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The Appellate Division remanded this claim for specific findings of fact and conclusions of law as to 

whether the Employee is entitled to an award of benefits based on his right hip and right knee injuries, i.e., do 

Employee’s right hip and knee injuries continue to be compensable. 

 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 

1. The parties stipulated that the Employee sustained compensable injuries to his right knee and right hip 

because of his September 11, 2010, work accident. 

 

2. Conyers Family Practice’s September 20, 2010, record indicated that the Employee complained of pain in 

his right hip. Concentra Medical Center’s October 12, 2010, records showed that the Employee injured 

his right hip and right knee, among other injuries, and that x-rays were negative. 

 

3. The Employee testified, without contradiction, that he did not have any work injuries prior to September 

11, 2010. He also testified, without contradiction, that he was “doing good before the accident,” and that 

he did not have any problems with pain in his right hip or right arm, and was not having pain anywhere. 

The Employee testified, without contradiction, that he carries a cane to “keep from having pressure on my 

right side and my right knee,” and “for my hip,” and wears a knee brace to keep the swelling down and 

ease the pain. I find the Employee’s testimony credible. The credibility of witnesses is a matter for the trier 

of fact. Harris v. State, 155 Ga. App. 530 (1980). 
 

4. The medical records since the Employee’s September 11, 2010, accident indicated that the Employee 

continues to have problems with his right hip; doctors at the VA Hospital performed a right hip 

replacement on December 3, 2013. The medical records since the Employee’s September 11, 2010, 

accident indicated that the Employee continues to have problems with his right knee. 

 

5. I find that the preponderance of competent and credible evidence shows that the Employee’s right hip and 

right knee injuries continue to be compensable. The Employee is entitled to temporary total disability 

benefits from October 27, 2011, continuing, because he has shown he has been economically disabled 

since October 27, 2011, due to his September 11, 2010, work injury. The burden of proof is on the 

employee to show that his injury is compensable. Holt Service v. Modlin, 163 Ga. App. 283 (1982). 
 

AWARD 

 

WHEREFORE, based on the above findings of fact and conclusions of law, the Employer/Insurer are 

directed to pay the Employee temporary total disability benefits from October 27, 201l, continuing, until modified 

or terminated based on law. 

 

IT IS SO ORDERED, this 27th day of January, 2016. 
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This appeal by the Employer/Insurer is before the Appellate Division for review of an award by Judge Weeks, 

dated January 27, 2016. No cross-appeal was filed in this case. This appeal was argued orally before the 

Appellate Division on April 13, 2016. After a review of the record as a whole and the arguments presented, the 

Appellate Division now reverses the award of Judge Weeks. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 

Prior to the instant appeal, a hearing was held before the administrative law judge on February 12, 2015 to 

determine what, if any, benefits the Employee was entitled to as a result of his September 11, 2010 on-the-job 

accident. Following the hearing, the administrative law judge issued an award on April 13, 2015 (the “4/13/15 

Award”) denying the Employee’s request for temporary total disability (“TTD”) benefits and the Employee 

appealed.  On September 10, 2015, the Appellate Division issued an award (the “9/10/15 Remand”) vacating  the 

denial of TTD benefits and remanding the claim to the Trial Division for resolution of certain issues that were 

not addressed in the 4/13/15 Award. Specifically, the Appellate Division remanded for a determination of the 

limited issue of whether the Employee was entitled to TTD benefits based on his compensable right hip and right 

knee injuries. The 9/10/15 Remand also permitted the taking of additional evidence, and directed the 

administrative law judge to issue a new award with additional findings of fact. 

 
The parties did not submit additional evidence or submit supplemental briefs. On January 27, 2016, the 

administrative law judge issued an award (the “1/27/16 Award”) granting the Employee’s request for TTD 

benefits from October 27, 2011 and continuing based on his right hip and right knee injuries. In making her 

award, the administrative law judge relied on the Employee’s testimony that he did not have problems with his 

knee and hip before the September 11, 2010 accident. She also cited the Employee’s December, 2013 hip 

replacement surgery and certain unspecified medical records as evidence that the hip and knee injuries remain 

compensable. 

 
The Employer/Insurer appealed the January 27, 2016 award, contending that the administrative law judge erred 

in awarding TTD benefits because the Employee’s right hip and right knee conditions have fully resolved. We 

agree. 

 
We begin by noting that the 9/10/15 Remand vacated, but did not reverse the finding that the Employee was not 

entitled to TTD benefits as of October 27, 2011. Rather, the 9/10/15 Remand merely remanded the claim for 

consideration of the Employee’s request for TTD benefits in light of the stipulations made at the hearing. We 

find that the Employer/Insurer stipulated to the initial compensability of the right hip and right knee injuries, but 
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not to the ongoing compensability of these injuries. 

 
A review of the preponderance of the competent and credible evidence shows that the Employee sustained 

injuries in a work-related accident on September 11, 2010. The Employee did not miss any time from work 

immediately following the accident, and the Employer/Insurer provided medical benefits. The  Employee 

initially received treatment at Concentra Medical Center, where he was diagnosed as having a right hip 

contusion, hip strain, and right knee strain (Def. Ex. 6, p. 10). The Employee continued to complain of hip pain, 

and was diagnosed with osteoarthritis of the right hip by Dr. Thomas McElligott, whom the Employee selected 

from the Employer/Insurer’s panel of physicians (T. 24).     Dr. McElligott noted that the arthritic condition had 

been “going on for quite some time, not just 3 months” (Def. Ex. 4, p. 1).  On February 28, 2011, Dr.  McElligott 

opined that the Employee was “past his acute” phase of his hip injury and discharged him from care (Id.). 

 
In workers’ compensation claims, all medical opinions must be considered; acceptance of an opinion is not 

required. Liberty Mutual Insurance Co. v. Nobles, 147 Ga. App. 81, 248 S.E.2d 160 (1978). The weight and 

credit to be given to an expert testimony is a question exclusively for decision by the fact finder making the 

opinions of an expert witness advisory and binding the fact finder only to the extent to which credence is given 

to such opinion. Department of Revenue v. Graham, 102 Ga. App. 756, 117 S.E.2d 902 (1960). The Board may 

accept the testimony of one expert over the testimony of another. Further, the rejection of an expert medical 

opinion is within the authority of the Board as the Board is not absolutely bound to accept such expert opinions, 

even when uncontroverted. Fulton County Board of Education v. Taylor, 262 Ga. App. 512, 586 S.E.2d 51 

(2003). Therefore, the Board may accept the opinion of one doctor over that of another or reject an expert 

medical opinion outright. 

 
While we agree that the Employee credibly testified that he did not have problems with his hip or knee before his 

work injury, we place greater weight on the opinions of Dr. McElligott (Def. Ex. 4) and Dr. Todd Schmidt (Cl. 

Ex. 7) that the work injury temporarily aggravated the Employee’s underlying conditions. 

 
Of particular significance is Dr. Schmidt’s November 21, 2011 opinion, which was cited by the administrative 

law judge in the 4/13/15 Award. On that date, Dr. Schmidt opined that, although the work injury led to the 

Employee first seeking treatment, the work injury had resolved and the Employee’s current pain is a result of  his 

underlying, preexisting degenerative joint disease (Cl. Ex. 7, p. 3). In citing this record, the administrative law 

judge found that the Employee’s right groin injury resolved as of that date. We agree, and further find that this 

note is persuasive evidence that the Employee’s right hip and right knee injuries had resolved as of November 

21, 2011. Consequently, the Employee is not entitled to additional medical treatment for his right  hip or right 

knee injuries. 

 
As found by the administrative law judge in the 4/13/15 Award, the Employee did not miss time from work due 

to his on-the-job injury, but he took leave pursuant to the Family Medical Leave Act on or about October 26, 

2011 (4/13/15 Award, p. 4, ¶ 11). The Employee requested this leave in order to undergo foot surgery that was 

unrelated to the work injury. This finding was unaffected by the 9/10/15 Remand, and the record supports this 

finding. The Employee was released to return to work following his foot surgery in August of 2012, and his 

authorized treating physicians did not thereafter restrict him from work due to his work injuries (Cl. Ex. 4, p. 2). 

Based on our finding above, that the hip and knee injuries are no longer compensable, and because the leave was 

unrelated to the work-injury, we find the Employee is not entitled to TTD benefits from October 27, 2011 and 

continuing. 

 
For the reasons set forth above, based on a preponderance of the competent and credible evidence, we find that 

the Employee’s September 11, 2010 work injuries and aggravation have resolved, and therefore the Employee  is 

not entitled to TTD benefits or further medical treatment. 



  
 

 

AWARD 
 

Based upon the foregoing, the Appellate Division reverses the award of Judge Weeks, dated January 27, 2016, 

and replaces it as follows: 

 

The Employee’s claim for workers’ compensation benefits is hereby denied. 

 

IT IS SO ORDERED, this the 11th day of July, 2016. 

 

Concurring:  Presiding Judge Frank R. McKay and Judge Harrill L. Dawkins. 
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