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STATEMENT OF THE CASE 

 

On or around April 9 2007, while working for the employer, the employee suffered injuries to both eyes when 

the equipment he was working with caused debris to fly into his face.  The employee timely reported his 

accident and injuries to the employer. 

 

The employer/insurer accepted the employee’s claim as compensable by paying the employee either salary in 

lieu of compensation or TTD benefits for approximately six weeks.  Thereafter, the employee commendably 

returned to work with the employer. 

 

In September of 2007, the employer ceased its operations.  Within weeks, the employee commendably found 

work with subsequent employers. 

 

Counsel for the claimant filed a hearing request requesting: (1) PPD benefits based upon a 17% Whole Body 

rating, given by the employee’s ATP, Dr. William Segal, and (2) 15% late-payment penalties, litigation 

expenses and assessed attorney fees. 

 

Counsel for the employer/insurer asserts the claimant is not entitled to the benefits requested because:  (1) the 

claimant’s claim is barred by the four-year statute of limitations under O.C.G.A. §34-9-104(b); (2) the 

claimant’s claim is barred by O.C.G.A. §34-9-265(a); and (3) the claimant is not entitled to PPD benefits 

because Dr. Kim gave the employee a 0% PPD rating. 

 

A hearing was held on July 22, 2014 in Gainesville, Georgia.  At the hearing, since this is a compensable claim, 

the parties stipulated to jurisdiction, the employer being subject to the Act, venue—Hall County, a workers’ 

compensation rate of $450.00 per week, coverage, employment, work-related accident/injuries, and notice. 

 

The record consists of C-1 through C-6 and D-1 through D-8.  Judicial Notice was taken of the Board’s file, 

including the absence of a Form WC-3 from the employer/insurer controverting the claimant’s entitlement to 

PPD benefits.  (T. 9-11).        

 

The transcript was filed with the Board on July 31, 2014. 

   

By August 18, 2014, both attorneys filed a well-written brief in support of their respective positions.   

 

After a review of the record as a whole, I find the claimant is entitled to PPD benefits, along with 15% late-

payment penalties.  However, I decline to award litigation expenses and assessed attorney fees. 

 

After a review of the record as a whole, I find the preponderance of competent and credible evidence reveals as 

follows: 

 



FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 

1. The facts of this case are not in material dispute. 

 

2. On April 9, 2007, while working for the employer, the employee was working with some employer 

equipment when a grinding disc “exploded.”  (D-1, p. 22-23).  The employee was wearing safety 

glasses, but his safety glasses were knocked off.  As the machine continued to spew debris, some 

debris from the machine lodged into the employee’s eyes. 

 

3. The employee timely reported his accident and injuries to the employer.  

 

4. The employee received immediate medical care with Dr. Hazim A. Farisi.  (C-1).  Dr. Farisi’s notes 

state, “Patient was hit in the left eye with a piece of metal at work that dislodged his protective 

glasses and hit him in the left eye.”  Id.  Dr. Farisi diagnosed the employee with an abrasion of the 

left cornea.  Dr. Farisi recommended the employee be seen by an ophthalmologist, Dr. William A. 

Segal.      

 

5. On April 10, 2007, the employee was evaluated by Dr. Segal.  (C-2, pp. 1-5, D-1, pp. 24-25, D-2).  

Dr. Segal indicated that the employee had a “foreign body” and a laceration of the central cornea in 

his left eye.  Dr. Segal removed the foreign body from the employee’s left eye.   

 

6. When the employee could not work, the employer paid the employee his regular salary for a period 

of time and the insurer paid TTD benefits for a period of time.  (D-1, p. 26-28, D-6).  However, the 

employee was out only six weeks.   

 

7. When the employee returned to work, the employee was promoted to shop supervisor/foreman.  (D-

1, pp. 28-30).  The employee’s wage increased from $20.00 per hour to $25.00 per hour.     

 

8. Over the next six months, the employee continued to follow up with Dr. Segal.  (C-2, pp. 6-25). 

 

9. The employer/insurer last paid the employee TTD/TPD benefits on July 22, 2007.  (T. 11).   

 

10. In September of 2007, the employer closed its business.  (D-1, pp. 30).  Within weeks, the employee 

commendably found work with another employer.  (D-1, p. 30-33). 

 

11. The employee testified, via deposition, that his left eye still bothered him after his accident.  The 

employee testified that his left eye was dry, sensitive to light, a mark existed in the middle of his 

vision of his eye, his eye blinked constantly, and he could not read small print.  (D-1, pp. 33-37).  

The employee testified that he had difficulty driving at night due headlights/glare.  (D-1, pp. 36-37).    

 

12. The employee testified that he ran a non-profit organization called, “LORR”  (D-1, pp. 40-41).  This 

organization rescued poorly treated animals and placed them with underprivileged and handicapped 

children. 

 

13. In February of 2009, the employee returned to Dr. Segal.  (C-2, pp. 29-33).  The employee stated he 

had difficulty reading, looking forward was problematic, and his eye was sensitive to light.  At this 

time, Dr. Segal gave the employee a 17% Whole Body PPD rating.  (C-2, p. 41).   

 

14. On May 1, 2009, counsel for the employee filed a Form WC-14 requesting a hearing to determine 

the employee’s entitlement to PPD benefits. 

 



15. In November of 2009, the employee was evaluated by Dr. John Kim.  (D-3).  Dr. Kim indicated that 

the employee did not have a PPD rating for his eye injuries. 

 

16. On December 7, 2009, Judge Murray issued an order taking this case off the active hearing calendar 

so the parties could continue with discovery. 

 

17. On July 29, 2010, counsel for the employee filed a Form WC-14 requesting a hearing to determine 

the employee’s entitlement to PPD benefits. 

 

18. In November of 2010, the employee returned to Dr. Segal.  (C-2, pp. 34-40).  The employee stated 

he had difficulty reading, driving from the glare from the light at night bothered his eye, and his eye 

was sensitive to light. 

 

19. In January of 2011, the employee sought treatment with Dr. Segal for dryness, light sensitivity and 

glares at night when driving.  (C-2, pp. 37-39).  At this time, Dr. Segal gave the employee a 14% 

Whole Body PPD rating.  (C-2, p. 40). 

 

20. On August 19, 2011, the employee died in an accident, unrelated to his work injuries.   

 

21. At some point, the case was taken off the active hearing calendar. 

 

22. On March 27, 2012, counsel for the claimant filed a Form WC-14 requesting a hearing to determine 

the claimant’s entitlement to PPD benefits. 

 

23. On August 15, 2012, counsel for the claimant filed a Form WC-14a giving notice that he represented 

the claimant, the employee’s widow, now in this claim.  (C-4).   

 

24. On September 10, 2012, this case was taken off the active hearing calendar. 

 

25. On October 4, 2013, counsel for the claimant filed a Form WC-14 requesting a hearing to determine 

the claimant’s entitlement to PPD benefits.  (D-8). 

 

26. On June 21, 2014, Dr. Segal gave a PPD rating.  (C-3).  In addition, he disagreed with Dr. Kim’s 

opinion/rating.  It appears Dr. Kim did not perform an automated field or glare test. 

 

27. Counsel for the employee requests PPD benefits.   

 

28. In response to the employee’s request for PPD benefits, the employer/insurer timely raised the four-

year statute of limitations O.C.G.A. §34-9-104(b).   

 

29. O.C.G.A. §34-9-104(b) in pertinent part, reads:  

 

[A]ny party may apply under this Code section for another decision because of a change in 

condition ending, decreasing, increasing, or authorizing the recovery of income benefits 

awarded…; [p]rovided, however, any party may file for benefits solely under Code Section 

34-9-263 not more than four years from the date the last payment of income benefits 

pursuant to Code Section 34-9-261 or 34-9-262 was actually made under this chapter.   

 

30. The employer/insurer is required to assert a statute of limitations defense no later than at the hearing.  

See, e.g., AT&T v. Barnes, 260 Ga. App. 209, 581 S.E.2d 260 (2003)(Failure to timely raise the 

affirmative defense of the statute of limitations results in waiver of such defense); Baugh-Carroll v. 



Hospital Authority of Randolph County, 248 Ga. App. 591, 593, 545 S.E.2d 690 (2001)(Failure to 

timely raise the affirmative defense of the statute of limitations results in waiver of such defense).   

 

31. After carefully considering the record as a whole, I find the claimant filed timely her claim for PPD 

benefits in this claim.  I find counsel for the claimant filed Form WC-14 Requests for Hearings—

Form WC-14s on May 1, 2009, July 29, 2010, March 27, 2012 and August 15, 2012 (Form WC-

14a).  I find all these filings listed PPD benefits. 

 

32. The employer/insurer asserts that the claimant’s last filing—10/4/13 Form WC-14 was not timely 

filed. I disagree.  As stated above, I find the prior filings asserted the issue of entitlement to PPD 

benefits.  I find these filings were timely and gave notice to the employer/insurer.   

 

33. The employer/insurer relies upon Tara Food v. Johnson, 297 Ga. App. 16, 676 S.E.2d 418 (2009) 

and The Kroger Company v. Wilson, 301 Ga. App. 345, 687 S.E.2d 506 (2009) for the proposition 

that the applicable statute of limitations has run.  I disagree and find both cases distinguishable.  

First, unlike this current case, both of these cases deal with “catastrophic” claims under O.C.G.A. 

§34-9-200.1.   

 

34. In Johnson, the employer/insurer last paid income benefits in 2001.  In 2002, the employee filed a 

Form WC-14 Notice of Claim.  However, the employee did not file a Form WC-14 Request for 

Hearing on the “catastrophic” designation until 2006.  In this case, the Court held a Form WC-14 

Notice of Claim filed within the limitation was not a sufficient timely filing.  Unlike in Johnson, 

here, counsel for the claimant regularly, as noted above, requested hearings regarding PPD benefits 

within the limitation period.  See, e.g., Georgia Institute of Technology v. Hunnicutt, 303 Ga. App. 

536, 694 S.E.2d 190 (2010)(Filing of a request held timely). 

 

35. In Wilson, the employer/insurer last paid income benefits in 2001.  In 2003, the employee filed a 

Form WC-14 requesting TPD/TTD benefits.  However, the employee did not file a Form WC-

RICATEE (for “catastrophic” designation) until 2006.  In this case, the Court held the “catastrophic” 

designation request was not filed timely.  Unlike in Wilson, here, counsel for the claimant regularly, 

as noted above, requested hearings regarding PPD benefits within the limitation period.  See, e.g., 

Georgia Institute of Technology v. Hunnicutt, 303 Ga. App. 536, 694 S.E.2d 190 (2010)(Filing of a 

request held timely). 

 

36. Again, unlike the above cited cases, counsel for the claimant could have just kept this claim on the 

“active hearing” calendar.  I also find that any “taking the case off the active hearing calendar, or 

TOC”) did not act as a dismissal with prejudice of the claimant’s claim such that the statute of 

limitations continued to run.  To hold otherwise would force the entire Trial Division at the Board to 

keep claims on active trial calendars for years unless or until there was a final disposition.  I find 

such a policy would “clog” the Board’s trial calendars, and contravene the Board’s strong policy of 

moving and trying workers’ compensation cases in an expeditious manner.  

 

37. The employer/insurer next assert that the claimant’s claim should be denied pursuant to O.C.G.A. 

§34-9-265(a).  The employer/insurer asserts that when the employee died the employee’s claim for 

workers’ compensation benefits ended.  I disagree.  I find the administrator of the employee’s estate 

may assert the estate’s right to any benefits due prior to the employee’s death.  See Bell v. Liberty 

Mut. Ins. Co., 108 Ga. App. 173, 132 S.E.2d 538 (1963); Kissiah, Georgia Workers’ Compensation 

Law, §17.01 (3
rd

 edition 2006).   

 

38. Now, I address the claimant’s entitlement to PPD benefits.  An injured employee is entitled to 

permanent partial disability income benefits when an employee suffers a permanent disability that is 

“partial in character but permanent is quality.”  See O.C.G.A. §34-9-263(a).  When an employee 



suffers a partial but permanent loss as a result of a work-related injury, an employer shall pay 

permanent partial disability income benefits to the employee according to the schedule (and AMA 

Guidelines, 5
th

 ed.) included with O.C.G.A. §34-9-263.  PPD benefits are due if the employee is not 

receiving either TTD or TPD benefits.  O.C.G.A. §34-9-263(b)(2); Printpack, Inc. v. Crocker, 260 

Ga. App. 67, 579 S.E.2d 225 (2003)(PPD benefits are due when an employee suffers a permanent 

scheduled disability under O.C.G.A. §34-9-263(c)).  When the employee is no longer entitled to 

TTD or TPD benefits, within 30 days of such cessation, the employer is required to have the 

employee rated for PPD.  See Board Rule 263.  When a PPD rating is given, the employer is required 

to commence PPD benefits within 21 days of the rating.  See Board Rule 263. 

 

39. After carefully considering the record as a whole, I find there is a range of evidence (17% to 0%) 

concerning the employee’s PPD rating.  See Mix v. Allied Readymix, 248 Ga. App. 261, 546 S.E.2d 

41 (2001)(In determining a PPD rating, an ALJ may determine the employee’s PPD rating based 

upon the range of evidence in the record).   

 

40. After considering the evidence in the record, at this time, I find the claimant is entitled to PPD 

benefits based upon the 11% whole body PPD rating.  Generally, I find Dr. Segal’s assessment and 

analysis to be very persuasive.  I generally find the opinion of Dr. Segal to be most credible that the 

employee does have a permanent impairment (PPD rating) because he provided treatment for the 

employee’s eye injuries.  Finally, I find the opinion of Dr. Kim less credible because he only 

evaluated the employee one time and did not provide any treatment to the employee.   I find the 

above PPD rating (e.g. permanent physical disability) consistent with the employee’s complaints that 

his left eye was dry, he had regular migraines, his eye was sensitive to light, a mark existed in the 

middle of his vision of his eye, his eye blinked constantly, he had difficulty driving at night due to 

headlights/glare, and he could not read small print, especially his Bible.  (D-1, pp. 33-37).  As such, I 

find the claimant is entitled to PPD benefits based upon a 11% whole body rating, or 33 weeks of 

PPD benefits. 

 

41. Counsel for the claimant requests 15% late-payment penalties, litigation expenses in the amount of 

$1,607.75, and assessed attorney fees.  (T. 6, 27-28, C-6). 

 

42. With regards to 15% late-payment penalties, I find counsel for the claimant served notice upon the 

employer/insurer of their request, through the filing of a Form WC-14, for PPD benefits on May 1, 

2009.  I find the employer/insurer did not file a Form WC-3 with the Board within 21 days (or ever) 

of the employee’s claim for PPD benefits, either controverting or commencing benefits in this claim.  

See O.C.G.A. § 34-9-221(d)-(e); Board Rule 221(d).  As such, I find a 15% late-payment penalty is 

due on accrued income benefits due. 

 

43. Assessed attorney fees may be awarded upon the determination that a proceeding has been 

prosecuted or defended in whole or in part without reasonable grounds.  See O.C.G.A. § 34-9-

108(b)(1).  In addition, if any provision of O.C.G.A. § 34-9-221 is violated without reasonable 

grounds and the employee engages the services of an attorney to enforce his right, assessed attorney 

fees may be awarded.  See O.C.G.A. §34-9-108(b)(2).  Further, litigation expenses may be awarded.  

See O.C.G.A. §34-9-108(b)(4).  Whether unreasonable grounds exist for the imposition of assessed 

attorney fees is a question of fact to be determined by the Board.    See Printpack, Inc. v. Crocker, 

260 Ga. App. 67, 579 S.E.2d 225 (2003); Mt. Vernon Mills, Inc. v. Gunn, 197 Ga. App. 109, 397 

S.E.2d 603 (1990). 

 

44. At this time, after a review of the record as a whole, I find the employer/insurer has been reasonable 

in this proceeding because Dr. Kim did give a 0% PPD rating.  As such, I find counsel for the 

claimant is not entitled to litigation expenses or assessed attorney fees.  However, I do find counsel 

for the claimant is entitled to attorney fees in the amount of 25% of the PPD benefits, deducted, 



including the late-payment penalty.  See Hardee’s v. Bailey, 180 Ga. App. 332, 333, 349 S.E.2d 211 

(1986)(Late-payment penalties are “part and parcel” of weekly benefits). 

 

AWARD 

 

1. Based upon the foregoing findings of fact and conclusions of law, the claimant’s request for PPD 

benefits is granted.  The employer/insurer is directed to pay the claimant, in lump sum, 33 weeks of PPD 

benefits, along with a 15% late-payment penalty. 

 

2. Counsel for the claimant’s request for litigation expenses and assessed attorney fees is denied. 

 

3. Counsel for the claimant is entitled to attorney fees in the amount of 25% of the PPD benefits, deducted, 

and including the 15% late-payment penalty. 

 

IT IS SO ORDERED, this the 05th day of September, 2014.      

                                                   

STATE BOARD OF WORKERS' COMPENSATION 

 

 

This order is electronically signed and approved. 

/s/ David K. Imahara 

ADMINISTRATIVE LAW JUDGE 
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This appeal by the Employer/Insurer is before the Appellate Division for review of an award by Judge Imahara, 

dated September 05, 2014.  A timely cross-appeal was filed in this case by the Employee.  This appeal was 

argued orally before the Appellate Division on December 17, 2014.  After a review of the record as a whole and 

the arguments presented, the Appellate Division now adopts the findings of fact, conclusions of law, and award 

of Judge Imahara as its own. 

 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 

After a review of the record as a whole, we find the administrative law judge was, in this case, in the best 

position to determine the credibility and weight of the evidence in the record.  See Johnson v. Weyerhaeuser 

Company, 231 Ga. App. 627, 499 S.E.2d 916 (1998); Metro Interiors, Inc. v. Cox, 218 Ga. App. 396, 461 

S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 S.E.2d 415 (1983).  Consequently, 

as to the enumerations of error and arguments presented by the Employer/Insurer, and by the Employee on 

cross-appeal, we find no error with the administrative law judge’s award. 

 

On appeal, the Employer/Insurer argue that the four-year statute of limitations pursuant to O.C.G.A. § 34-9-

104(b) bars the Employee’s claim for permanent partial disability (PPD) benefits, on the basis that the 

Employee’s last WC-14 hearing request on October 04, 2013 was not timely filed, and any previous filings 

would not act to toll the statute of limitations as they were taken off the active hearing calendar.  The 

Employer/Insurer cite Court of Appeals cases Tara Foods v. Johnson, 297 Ga. App. 16 (2009) and Kroger Co. 

v. Wilson, 301 Ga. App. 345 (2009) in support of their position.  

 

We respectfully disagree.  Tara Foods holds that there is no tolling provision under O.C.G.A. § 34-9-104(b) for 

filing a mere notice of claim (as opposed to a hearing request).  Unlike Tara Foods, in this case, the Employee 

timely filed several WC-14 hearing requests specifying PPD benefits within the statute of limitations.  We also 

find the holding in Kroger Co. distinguished from the facts in this case.  Kroger Co. held that an employee must 

give notice of the specific issues he seeks to litigate, and failure to do so bars the claim.  Kroger Co., supra.  As 

noted above, the Employee identified PPD as the specific issue to be litigated on all of his timely filed WC-14 

hearing requests in this case.   

 

The Employer/Insurer also contend that the Employee’s prior hearing requests cannot act to toll the statute of 

limitations because they were taken off the active hearing calendar.  We find a distinction between the dismissal 

or withdrawal of a claim, and dismissal or withdrawal of a request for hearing; workers’ compensation hearing 

requests are commonly taken off the active hearing calendar in the course of litigation, to be reset at later date.  

The fact that the Employee’s prior hearing requests were periodically taken off the active hearing calendar does 

not alone act to bar the underlying claim itself by the statute of limitations.  Harrison v. Deming, Parker, 

Hoffman, Green & Campbell, 246 Ga. App. 471 (2000); Ogden v. Clark Thread Co., 93 Ga. App. 227 (1956) 

(holding that if an employee files a timely claim with a request for hearing and thereafter asks that the 



application for hearing be dismissed without prejudice, waiting until more than a year later to again request a 

hearing, the claim itself is not barred by the statute of limitations since only the hearing, and not the underlying 

claim itself, was dismissed).  

 

The Employer/Insurer also argue that pursuant to O.C.G.A. § 34-9-265(a), their liability for any unpaid PPD 

benefits ended with the death of the Employee.  We disagree and find that this case differs from the 

circumstance of an employee receiving disability benefits who dies for reasons unrelated to his work injury 

before receiving benefits for the full period of weeks allowed by law (and thus leaving an unpaid balance of 

benefits not yet due to be paid at the time of the employee’s death).  PPD benefits are required to be to be 

commenced 21 days after the employer/insurer have knowledge of the employee’s impairment rating. See 

Board Rule 263.  In this case, the Employee was given an impairment rating by his treating physician in 

February of 2009.  If benefits payable to the Employee pursuant to this impairment rating had been commenced 

at that time, all PPD benefits due the Employee would have been paid in full prior to the Employee’s death in 

August of 2011. We conclude, as did the administrative law judge, that the administrator of the deceased 

employee's estate may pursue a claim against the employer for the amount of any disability benefits to which 

the deceased employee may have been entitled prior to the date of his death for which the employer has not yet 

made payment. See Bell v. Liberty Mutual Ins. Co., 108 Ga. App. 173 (1963). 

 

Finally, on cross-appeal, the Employee argued that the administrative law judge erred by finding the Employee 

is entitled to PPD benefits based on an  impairment rating to the body as a whole of eleven percent (11%), a 

lower PPD rating than had been given to the Employee by his treating physician, Dr. William Segal.  The 

administrative law judge considered the evidence regarding the PPD rating that was in the record which ranged 

from the zero percent (0%) impairment rating given to the Employee by Dr. John Kim, who conducted an 

independent medical examination, to the seventeen percent (17%) impairment rating given to the Employee by 

Dr. Segal, the authorized treating physician.  We find the administrative law judge’s award of PPD benefits 

based on an 11% impairment rating was supported by the evidence, as the administrative law judge may 

determine the Employee’s PPD rating based upon consideration of all the evidence in the record.  Where, as in 

this case, the percentage of disability found by the administrative law judge lies within the range of all the 

evidence, that finding cannot be said to lack evidentiary support.  See Mix v. Allied Readymix, 248 Ga. App. 

261 (2001).  

 

The findings of the administrative law judge in this matter are otherwise accepted by the Appellate Division as 

such findings are supported by a preponderance of competent and credible evidence contained within the record 

on review.  See O.C.G.A. §34-9-103 (a). The Appellate Division adopts the conclusions of law of the 

administrative law judge as such reflect an appropriate application of the Act to the findings of fact. 

 

AWARD 

 

Based upon the foregoing, the Appellate Division adopts the award of Judge Imahara, dated September 05, 

2014, as its award. 

 

The Employee’s cross-appeal is denied. 

 

IT IS SO ORDERED, this the 17th day of March, 2015.      

 

Concurring:  Presiding Judge Frank R. McKay and Judge Viola S. Drew, sitting by designation. 

        



STATE BOARD OF WORKERS' COMPENSATION 

 

 

This order is electronically signed and approved. 

Elizabeth D. Gobeil/s. 

Judge 

Appellate Division 
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