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 STATEMENT OF THE CASE 

 

This all issues claim came on for hearing pursuant to a WC-14, Request for Hearing, filed with the Board on 

June 14, 2016, on behalf of the Employee/Claimant1, whereby he is seeking benefits under the Workers’ 

Compensation Act (the Act) based upon an alleged date of accident of May 3, 2016 and resulting neck and 

lower back injuries.  Employee is seeking payment of temporary total disability (TTD) benefits effective the 

date of the alleged accident, May 3, 2016, through the present and continuing, payment of past and future 

medical benefits, and designation of Dr. Robert L. Alpert, a chiropractor, as the authorized treating physician in 

this matter. In addition, based upon Employer’s alleged unreasonable defense of this matter and failure to pay 

benefits when due, Employee is seeking an assessment of attorney fees and late payment penalties, pursuant to 

O.C.G.A. §34-9-108 and §34-9-221. Employee also requests that this matter be referred to the Enforcement 

Division of the State Board of Workers’ Compensation for investigation and that penalties be assessed against 

Employer pursuant to O.C.G.A. §34-9-126, based upon their failure or refusal to maintain workers’ 

compensation insurance coverage as required by law. 

 

Notice of the date, time, and place of the scheduled hearing was issued on June 16, 2016, giving notice of the 

setting of this matter for Thursday, August 4, 2016, at 9:30 a.m. in Atlanta, Fulton County, Georgia. There was 

no appearance by or on behalf of the Employer at the call of the case on August 4, 2016. 

 

A hearing was held before the Trial Division of the State Board of Workers’ Compensation on August 4, 2016 

in Atlanta, Fulton County, Georgia. At the conclusion of the hearing the record was left open for the 

submission of post-hearing briefs, one of which was filed on behalf of the Employee. Having reviewed and 

considered all admissible evidence and argument, I find and conclude as follows. 

 
FINDINGS OF FACT & CONCLUSIONS OF LAW 

 

1. The burden of proof is on the Employee to establish that he sustained an injury by accident which arose out 

of and in the course of his employment and that and that disability resulted from the injury. Zamora v. 

Coffee General Hosp., 162 Ga. App. 82, 290 S.E.2d 192 (1982) and Dasher v. City of Valdosta, 217 Ga. 

App. 351, 457 S.E.2d 259 (1995). See also King v. Liberty Mut. Ins. Co., 126 Ga. App. 550, 191 S.E.2d 

346 (1972). Employee also has the burden of proving that medical services for which he is seeking 

compensation are connected to his injury. Jarallah v. Pickett Suite Hotel, 204 Ga. App. 684, 420 S.E.2d 

366 (1992); Samples v. Roadway Express, Inc., 113 Ga. App. 391, 148 S.E.2d 198 (1966); Smith v. Mr. 

Sweeper Stores, Inc., 247 Ga. App. 726, 544 S.E.2d 758 (2001). 

 
1 Due to a change in the law authorizing publication of Awards issued by the State Board of Workers’ Compensation and in order to 

protect the privacy of the parties to Workers’ Compensation claims, initials or generic terms such as employee, employer and 

supervisor are used in lieu of the names of parties and witnesses.
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2. The record reflects, and I find, that notices of the hearing were sent to all parties, including the 

Employer, at their address of record. The notices were not returned as undeliverable; nor is there any 

other indication that Employer was not in receipt of said notice. I further find the Employer was given 

proper notice and the opportunity to be heard, and that despite having been properly notified of the 

scheduled hearing, the Employer failed to appear and present a defense to this claim. 

 

3. Employee is a 50 year old male who began working for this Employer as a driver. He was responsible for 

driving a minivan provided by Employer and transporting adult patients to and from the Employer’s 

facility and/or their homes. He was also responsible for physically assisting patients getting in and out of 

the van. Based upon the undisputed evidence in the record I find that this Claimant was an Employee of 

the named Employer and was earning $11.00 per hour and that he worked a fifty hour week. I further find 

that for any work time beyond forty hours, Employee was paid “time and a half.” As such, I find that on 

the date of the alleged accident Employee was earning an average weekly wage of $605.00, which, in the 

event benefits are found to be owed, translates to a weekly temporary total disability  (TTD) rate of 

$405.35. 

 

4. The undisputed evidence in the record reveals that Employer had “10 to 15” employees. As such, I find 

that Employer had three or more Employees regularly in their service and that they are therefore, subject 

to the Act.  I further find that the Board has jurisdiction in this matter. 

 

5. I find that that venue lies in Fulton County Georgia, the site of the work-related accident. 

 

6. Employee had been working for this Employer for “exactly seven days,” when, on May 3, 2016, while 

transporting patients in the company van, he was involved in a motor vehicle accident when he was rear- 

ended by another vehicle while he was at a stop sign. (C-1). 

 

7. As a result of the accident, Employee suffered injuries to his neck and lower back. I find that Employee 

suffered an accident and injuries arising out of and in the course of his employment with this Employer. 

(C-1; C-2). 
 

8. The record reflects that Employee reported the accident/injury to his supervisor immediately after the 

accident. I find that Employer had proper and timely notice of the alleged accident and injury. O.C.G.A. 

§34-9-80. 

 

9. It appears that following the accident Employee finished his route for the day and then, because his pain 

level had increased, he sought treatment in the Emergency Room at Southern Regional Medical Center. 

Consistent with Employee’s testimony, the medical evidence reflects that Employee presented to the 

Emergency Room on the date of accident with complaints of cervical and lumbar spine pain. He was 

deemed disabled from work through May 8, 2016, with light duty restrictions thereafter, and directions to 

seek follow up care with an orthopedist. 

 

10. Employee provided his work restrictions to the Employer. However, Employer did not offer him any light 

duty work or otherwise allow him to return to work following the accident. Employee testified that he has 

been unable to work since the accident.  This evidence is undisputed. 

 

11. The evidence reflects that as a result of his work-related accident, Employee suffered from disc 

herniations at L3-4, L4-5, and L5-S1, for which he continues to require medical treatment. 

 

12. Employee denies that the Employer ever provided him with a Panel of Physicians or any list of doctors 

from which he could choose a treating physician. He contends that when he sought treatment from the 

Employer the request was denied and he was told that it would have to be seven days before he could seek 

treatment under workers’ compensation and also that he was told that he had to  have  been employed 30 



 

days before he was eligible for workers’ compensation benefits. No medical treatment was ever 

authorized or paid for by the Employer. 

 

13. Since the Employer was failed to maintain a Panel of Physicians or authorize medical treatment for 

Employee, the Employee is entitled to seek treatment with a physician of his own choosing to provide 

treatment for his work-related injuries. O.C.G.A. §34-9-201. 

 

14. The record reflects that Employee sought treatment on his own and has incurred expenses as a result of his 

treatment with a chiropractor, Dr. Robert Alpert. Dr. Alpert has placed Employee on temporary total 

disability status and has indicated that he should remain out of work until such time as he is evaluated by 

an orthopedist. I further find that because Employer has denied responsibility in this matter, and because 

Employee does not have insurance or other means to cover such an expense, no orthopedic evaluation has 

taken place. (C-5). 

 

15. The record reflects that Employee hired an attorney to assist him in obtaining workers’ compensation 

benefits. He is seeking an “add-on” assessment of attorney’s fees in an amount equal to 25% of the 

Employee’s TTD benefit total. Employee is also seeking payment of costs of litigation. (C-3; C-7). 

 

16. I find that Employer has failed or refused to make payment of benefits when due and as such, I find that 

Employee is entitled to payment of the statutory penalties for late payment of benefits. O.C.G.A. §34-9- 

221. I further find that Employer’s conduct and lack of responsiveness in this matter has been 

unreasonable such that an assessment of attorney’s fees and costs of litigation is warranted. I find that the 

requested fee constitutes fair and reasonable compensation to Employee’s attorney for services rendered 

in this matter. O.C.G.A. §34-9-108. (C-3; C-6). 
 

17. It appears from the record that Employer was required by law to maintain workers’ compensation 

coverage. However, it further appears that Employer was uninsured for workers’ compensation purposes 

on the date of accident. As such, this matter is hereby transferred to the Enforcement Division of the 

State Board of Workers’ Compensation for investigation of whether or not Employer was in compliance 

with the insurance requirements of O.C.G.A. §34-9-126 and whether or not penalties ought to be 

assessed for violation of applicable law. 

 

AWARD 
 

WHEREFORE, Based upon the above findings of fact and conclusions of law and the preponderance of the 

competent and credible evidence, and having found that Employee has met his burden of proof in this matter,  

his request for benefits under the Act is GRANTED. 

 

Employer is ordered and directed to commence payment of payment of TTD benefits to the Employee effective 

May 4, 2016, to the present and continuing, unless or until benefits are otherwise altered or terminated in 

accordance with law. TTD benefits shall be paid at a rate of $405.35 per week and the statutory late payment 

penalty shall be added to all past due amounts. 

 

Dr. Robert Alpert is hereby designated as the authorized treating physician in this matter. Employee is authorized to 

seek the services of Dr. Alpert for treatment of his work-related injuries. 

 

In accordance with the Workers’ Compensation Act, the Employer is responsible for the payment of all past and 

future medical expenses incurred as a result of Employee’s May 3, 2016 work-related accident and treatment with 

Dr. Alpert. O.C.G.A. §34-9-200(a). Dr. Alpert is directed to mail a copy of any medical records to the Employer. 

 

 

 

 



 

 

 

Employer is directed to pay attorney’s fees to Counsel for Employee in an amount equal to 25% of the total 

benefits awarded to Employee. The attorney’s fee is to be paid in addition to, and not deducted from, the 

Employee’s benefits. In addition, Employer is directed to pay Employee’s costs of litigation as set forth in 

Exhibit C-7. 

 
IT IS SO ORDERED, this the 13th day of September, 2016. 

 
 

STATE BOARD OF WORKERS' COMPENSATION 

 

This Award has been electronically signed and approved. 
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