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On August 12, 2016, a hearing was held in Thomson, McDuffie County, Georgia to decide 1) whether the 

Employee's income benefits should be suspended because she has had a change in condition for the better. The 

Board's file record shows and the parties agree that this is an accepted claim for which weekly lost wages benefits 

have been paid. The record of hearing evidence closed as of the date of the hearing. 

 

The hearing transcript was filed on September 16, 2016, and post-hearing briefs were received by September 16, 

2016. 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 

After considering all admissible evidence as well as the witnesses' demeanor and appearance, and after review of 

the parties' argument in briefs, it is found and concluded as follows: 

 

1. The parties made the standard stipulations, which are on the record, though they are not strictly needed because 

this is an accepted claim for which income benefits have been paid. Based on one extra stipulation, though, it is 

found that the Employer is an MCO and is self-insured for workers' compensation. 

 

2. The Employee, who worked in the Employer's office as an administrative assistant, testified that, before her 

injury, she was around chemicals and irritants, but she did not have symptoms and did not have restrictions. 

 

3. The Employee testified that she was injured on August 5, 2015 when she had reactions to chemicals that had 

been applied during an exterminator's visit the day before. After a couple of days trying to work after that episode, 

she stopped work, started medical treatment, and began getting lost wage weekly disability checks. She tried to work 

again November 16, 2015, but left because she got sick again. She testified that she could do her regular work if 

the building she was in did not have anything she could have a reaction to. She testified that chemical odors and 

mold cause symptoms. 

 

4. Meanwhile, all during this time, the Employee owned and operated a consignment shop. She testified that up 

until October 31, 2015, she owned and ran the business with her sister as partner. She testified that, after that date, 

she became the sole owner and the only person running it. She testified that, after her sister left, she had to reduce 

the hours the store was open because she was too tired to run it more than that. She testified that she has not looked 

for work as an administrative assistant. In explanation, she said that, because of signing a lease, she has to keep the 

store open, and there is no one else to run it. She testified that this is the only reason she has not looked for work. 

She testified that in 2015 she lost money running the shop. 
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5. The Employer/Self-Insurer contend that they should be allowed to stop paying the Employee's lost wage weekly 

checks because she has had a change in condition for the better, either physical or economic or both. A "change in 

condition" is defined as a change in the actual physical condition of the injured worker or even "solely an 

economic change in condition occasioned by the Employee's inability to work for the same or any other 

employer, which inability is proximately caused by the accidental injury." See Reid v. Metropolitan Atlanta 

Rapid Transit Authority, 323 Ga. App. 523, 746 S.E.2d 779 (2013), citing Glisson v. Rooms to Go, 270 Ga. App. 

689; 608 S.E.2d 50 (2004), citing City of Atlanta v. Arnold, 246 Ga. App. 762, 542 S.E.2d 181 (2000). Either way 

(physical or economic), the law says that, if an injured worker has had a change for the better in her physical 

condition, her wage earning ability, or her status, then that employer can ask the Board for a decision allowing it 

to reduce or even stop the income benefits. O.C.G.A. §34-9-104(a) and (b). It has been held that a worker's 

change in condition for the better can be proven if these things happened: (1) a physical change for the better in 

the worker; (2) an ability to return to work as a result of the physical change; and (3) the availability of work to 

decrease or end the loss of income that was caused by work-related disability. See Hercules, Inc. v. Adams, 143 

Ga. App. 91, 237 S.E.2d 631 (1977). "[A]ctual return to work by the employee is not a prerequisite for 

termination of benefits due to a change in condition." Sadie G. Mays Mem. Nursing Home v. Freeman, 163 Ga. 

App. 557, 295 S.E.2d 340 (1982). More specific to the point on respiratory injuries, there is case law says that, if a 

worker gets such an injury from an exposure to chemical fumes, and if, after some accepted disability, she has no 

further difficulty or symptoms, she can be found to be no longer entitled to benefits for that injury. Herrington v. 

Liberty Mutual, 140 Ga. App. 319, 231 S.E.2d 99 (1976). But in the Herrington case, when that worker returned 

to work for her employer she was put in a place where she was safe from further exposure. In fact, she worked 

there for four years and then was laid off because of an economic slowdown and because she abandoned her job 

for one shift--in other words, for reasons that had nothing to do with any physical condition. Overall, however, 

the law says that the burden of proving a change in condition for the better is on the employer. Id. 
 

6. I am not persuaded that, as of this date, the Employee has had a physical change in condition for the better. I 

partly base this on the Employee's testimony that she simply has not been better since the exposure. Her testimony 

was not contradicted. The Employer/Self-Insurer did not present testimony from anyone that works in the area 

where the Employee would work, people who might have said that the area was cleaner and safer. But I rely more 

heavily on the medical evidence, including Dr. Amurao's diagnosis of reactive airways dysfunction syndrome and 

chemical inhalation injury which, in his October 19, 2015 opinion, said were related to the office fumigation 

incident. I find that these were new conditions that did not exist before, and they have continued to affect the 

Employee, according to Dr. Amurao. The Employer/Self-Insurer presented no medical opinions that said 

otherwise, so this has not helped its burden of proof. Most importantly, Dr. Amurao has not cleared the 

Employee to fully return to work at the Employer. In his December 15, 2015 responses to another  questionnaire, 

Dr. Amurao did not mention any activity restriction, it is true, but he recommended that she  avoid exposure to 

molds, fumes, dusts, and strong odors as well as excessive heat, humidity, and cold. On that front, the 

Employer/Self-Insurer did present the testimony of Clifford Hampton, an industrial hygiene expert. However, I 

assign his testimony not so much weight because he tested for only two things: silica and the very same chemical 

dust that made the Employee sick in the exposure--"delta" dust. While his test did come up negative, which helps 

counter some of the Employee's restrictions from Dr. Amurao, he did not test for the  other things Dr. Amurao 

restricted the Employee from: molds,  fumes, any other kind of dusts, and strong  odors. Not only this, the 

Employer/Self-Insurer presented no evidence that the place where the Employee could work would not have 

excessive heat, cold, or humidity. It will be remembered in the Herrington case that that worker was put in a 

workplace that she could tolerate. Based on all this, I am not persuaded that a physical change in condition for 

the better has been proven. 

 

7. The Employer/Self-Insurer contends that the Employee's condition has returned to what it was before the 

injury, and so it should no longer be liable for disability. I do find that, before the accident--and according to  Dr. 

Edward Garner's July 27, 2015 note, even just a week before the accident--the Employee suffered a lot of 

pulmonary illnesses. The records, going back as far as January 24, 2015, show extensive treatment for a lot of 

illnesses, including pneumonia, inflammatory lung disease, and some other bacterial infections. I find that these 

even caused symptoms similar to what the Employee had after the accident, symptoms such as shortness of 



 

breath, fatigue, chest tightness, cough, and wheezing. However, from the Employee's testimony, I find that these 

symptoms did not really affect her ability to work. No one from the Employer testified that before the accident the 

Employee seemed sickly or called in sick a lot. I do find that these conditions continued after the compensable 

accident, according to N.P. Billie Blackburn's August 7, 2015 note and P.A. Claudia Latch's August 10, 2015 note. 

However, even considering all this, I find that the Employee's underlying condition was aggravated and worsened 

by the exposure at work. I base this on the medical evidence overall, especially Dr. Amurao's continuing diagnosis 

of the reactive airways dysfunction and the chemical inhalation injury. I also base it on the fact that the Employee's 

restrictions have not been lifted. 
 

8. The law says that although a worker had a pre-existing disease that was not caused by her work, the aggravation 

of the underlying disease--in that case, for example, necrosis of the bone--makes for a compensable injury. See 

Thomas v. Ford Motor Co., 123 Ga. App. 512, 181 S.E.2d 874 (1971), where it was held that an aggravation of a 

pre-existing infirmity, even if it was congenital, is compensable. See also McDaniel v. Employers Mut. Liab. Ins. 

Co., 104 Ga. App. 340, 121 S.E.2d 801 (1960); and St. Paul Fire & Marine Ins. Co. v. Hughes, 125 Ga. App. 328, 

187 S.E.2d 551 (1972). 

 

It is not necessary, in order for an employee to recover compensation as an injured 

workman, that he must have been in perfect health or free from disease at the time he 

received the injury. Every workman brings with him to his employment certain infirmities; 

his employer takes him as he finds him and assumes the risk of a diseased condition 

aggravated by injury. 

 

Griggs v. Lumbermen's Mut. Cas. Co., 61 Ga. App. 448, 452; 6 S.E.2d 180, 183 (1939), aff'd, 190 Ga. 277, 9 

S.E.2d 84 (1940). See also Harris v. Peach County Brd. of Commissioners, 296 Ga. App. 225, 674 S.E.2d 36 

(2009). This concept applies even if the employment only partly caused the disability; as long as the employment  is 

a contributing cause of the disability, it does not matter that other causes exist. Atlanta Transit Co. v. Knight, 92 Ga. 

App. 469, 88 S.E.2d 738, aff'd, 212 Ga. 45, 90 S.E.2d 414 (1955). 

 

9. The Employer/Self-Insurer also contend that the Employee has had an economic change in condition for the 

better. They speak of the Employee's work at her consignment shop, which they contend shows the availability of 

work to decrease or end the loss of income that was caused by work-related disability.  See Adams, cited above. I 

find, however, that, at least as a far as earnings are concerned, the Employee has not had an economic change in 

condition. I base this on the Employee's credible testimony that she has actually lost money on the business. The 

Employer/Self-Insurer contend that, even if there have been no earnings, case law can support a finding of an 

economic change in condition for the better, citing ABB Risk Mgmt. v. Lord, 254 Ga. App. 88, 561 S.E.2d 225 

(2002) and WAGA-TV, Inc. v. Yang, 256 Ga. App. 224, 568 S.E.2d 58 (2002). As those cases do hold, evidence 

of earnings is not a prerequisite for proving an economic change in condition for the better if there is suitable 

work available and if the worker is performing that suitable work. However, as was said in the case of John W. 

Rooker & Assoc. v. Patterson, 276 Ga. App. 410, 413; 623 S.E.2d 258 (2005), "[o]ur opinions in Yang and Lord 

were grounded on the 'any evidence' standard of review; they do not mandate the same result on similar facts. 

Indeed, in Lord, we noted that the facts could have supported a different result." I find that, in the present case, 

the Employee's work at her consignment store is really not suitable work. While it is true that the Employee does 

not do any heavy lifting, and while the job does not require all that much activity, the Employee credibly testified 

that, even with this, she has to limit her activity. For this reason as well, I find that the Employer/Self-Insurer 

have not proven an economic change in condition for the better. I further find no evidence that the Employer 

itself has suitable work available, considering that the Employee's employment was terminated, and considering 

there was no testimony from the Employer that they had work for her at all. Nor was there any testimony from 

the Employer that the work space was free of the other things that might bother the Employee besides the two 

substances that were tested for. So for these reasons, too, I cannot find an economic change in condition for the 

better. 

 

 



 

10. The Employer/Insurer argue that the work in the consignment shop is concurrent similar employment. I find 

that the work is not similar. True, the work for the Employer and the work in the shop are both light, but that is 

the only similarity. The case law on the concurrent similar issue holds that "employment" as used in the Act 

"means the type or kind of employment, such as that of janitor, baker, truck driver, etc." Black v. American & 

Foreign Ins. Co., 123 Ga. App. 133, 179 S.E.2d 679 (1970).  See also St. Paul Mercury Indem. Co. v. Idov, 88 Ga. 

App. 697, 77 S.E.2d 327 (1953). I cannot find any similarity like that between the job of office administrative 

assistant and the job of stocking and selling consignment items. Not only that, there are other differences, such as 

the fact that, at the shop, and unlike at her regular job, she could rest when she wanted, she could leave if she felt 

bad, and could make her environment as clean--irritant-free--as she needed to. In fact, since I find them dissimilar, 

the case law on concurrent dissimilar employment holds that, where a worker, before her injury, has another job at 

the same time as her job for the employer, but where that other job is not similar to her work for the employer, and 

where she continues to earn income from that other job after the injury, the employer has not shown a change in 

condition entitling it to reduce or suspend income benefits. Owens Illinois, Inc. v. Lewis, 150 Ga. App. 640, 258 

S.E.2d 293 (1979). In our case here, I find that the Employee worked in the consignment shop before the injury. In 

fact, she worked at least as many hours before the accident as she did at the time of the hearing. (At the hearing, the 

question was "So prior to this injury you owned this consignment shop and worked at least as many hours, correct?" 

But the "at least as many hours as now" can be clearly inferred.) So, even based on the concurrent dissimilar 

employment law, I cannot find an economic change in condition. 

 

11. Based on all the above, it is found that the Employee has not yet had a change in condition for the better. It is 

further found that she has not yet returned to her pre-injury condition. It is concluded that the Employer/Self- 

Insurer remains liable to pay the Employee temporary total disability benefits. The Employer/Self-Insurer's request 

to suspend temporary total disability benefits will be denied.  O.C.G.A. §34-9-104. 

 
 

AWARD 
 

THEREFORE, based on the above findings and conclusions, the Employer/Self-Insurer's request to suspend the 

Employee's temporary total disability benefits based on a change in condition for the better or based on a return to 

pre-injury condition is denied. 

 

The Employer/Self-Insurer is directed to continue to pay the Employee lost wage weekly benefits. 

 

IT IS SO ORDERED, this the 22nd day of September, 2016. 

 
 

STATE BOARD OF WORKERS' COMPENSATION 

 

This order has been electronically signed and approved 

Jerome J. Stenger 

ADMINISTRATIVE LAW JUDGE 


