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To protect privacy, the names of the parties and witnesses are not used in this decision. 
 
On May 5, 2016, a hearing was held in Waycross, Ware County, Georgia to determine 

 
1) whether the Employee had a work injury to his left shoulder that entitles him to benefits; 
2) whether instead the Employee's left shoulder condition is all related to a past injury, un-

aggravated and worsened by any event working for the Employer; 
3) if the Employee is entitled to any disability benefits, whether he is also entitled to temporary partial 

disability benefits since the time he returned to work for a new employer; and 
4) whether the Employer/Insurer are liable for assessed attorney's fees. 

 
The record of hearing evidence closed as of the date of the hearing. 

 
The hearing transcript was filed on May 16, 2016, 2016, and post-hearing briefs were received by May 
26, 2016. 

 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
After considering all admissible evidence as well as the witnesses' demeanor and appearance, and after 
review of the parties' argument in briefs, it is found and concluded as follows: 

 
1. Based on the stipulations made at the hearing, it is found that the parties are subject to the Act and that 
the Board has jurisdiction to decide the issues in this claim; that the alleged accident occurred in Brantley 
County, making venue also proper in contiguous Ware County; that the Employer was properly insured 
on the date of the accident; that the Employee was in the general employment of the Employer on the 
date of the accident earning an average weekly wage of $753.08, which makes a weekly disability 
payment rate of $502.05 a week; that the Employee started work for the Employer in July 2013; and that 
the Employer received timely notice, as defined by the Act, of an alleged accident arising out of and in the 
course of employment. 

 
2. In his testimony, the Employee acknowledged a left shoulder injury back in 2007 while working for 
another employer. He filed a claim and got medical treatment, including surgery, three of them in fact. He 
testified that, though he got better, he never fully healed, that he continued to have some motion limits 
and some pain, that he continued to get medical treatment, and that he even had to quit work from 
another prior employer because they were giving him more work than he could handle and he feared re-
injury. The records back then show treatment with Dr. Gordon Brent Waters and Dr. Randall O'Brien 
starting in 2008 and then Dr. Xavier Duralde starting in 2010. The Employee was diagnosed with a 
rotator cuff tear and had fairly continuous treatment from 2008 through 2011. When he started with Dr. 
Duralde, he was diagnosed with a recurrence of the tear, and the third surgery was done (he had 
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already had two previous surgeries, but with another doctor). Dr. Duralde's records show that recovery 
was slow, and that as of 2011, the Employee was still having pain, and would have permanent duty 
restrictions.  Dr. Waters's records beginning June 29, 2011 show continued pain, and even some re-injury 
at work. 

 
3. The Employee testified that, after starting work with the Employer in July 2013, and despite his left 
shoulder problems, he was physically able to do his work as a log truck driver all the while he was worked 
before his alleged accident. This was so even though his work also included sometimes operating heavy 
equipment and cutting limbs off logs. He testified that he continued to get treatment for his left shoulder 
during this time, but he was able to do his normal duties, as long as he avoided heavy lifting and 
overhead work. He testified that this normal duties for the Employer were easier than his work for that 
employer were he first got hurt back in 2007. 

 
4. The law says that the evidence burden is on the worker claimant to prove that he had an injury from 
an accident that arose out of and in the course of his employment and that the injury caused disability. 
Zamora v. Coffee General Hosp., 162 Ga. App. 82, 290 S.E.2d 192 (1982) and Dasher v. City of 
Valdosta, 217 Ga. App. 351, 457 S.E.2d 259 (1995). See also King v. Liberty Mut. Ins. Co., 126 Ga. App. 
550, 191 S.E.2d 346 (1972). 

 
5. I find that, before the alleged August 11, 2015 accident, back in 2007 more specifically, the 
Employee's left shoulder suffered a rotator cuff tear, which was followed by several years of treatment, 
including the three surgeries, the last one being in 2011. I find that this pre-existing condition was a 
constant presence, even right up until 2015. I base this on the Employee's testimony, in which he 
acknowledged that he never fully recovered and always had some pain and limitation. The medical 
evidence shows this, too. The Employee testified that he even had to leave one of his prior employers 
because they were asking him to do more than his left shoulder could take. I find, however, that this pre-
existing condition never fully disabled the Employee.  In fact, I find that, from the  time he started with the 
Employer in July 2013 until his alleged accident, the Employee was able to do all of his work, as long as 
he limited his activities--that is to say, did not lift too much or do overhead work. I find that, even with this, 
his work was not light, in that it sometimes included cutting limbs and operating heavy machinery, plus 
the regular rigors of his log truck driving work. 

 
6. I base all of this on the Employee's testimony, which was not contradicted by the Employer's 
witnesses. It is also supported by the medical evidence. In particular, there are the records from Dr. 
Waters through 2013, 2014, and 2015, which all basically show either moderate or no pain and moderate 
or no restriction on range of motion. I find that this includes even the visit on August 6, 2015. There, Dr. 
Waters took complaints of multiple joint chronic pain. The Employee said that his medication was not 
working anymore and that he wanted to try something different. But there was no specific complaint of 
the left shoulder. Nor was there any mention of a specific exam of the left upper extremity. Dr. Waters did 
mention a left shoulder diagnosis--incomplete rotator cuff rupture--but he did not change the medication 
for that condition. The change was made to the prescription for the generalized, multiple site 
osteoarthritis. From this, I find that, even though the Employee was treating for the left shoulder even 
right up to before the accident, his left shoulder still was not disabling him and still not causing him really 
any serious problem. I do not assign much weight to the evidence that the Employee's pain medication 
had increased not long before the alleged accident. For one thing, Dr. Waters persuasively testified that it 
was just as likely that the medication increased not because of an increase in the actual pain but from 
simply building a tolerance. For another thing, even as of that August 6, 2015 visit, when the medication 
was again changed, it is not certain that this was just for the shoulder, considering Dr. Waters took 
complaints of multiple joint chronic pain that day. The Employee did say that his medication was not 
working anymore and that he wanted to try something different. But there was no specific complaint of 
the left shoulder. Nor was there any mention of a specific exam of the left upper extremity. Dr. Waters did 
mention a left shoulder diagnosis--incomplete rotator cuff rupture--but he did not change the medication 



  
 

for that condition. The change was made to the prescription for the generalized, multiple site 
osteoarthritis. 

 
7. All that being said, and taking that pre-existing condition into consideration, I find that, on August 11, 
2015, the Employee was in the act of lowering his trailer's landing gear when he felt a pop in his left 
shoulder. I find that he was using both arms because, as he credibly testified, it was particularly difficult 
that day. I further find that, shortly after that, while throwing and tightening the trailer's log load strap, he 
felt another thing in his left shoulder, something that this time caused a lot of pain. I find credible the 
Employee's testimony on this incident. Though the Employer's owner testified that lowering the landing 
gear should not have been that difficult, this still does not contradict the Employee. Nor does the 
history the Employee gave to his first treaters. August 13, 2015, the Employee told Physician Assistant 
Roxy Sheffield about an injury when his left shoulder popped at work two days earlier while tightening a 
tie strap. He told Ms. Sheffield that at first the pain was mild but that it got much worse and much 
sharper later on.  I am not persuaded that this contradicts the Employee.   This is especially since on 
September 10, 2015, the Employee returned to Dr. Waters with a report of a minor pull in the left 
shoulder while putting down his trailer's landing gear. The Employee also reported severe pain there 
when, a little later, he was throwing a strap over the log load and then pulled to tighten it. At any rate, 
Ms. Sheffield that it bad enough to refer the Employee to orthopedic treatment. I find that the Employee 
was not contradicted by the testimony of the adjuster simply because the Employee told her that he was 
not sure whether it was the tie strap pulling or the landing gear lowering that hurt him. 

 
8. Having found that there was an event (with two components) on August 11, 2015, I find that this event 
reinjured the Employee's left shoulder. I am persuaded not only by the Employee's credible testimony, I 
am also persuaded by the medical evidence, especially the August 13, 2015 note from Physician 
Assistant Roxy Sheffield, who took a report of an injury when the Employee's left shoulder popping at 
work two days earlier while tightening a tie strap. There also is the September 10, 2015 note from Dr. 
Waters, who took a report of a minor pull in the left shoulder while putting down his trailer's landing gear. 
The Employee also reported severe pain there when, a little later, he was throwing a strap over the log 
load and then pulled to tighten it. Dr. Waters diagnosed rotator cuff impingement syndrome. In his 
deposition, Dr. Waters testified that the Employee could no longer do his normal duties because he could 
not use his left shoulder, that his range of motion was markedly decreased. 

 
9. I find that this was an aggravation of the pre-existing left shoulder condition. I based this on the 
medical evidence, especially Dr. Waters's testimony. I am persuaded by his testimony that this severe 
pain was different from what he had been seeing the previous years. I am also persuaded by the 
Employee's credible testimony. Not only this, the Employee was candid to his treaters about the past 
condition. To Ms. Sheffield on August 13, he did mention his past shoulder treatment, but said that, until 
now, he had "not had many problems with left shoulder since [the last surgery] until now." Now, going 
against the Employee is IME physician Dr. Kevin Collins's February 24, 2016 report. There, he stated 
that the Employee's 2015 injury was a "strain of his rotator cuff which is a continuation of his old injury 
and chronic left shoulder pain...." He stated that "any such strain which would have occurred six months 
ago has resolved and the patient is back to his baseline regarding [his] shoulder." He added that the 
Employee's "one-time event has not altered the course of his chronic condition" and that his current 
problems, which are significant, are not related to his recent claim. However, I assign this opinion little 
weight.  For one thing, it goes against the greater weight of the medical evidence showing that the 
Employee has indeed not returned to the condition he was in before the accident. For another, even Dr. 
Collins's opinion acknowledges that there was a left shoulder injury and that, assuming that there was a 
"return to baseline," this implies that the baseline was aggravated in the first place. At any rate, I am 
more persuaded by the evidence of Dr. Waters, who has been treating the Employee all along, and who 
said in his deposition that, contrary to Dr. Collins, he did not believe the Employee had returned to his 
pre-injury condition. 

 



  
 

10. The law says that, where a worker's work aggravates a pre-existing condition to cause an injury, 
then the worker has had a compensable accident. O.C.G.A. §34-9-1(4); Colonial Stores v. Hambrick, 176 
Ga. App. 544, 336 S.E.2d 617 (1985); ITT-Continental Baking Co. v. Powell, 182 Ga. App. 533, 356 
S.E.2d 267 (1987). This law even says that, if a worker had a pre-existing disease that was not caused 
by his work, the aggravation of the underlying disease--in that case, for example, necrosis of the bone--
makes for a compensable injury. See Thomas  v. Ford Motor Co., 123 Ga. App. 512, 181 S.E.2d 874 
(1971), where it was held that an aggravation of a pre- existing infirmity, even if it was congenital, is 
compensable. See also McDaniel v. Employers Mut. Liab. Ins. Co., 104 Ga. App. 340, 121 S.E.2d 801 
(1960); and St. Paul Fire & Marine Ins. Co. v. Hughes, 125 Ga. App. 328, 187 S.E.2d 551 (1972). In our 
case, we have a worker who had long standing and serious pre-existing condition. All the evidence 
shows this, and the Employee acknowledged it. However, the law makes clear that 

 
[i]t is not necessary, in order for an employee to recover compensation as an injured 
workman, that he must have been in perfect health or free from disease at the time he 
received the injury. Every workman brings with him to his employment certain 
infirmities; his employer takes him as he finds him and assumes the risk of a diseased 
condition aggravated by injury. 

 
Griggs v. Lumbermen's Mut. Cas. Co., 61 Ga. App. 448, 452; 6 S.E.2d 180, 183 (1939), aff'd, 190 Ga. 
277, 9 S.E.2d 84 (1940). See also Harris v. Peach County Brd. of Commissioners, 296 Ga. App. 225, 674 
S.E.2d 36 (2009). This is why I really cannot assign much weight to the owner's testimony that lowering 
the landing gear should not have been difficult and that no one else had been injured doing this. And the 
owner's testimony supposes that there was no way that the Employee needed to use his left arm while 
doing this work. I find that, just because the Employee was right handed, this does not mean he did not 
use his left arm that time. In any case, this aggravation law applies even if the employment only partly 
caused the disability; so long as the employment is a contributing cause of the disability, it does not matter 
that other causes exist. Atlanta Transit Co. v. Knight, 92 Ga. App. 469, 88 S.E.2d 738, aff'd, 212 Ga. 45, 
90 S.E.2d 414 (1955). 

 
11. For these reasons, it is found that, on August 11, 2015, the Employee's pre-existing left shoulder 
condition was aggravated in a work event. It is found that this was an injury by accident arising out of and 
in the course of employment. It is concluded that the Employer/Insurer are liable to pay benefits. 
O.C.G.A. §34-9-1(4). 

 
12. It is found that as a result of his compensable injury, the Employee has incurred medical expenses 
reasonably required to effect a cure or give relief. The Employer/Insurer shall be responsible for 
treatment related to the Employee's accident arising out of and in the course of employment. O.C.G.A. 
§34-9-200(a)(1). The issue of the compensability of the specific items of medical expense incurred up to 
the time of the hearing, including whether these expenses are necessary and reasonable for the 
Employee's treatment, is specifically reserved for a future hearing, if such a hearing is needed. See Trust 
Co. Bank v. Shaw, 182 Ga. App. 165, 355 S.E.2d 99 (1987); Department of Human Resources v. 
Gelinas, 216 Ga. App. 561, 455 S.E.2d 76 (1995). 

 
13. It is found that the Employee has paid for some of his medical expenses with his own money. These 
were tendered into evidence. It is concluded that the Employer/Insurer are liable to reimburse the 
Employee for these expenses. 

 
14. The Employee asks that an authorized treating physician be designated. Where an employer 
controverts a claim, the employer loses the right to control the medical treatment, and the worker may 
choose with whom he wishes to treat. O.C.G.A. §34-9-201(f); Board Rule 201(b); Boaz v. K-Mart Corp., 
254 Ga. 707, 334 S.E.2d 167 (1985). 

 



  
 

[I]f the controverted claim is subsequently found to be...compensable, the employee 
is authorized to select one of the physicians who has provided treatment for the 
work-related injury prior to the finding...of compensability, and after notice has been 
given to the employer, that physician so selected becomes the authorized treating 
physician. 

 
Board Rule 201(b). The Board retains the ultimate control of the medical in every case. Wright v. 
Overnite Trans. Co., 214 Ga. App. 822, 449 S.E.2d 167 (1994). 

 
15. From the medical evidence as well as the Employee's testimony, I find that he still needs medical 
treatment. In his testimony, the Employee testified that he would be satisfied to treat with Dr. Duralde 
again. In his brief, however, the Employee asked for Dr. Waters. The Employer/Insurer presented no 
evidence of an alternative doctor. Notwithstanding the Employee asking for Dr. Duralde in his testimony, 
I find that Dr. Waters should be the physician.   Dr. Waters has experience treating the Employee.       
Accordingly, I find that Dr. Waters should be the physician to treat the Employee at this time. The 
Employer/Insurer shall be responsible for Dr. Waters’s treatment that is related to the Employee's 
accident arising out of and in the course of employment. O.C.G.A. §34-9-200(a). 

 
16. As for disability, I find that the Employee worked for a little while after this but stopped work because 
his left shoulder injury worsened.  The Employee's credible testimony was not contradicted by the 
Employer's witnesses.  It is also supported by the medical evidence, especially the note from August 17, 
2015, where the Employee returned to Ms. Sheffield with a report of increased pain from the bouncing 
while driving his truck, which aggravated his arm. There also is the note from August 20, 2015, where 
Ms. Sheffield took complaints of no improvement in the left shoulder. Exam showed left shoulder 
tenderness and range of motion "much limited...due to pain and possible R/C [rotator cuff] injury." She 
again recommended treatment with a specialist. There also Dr. Waters's testimony that the Employee 
could no longer do his normal duties because he could not use his left shoulder, that his range of motion 
was markedly decreased. I assign less weight to Dr. Collins's opinion. 

 
17. For these reasons, it is found that the Employee became totally disabled because of his new left 
shoulder injury. It is found that the Employee stopped being totally disabled when he returned to work 
with a new employer on February 25, 2016. It is concluded that the Employer/Insurer are liable to pay 
temporary total disability benefits from August 17, 2015 through February 24, 2016.  O.C.G.A. §34-9-261. 

 
18. The Employee also asks for partial wage disability benefits for the time since he has been working 
for his new Employer. A worker is entitled to payment of such benefits if he has a disability that is partial 
in character but temporary in quality. O.C.G.A. §34-9-262; State of Georgia v. Birditt, 181 Ga. App. 356, 
352 S.E.2d 203 (1986). In general, the burden of proof is upon the worker. Gilbert/Robinson, Inc. v. 
Meyers, 214 Ga. App. 510, 448 S.E.2d 246 (1994). See Kissiah, Ga. Workers' Compensation Law, (2nd 
Ed.) §15.02. First off, the worker must prove that he is earning less money--that is to say, has a lower 
average weekly wage--during the period of time he is seeking TPD. Augusta Coca-Cola Bottling Co. v. 
Carter, 172 Ga. App. 195, 322 S.E.2d 365 (1984). Cf. Ocean Acc. & Guar. Co. v. Hulsey, 105 Ga. App. 
479, 125 S.E.2d 115 (1962)(the employee's "economic disability is to be measured solely by the 
difference in the earning capacity of the employee before and after the injury"). Next, the worker must 
prove that the cause of his loss of earning capacity, and thus any entitlement to O.C.G.A. §34-9- 262 
benefits, is solely related to a medical condition caused by his compensable injury. Blevins v. Atlantic 
Steel Co., 172 Ga. App. 557, 323 S.E.2d 861 (1984). The loss cannot be attributable to other factors 
such as the worker's unwillingness to work or to economic conditions. Cf. Federated Mut. Implement & 
Hardware Ins. Co. v. Whiddon, 88 Ga. App. 12, 75 S.E.2d 830 (1953). 

 
19. In our case here, I find that, since beginning work with his new employer, the Employee has 
continued to suffer ill effects from his compensable injury. As before, I find that he has not returned to his 



  
 

pre-injury condition. I base this again on Dr. Waters's opinion. There also is the March 9, 2016 report 
from Dr. Waters, where the Employee said that he still had a lot of pain in the left shoulder and that he 
was unable to use it much at all. I further find that, because of his disabled condition, he has difficulty 
doing his new job, which is light office work. His testimony on this was credible because it was not 
contradicted. I further find that he has earned less money since beginning work at the new employer. The 
wage records from there show this. However, the Employee did not persuasively testify that these 
reduced wages were because of his limitations. While he does contend in his brief that this was the only 
work he could find, this is not evidence for me to find--or even to infer--that the sole reason he took office 
work at a lower wage was because of his injury. The law does say that it must be proven that the 
compensable disability is the sole reason for the loss of earning capacity. 

 
20. For these reasons, it is found that the Employee's lowered wages with his new employer are not 
related to this compensable condition. It is concluded that the Employer/Insurer are not liable to pay 
temporary partial disability benefits.  O.C.G.A. §34-9-262. 

 
21. Turning lastly to assessed attorney's fees, the Employee contends that the Employer/Insurer have 
unreasonably defended the case. I find that, though there was a definite aggravation of a pre-existing 
condition, the Employer/Insurer had enough evidence to argue that the Employee's condition was not 
due to a work event but rather the pre-existing condition. By this, I mean the evidence of the increased 
pain medication, the August 6, 2015 visit to Dr. Waters, and Dr. Collins's opinion. 

 
22. It is therefore found that the Employer/Insurer's defense was reasonable. It is concluded that the 
Employer/Insurer are not liable for assessed attorney's fees. O.C.G.A. §34-9-108(b)(1). For this same 
reason, the Employer/Insurer are not liable to pay litigation costs. O.C.G.A. §34-9-108(b)(4) and Board 
Rule 108(b)(5). 

 
 

AWARD 
 
THEREFORE, based upon the above findings and conclusions, the Employer/Insurer are directed to 
pay the Employee lost wage weekly benefits at the rate of $502.05 per week for the period of August 
17, 2015 through February 24, 2016. 

 
The Employee's request for payment of temporary partial disability benefits is denied. 

 
The Employer/Insurer are also directed to pay the medical expenses as found above and any other 
medical expenses which the parties agree are reasonable in amount and reasonably required to bring 
about a cure or give relief, subject to a hearing at the request of any party to resolve a dispute. This 
paragraph alone is interlocutory in nature. 

 
Dr. Gordon Brent Waters is designated the authorized treating physician. 

 
The Employer/Insurer are further directed to reimburse the Employee for the medical expenses he paid 
and which were tendered into evidence. 

 
If the Employee wants approval of his attorney's fee contract, approval cannot be made until a form 
showing payment of benefits--a WC-1 or a WC-2--has been either a) filed with the Board or b) submitted 
by the Employee from what has been sent his by the Employer/Insurer. Therefore, the Employee is 
directed to delay filing a fee contract approval request until a payment WC-1 or WC-2 can be shown by 
the Employee or seen in the file. 

 



  
 

The Employee's request for an assessment of attorney's fees and litigation costs against the 
Employer/Insurer is denied. 

 
IT IS SO ORDERED, this the 01st day of June, 2016. 

 
 

STATE BOARD OF WORKERS' COMPENSATION 
 

This order has been electronically signed and approved 

Jerome J. Stenger 

ADMINISTRATIVE LAW JUDGE 
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This appeal by the Employee is before the Appellate Division for review of an award by Judge 
Stenger, dated June 01, 2016. A timely cross-appeal was filed in this case by the Employer/Insurer. 
This appeal was heard by the Appellate Division on August 02, 2016. After a review of the record as a 
whole and the arguments presented, the Appellate Division now adopts the findings of fact, 
conclusions of law and award of Judge Stenger as its own. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
After a review of the record as a whole, we find the administrative law judge was, in this case, in the 
best position to determine the credibility and weight of the evidence in the record. See Johnson v. 
Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 (1998); Metro Interiors, Inc. v. Cox, 218 
Ga. App. 396, 461 S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 
S.E.2d 415 (1983). Consequently, as to the enumerations of error and arguments presented by the 
Employee, and the Employer/Insurer on cross-appeal, we find no error with the administrative law 
judge’s award. 

 
Therefore, the findings of the administrative law judge in this matter are hereby accepted by the 
Appellate Division as such findings are supported by a preponderance of competent and credible 
evidence contained within the record in review. See O.C.G.A §34-9-103 (a). The Appellate Division 
adopts the conclusions of law of the administrative law judge as such reflect an appropriate 
application of the Act to the findings of fact. 

 
AWARD 

 
Based upon the foregoing, the Appellate Division adopts the award of Judge Stenger, dated June 01, 
2016, as its award. 

 
The Employer/Insurer’s cross-appeal is denied. 

 
IT IS SO ORDERED, this 28th day of October, 2016. 

 
Concurring: Presiding Judge Frank R. McKay and Judge Harrill L. Dawkins. 
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This order is electronically signed and approved. 
Elizabeth D. Gobeil/s  
Judge 
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