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A hearing was conducted on August 18, 2016 in Dalton Whitfield County, Georgia to determine all issues in 

regard to this Employee’s claim for benefits under the Workers' Compensation Act for a date of injury of 

December 14, 2014. More specifically, the Employee contends that the 13-year performance of her job duties 

caused repetitive injury to her right shoulder, neck, right knee, and other body parts rendering her totally 

disabled to work commencing on December 14, 2014, and seeks benefits for temporary total disability from that 

date as well as payment of medical expenses. This Employer controverted the Employee’s claim contending  

that she did not suffer an accidental injury as contemplated under the Workers' Compensation Act, and further 

they did not receive timely notice to satisfy the requirements of OCGA § 34-9-80. 

 

The record closed at the conclusion of the hearing conducted on August 18, 2016 and the parties were given 15 

days after the transcript of hearing was received on September 8, 2016 in which to file briefs. All briefs filed 

prior to the issuance of this Award were read and considered. 

 

The evidence discloses that this Employee has been treated by multiple physicians including MedNow (Dr. 

George Kerr), Dr. Indravadan Shah, David Langlois, PAC (AOSM), Alfred Woodhead, P.T., Dr. Sadiq Sohani, 

Benchmark Physical Therapy, Dr. Andre Haynes, Dr. Kevin Johnson, and Dr. Paul Mefferd, all of which say 

give a similar diagnosis primarily consisting of arthritis/osteoarthritis/degenerative disk disease. The Employee 

has presented no medical opinions stating the employee’s condition was directly caused by or is an aggravation 

of a preexisting condition caused by her work. To the contrary, the facts demonstrate the Employee has 

degenerative age-related arthritis and spinal disk disease which is not causally related to the performance of her 

work duties, or aggravated by it as contemplated by the Workers' Compensation Act.  Further, the Employee  

has not satisfied her burden of proof to establish notice under OCGA § 34-9-80. Therefore, her claim for 

compensation benefits must be denied. 

 

FINDINGS OF FACTS AND CONCLUSIONS OF LAW 
 

After a careful consideration of all the admissible evidence, any stipulations of the parties, and after having 

observed the witness(s) at the hearing, I find in fact and conclude as a matter of law as follows: 

 

1. This Employee is a 56 year old Spanish speaking female who began employment with this Employer in 

2001 and in 2003 became as an extrusion operator and worked through December 13, 2014. The Employee 

developed neck, back, shoulder, knee and other joint pain and stiffness which she contends is causally related 

either directly or by aggravation to her employment with this Employer resulting in her disability as of December 

14, 2014 entitling her to income and medical benefits under the Workers' Compensation Act. 
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2. This Employer denies that the Employee’s present condition arose out of and in the course of her 

employment and denies notice under OCGA § 34-9-80. Employer further denies that she has established that  she 

has any disability which would entitle her to income benefits. This Claimant has the burden of proof to  show that 

her injury is compensable. Commercial Union Assoc. v. Couch, 143 Ga. App. 64(1)(1977). This burden requires 

the Employee to show by a preponderance of the evidence all the essential elements of her case, that is, that she 

suffered an accidental injury which arose out of and in the course of her employment, and that the disability for 

which she claims compensation stems from that injury.  Jones v. Fieldcrest Mills, 162 Ga.  App. 848 (1982). 
 

3. The Employee’s medical treatment will be reviewed. Dr. George Ker of MedNow treated  this  

Employee from August 26, 2014 through May 16, 2016 (Claimant's Exhibit A; Defendant's Exhibit 1). Dr. Kerr 

treated the Employee on approximately ten occasions and his general diagnosis was arthritis, fibromyalgia, and 

muscle spasms. In December 2014, after testing, physicians at MedNow referred the Employee to 

Rheumatologist, Dr. Indravadan Shah (Defendant's Exhibit 1, pp. 1-2). The Employee saw Dr. Shah on two 

occasions, i.e. December 23, 2014 and January 14, 2015 (Claimant's Exhibit B). The Employee complained of 

pain in her neck, shoulders, right arm and knee as well as muscle spasms. X-rays revealed osteoarthritis in both 

knees (Defendant’s Exhibit 2 p 1). Dr. Shah diagnosed unspecified inflammatory polyarthropathy in multiple 

joints and stated her complaints were mostly due to osteoarthritis (Claimant's Exhibit B, pp. 1-1, 6). Dr. Shah 

referred the Employee to the Dalton Imaging Center and after imaging, gave an opinion that the Employee had 

osteoarthritis in her left knee (Defendant's Exhibit 2, p. 1). On December 21, 2015 Dr. Shah signed a 

questionnaire provided to him by the Employer’s attorney in which he answered that the Employee did not tell 

him that her job duties caused her arthritis, nor did he believe they were caused by her work activities 

(Defendant's Exhibit 2, p. 3). 

 

4. The Employee was also seen and treated by David Langlois, PAC of the Associates and Orthopaedics 

and Sports Medicine (AOSM) in January, February and March 2015. The Employee complained of pain in her 

shoulder, neck, back and bilateral knees without recent acute specific trauma (Claimant’s Exhibit C p 1). His 

diagnosis was right shoulder rotator cuff tendonitis with AC joint arthritis and bilateral patellofemoral 

degenerative arthritis of the knees (Claimant's Exhibit C, p. 2-8). He further stated the Employee could not 

perform her regular job. In a form entitled “History of Injury/Pain” signed by the Employee on January 23, 

2015, the Employee stated that her claim was not due to an accident and that it happened over time, and further 

she was not sure where it occurred, but she did indicate that it was work-related (Claimant's Exhibit C, p. 4). 

This Employer did not have access to this report until after the Employee filed her Worker’s Compensation 

claim. 

 

5. The Employee was provided physical therapy in January and February 2015 by Alfred Woodhead of the 

SH Health & Wellness Rehab which was provided for non-workers’ compensation injuries (Claimant’s Exhibit 

D p. 1-8). The diagnosis given by the physical therapist was right shoulder tendonitis/bilateral degenerative 

arthritis of her knees. The Employee was also provided physical therapy services by Benchmark Physical 

Therapy in October 2015 (Claimant's Exhibit F). The diagnosis was intervertebral disc degeneration in the 

lumbar region, bilateral primary osteoarthritis of knee, and primary osteoarthritis unspecified in shoulder 

(Claimant's Exhibit F, p. 1). 

 

6. The Employee was treated by Dr. Sadiq Sohani, a pain management specialist on ten occasions from 

September 17, 2015 until August 4, 2016 (Claimant's Exhibit E). The Employee complained of neck pain, 

mid/lower back pain, as well as bilateral lower extremity pain caused by her “work” (Claimant’s Exhibit 8, p.1). 

The pertinent diagnosis of Dr. Sohani was lumbar degenerative disc disruption, osteoarthritis of the shoulder, 

osteoarthritis of the knee. 

 

7. The Employee was also examined by Dr. Andre Haynes for an examination by the Disability 

Adjudication Section of the Department of Labor of Georgia on July 29, 2015 (Claimant's Exhibit G). The 

Employee complained of back pain which had progressively gotten worse over her lifetime and her condition 

made it painful to do anything.  Dr. Haynes’ impression was (1) back pain, (2) arthritis, and (3) fibromyalgia.  



 

He stated this Employee would be mild to moderately impaired due to the sum of his findings (Claimant's 

Exhibit G. p. 5). Dr. Haynes ordered x-rays of the Employee’s lower back which demonstrated mild 

degenerative disc disease at L5-S1 and degenerative changes of the sacroiliac joints (Claimant's Exhibit G, 

p.6). X-rays of the Employee’s right shoulder demonstrated mild acromioclavicular arthritis with no acute 

findings identified. 

 

8. Dr. Paul Mefferd performed an Employer’s Independent Medical Evaluation (IME) on April 13, 2016 

(Defendant's Exhibit 3). Dr. Mefferd found the Employee was suffering from mild,  age-dependent  

osteoarthritis in multiple joints that was typical of someone of her age, and further that her osteoarthritis was not 

unique to her job at Employer, and it was the result of aging that is independent of her job at Employer 

Defendant's Exhibit 3, pp. 4-5). 

 

9. This Employee has the burden of proof in this claim. No medical opinions or conclusions have been 

presented by the Employee establishing that her condition was caused by or was an aggravation as contemplated 

by the Worker’s Compensation Act. To the contrary I find the greater weight of the evidence establishes this 

Employee has age-related degenerative arthritis/osteoarthritis/degenerative disk disease which is independent of 

the performance of her work duties with this Employer. This finding is uniformly supported by the physicians 

and medical providers who have seen, examined or treated this Employee. Her condition is independent of her 

job and is simply a degenerative condition naturally occurring in someone her age. Therefore, I find that her 

condition did not arise out of her employment with this Employer and her claim for benefits will be denied. 

 

10. This Employee argues that if her condition was not caused by the performance of her work duties, her 

condition was aggravated by the performance of her work duties so as to satisfy the requirements of OCGA § 

34-9-1(4) which states, “Injury” and “personal injury” shall include the aggravation of a pre-existing condition 

by accident arising out of and in the course of employment, but only so long as the aggravation of the pre- 

existing condition continues to be the cause of the disability…” It is well settled that aggravation of a pre- 

existing infirmity is compensable under the Workers' Compensation Act. See Nash v. Trust Co. of Georgia, 131 

Ga. App. 684 (1974); Westpoint Pepperell, Inc. v. Gordon, 163 Ga. App. 837 (1982). 
 

11. While the Employee experienced pain and symptoms while performing her job duties, I find that these 

symptoms were simply generated by her non-work-related degenerative condition which would not allow her to 

perform her job duties. In other words, her underlying degenerative condition would not permit her to perform 

the activities of her job without pain. The performance of her job duties did not aggravate her underlying 

condition as contemplated by the Workers' Compensation Act. While she may have experienced pain while 

performing her job duties, the performance of her job duties did not damage or make worse her underlying 

degenerative condition. 

 

12. This Employer also denies this claim based upon their lack of receiving notice under OCGA § 34-9-80. 

While not necessary to the adjudication of this claim, this issue will also be addressed. 

 

13. Generally, an injured employee or his representative is required to give notice to his employer, his agent, 

representative, foreman, or immediate supervisor of his accident or injury. See OCGA § 34-9-80. This required 

notice may not be given with a view to claiming compensation and it is sufficient if he puts the employer on 

notice of the injury so that it may make an investigation if it sees fit to do so. Schwartz v. Greenbaum, 236 Ga. 

App. 476(1)(1976); Gossage v. City of Dalton Fire Department, 257 Ga. 430 (1987). Notice need not be in a 

particular format. Complete Auto Transit v. Reavis, 105 Ga. App. 364 (1962), and need not state that it is given 

for the purpose of filing a workers’ compensation claim. Home Indemnity Co. v. Brown, 141 Ga. App. 563 

(1977).  However, knowledge of an employee’s general poor health does not constitute sufficient notice.  

Dugger v. North Bros. Co., 172 Ga. App. 622 (1984); William L. Bonnell Co. v. McKoon, 184 Ga. App. 516 

(1987). Either the language or the context of notice must be such as to indicate to its employer that there exists  

at least a possibility that the injury complained of may be job-related.  Carroll v. Dan River Mills, 169 Ga. App. 



 

 

558 (1984). Especially in face of an employee’s affirmative representation to the contrary which creates an 

inference that the injury was not work-related (Supra at 562-563). The burden is on the Employee to give 

sufficient notice to satisfy the Act. Carey v. Travelers Ins. Co., 133 Ga. App. 657 (1975); Cresg v. Holley, 104 

Ga. App. 144 (1961). 

 

14. The Employee was out of work due to her medical condition prior to her last date of work for this 

Employer and reported that she was sick and couldn’t do the job. She did not report to this Employer that her 

injury was job-related or that she thought it was job-related (Transcript, p. 59). To the contrary, she specifically 

told Safety Director, K.D., and Human Resources personnel, T.B. that her condition was not work-related and 

completed a “Request for Leave of Absence form” stating that it was not work-related (Defendant's Exhibit 5, p. 

1). Wherefore, based upon all the evidence, I find that this Employee has not met her burden of proof to establish 

that she has given notice sufficient to satisfy OCGA § 34-9-80 as notice was not given until the Employee filed 

her request for hearing on July 29, 2015; and, her claim therefore is not compensable under the Workers' 

Compensation Act for lack of sufficient notice. 

 

15. This Employee also argues that notice had been met by the showing of two letters issued by the third 

party administrator for this self-insured Employer. (See Claimant's Exhibits I & J). I find the letter dated 

December 14, 2014 showing a date of accident of December 14, 2014 was incorrectly dated December 14, 2014 

and was not issued on that date, but issued more than 30 days after that date. A letter dated April 20, 2015 

showing a date of accident of September 15, 2014 is confusing at best as there is no date of accident in this claim 

of September 15, 2014. Even if the date of accident of September 15, 2014 should have been December 14, 

2014, such letter was received well after the 30 days after the December 14, 2014 date of accident. While G B 

did receive notice of an injury of December 14, 2014, and a letter was generated to the Employee, I find this 

notice was not received until well after 30 days from December 14, 2014 and was more likely based upon the 

filing of a claim by this Employee with the State Board of Workers' Compensation in July 2015.  While 

demonstrating a certain level of confusion on the part of GB,  I find they do not establish notice sufficient to 

satisfy OCGA § 34-9-80 in light of the other testimony in this matter and the testimony of the Adjuster, W.G., 

handling the claim for GB. 

 

16. Based upon the evidence presented and the stipulations of the parties, I find this Employer and This 

Employee are subject to the Worker’s Compensation Act of Georgia and the State Board of Georgia has 

jurisdiction to hear this claim. Further this Employer is a qualified self-insured and the Employee has an  average 

weekly wage of $799.60. 

 

AWARD 
 

WHEREFORE, based upon the above Findings of Fact and Conclusions of Law, this Employee/Claimant’s 

claim for workers’ compensation benefits against this Employer for a date of accident of December 14, 2014 is 

DENIED. 

 

IT IS SO ORDERED, this the 29th day of September, 2016. 
 

STATE BOARD OF WORKERS' COMPENSATION 

 

 

STEVE K. FAIN /s/ 
 

 

ADMINISTRATIVE LAW JUDGE 


