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STATEMENT OF THE CASE 
 
This claim came before the State Board of Workers’ Compensation at the request of 
both parties on February 4, 2016, in Atlanta, Fulton County, Georgia. The Claimant 
contends that she aggravated preexisting conditions in her low back and both feet in an 
accident arising out of and in the course of employment on October 8, 2014. The 
Employer/Insurer provided some medical treatment for the Claimant’s bilateral foot 
complaints, but the Claimant contends it refused to allow her to exercise her right to a 
one-time free change of panel physicians. She currently seeks medical treatment for her 
low back and both feet with Dr. James Beskin, Dr. Paul Spiegl, Dr. Michael Dixon or Dr. 
Joseph Fowler. 

 
The Employer/Insurer contends that to the extent an aggravation of the Claimant’s pre-
existing bilateral foot condition exists, it is not related to an October 8, 2014 date of 
accident. The Employer/Insurer further contends that the Claimant’s low back problems 
are related to a 2013 injury that occurred in Illinois and that there was no aggravation 
arising out of and in the course of employment on October 8, 2014. 

 
Both parties seek assessed attorney’s fees and litigation costs. The Employer/Insurer 
seeks assessed attorney’s fees for the Claimant’s alleged unreasonable prosecution of 
a claim for benefits and the Claimant seeks assessed attorney’s fees for the 
Employer/Insurer’s alleged unreasonable defense of the medical issue and for the 
Employer/Insurer’s alleged unreasonable pursuit of assessed attorney’s fees. 

 
The record closed at the end of the hearing and the parties were provided with an 
opportunity to submit briefs.  All briefs filed by March 31, 2016 have been read and 
considered. 

 
The following exhibits were admitted into evidence: Claimant’s Exhibits A through H -- 
identified herein by the letter “C” -- with the exception of page 10 of Exhibit CF and 
Employer/Insurer’s Exhibits A through I -- identified herein by the letter “D” -- with the 
exception of pages 1 and 2 of Exhibit DE. To the extent that the parties tendered 
duplicate records, only the Claimant’s exhibit will be referenced. Further, while all 
documents admitted into evidence were reviewed and considered, some documents 
may not be referenced in this Award. 

 
Upon carefully weighing and considering all admissible evidence, including the hearing 
transcript and the documentary evidence, my observation of the hearing witnesses and 
my review of the parties’ arguments on brief, I find and conclude as follows: 
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STIPULATIONS and JUDICIAL NOTICE 

 
1. The parties stipulate, and I find, that the State Board of Workers’ Compensation 
has jurisdiction to determine the issues in this claim. 

 
2. The parties stipulate, and I find, that the October 8, 2014 alleged aggravation 
occurred in Fulton County, making venue for hearing purposes proper in Fulton County. 

 
3. The parties stipulate, and I find, that the Employer was subject to the Workers’ 
Compensation Act (hereinafter, “Act”) on October 8, 2014 and was properly insured for 
workers’ compensation purposes on that date. 

 
4. The parties stipulate, and I find, that the Claimant was in the general 
employment of the Employer on October 8, 2014. The parties were unable to stipulate to 
average weekly wage, but the Claimant was not seeking indemnity benefits at the 
February 4, 2016 hearing. 

 
5. The parties stipulate, and I find, that the Claimant provided proper notice of the 
alleged low back and bilateral foot injuries/aggravations. 

 
6. Judicial notice is taken of the following: 

 
(a) The Claimant filed a WC-14, Notice of Claim, on October 20, 2014, and 

while a hearing was not requested at the time, she listed medical 
treatment for injuries to her back, legs and feet under medical benefits. 

 
(b) The Claimant filed a hearing request on November 22, 2014 seeking 

income benefits, medical benefits and assessed attorney’s fees. Under 
medical benefits, the Claimant listed medical treatment for injuries to her 
back, legs and feet. (DA-2) 

 
(c) The Claimant removed the November 22, 2014 hearing request from 

the calendar on February 17, 2015. 
 

(d) The Employer/Insurer filed a hearing request on February 20, 2015 
seeking assessed attorney’s fees for unreasonable prosecution and 
litigation expenses. 

 
(e) On March 4, 2015, the Employer/Insurer filed a Board Form WC-3 

controverting a claim for a bilateral foot injury on the grounds that the 
foot condition was not related to an October 8, 2014 on-the-job injury. 

 
(f) The Claimant filed a second hearing request on April 1, 2015 

seeking income benefits, medical benefits, assessed attorney’s 
fees and litigation expenses. 

 
(g) The Employer/Insurer did not file a Board Form WC-3 

controverting medical treatment to the Claimant’s low back. 
 
 

 
 
 



  
 

FINDINGS OF FACT and CONCLUSIONS OF LAW 
 
I. The Claimant’s Request for Medical Treatment 

 
7. In this all-issues case, the Claimant, a flight attendant, seeks medical treatment 
for pre- existing low back and bilateral foot conditions she contends were aggravated in 
an accident arising out of and in the course of employment on October 8, 2014. She 
bears the burden of proof in that regard. Georgia law is clear that a work-related 
aggravation of a preexisting condition, regardless of the cause of the original condition, 
is compensable. O.C.G.A. § 34- 9-1(4); McLeroy Plumbing Service, Inc. v. Starks, 201 
Ga. App. 270, 410 S.E.2d 756 (1991); Home Indemnity Company v. Brown, 141 Ga. 
App. 563, 234 S.E.2d 97 (1977); Continental Casualty Company v. Weise, 136 GA. 
App. 353, 221 S.E.2d 461 (1975); Thomas v. Ford Motor Company, 123 Ga. App. 512, 
181 S.E.2d 874 (1971); S.S.   Kresge Company v. Bryant, 123 Ga. App. 412, 181 
S.E.2d 312 (1971); Atlanta Transit Company v. Knight, 92 Ga. App. 469, 88 S.E.2d 738, 
aff’d, 212 Ga. 45, 90 S.E.2d 414 (1955). Compensability shall continue for so long as 
the aggravation of the preexisting condition continues to be the cause of the disability or 
need for medical treatment.  O.C.G.A. § 34-9-1(4). 

 
8. The Claimant testified that she initially injured her low back on February 2, 2013 
when she fell on a slippery floor after getting out of her jump seat during turbulence. 
(T45-46). In addition to injuring her low back, the Claimant testified that she broke her 
finger, twisted her left ankle and injured her tailbone. (T46). She testified that the 
Employer/Insurer provided medical treatment and paid indemnity benefits. (T46, 47). 
She testified that she filed a workers’ compensation claim in Illinois in April 2013 and 
retained an attorney. (T73-74). She testified that she was out of work for a period of 
time, but returned to her regular job as a flight attendant in the late summer or early fall 
of 2013.  (T47, 48). 

 
9. Medical records tendered into evidence show treatment at NovaCare and 
Peachtree Orthopaedic Clinic following the February 2, 2013 on-the-job injury. (DE-2-
176).  While  those medical records will be not be summarized here, according to an 
April 30, 2013 report from Dr. Herndon Murray, the Claimant continued to complain of 
low back problems and reported being in constant pain. (DE-59). At that visit, the 
Claimant declined an epidural steroid injection, indicating that she wanted to try physical 
therapy first. (DE-59). Dr. Murray also took her off work for two weeks. (DE-60). Based 
on my review of the medical records, no additional narrative reports regarding treatment 
for the Claimant’s back from April 30, 2013 through October 8, 2014 were tendered into 
evidence. 

 
10. The Claimant testified that she aggravated a pre-existing low back condition and 
aggravated a pre-existing bilateral foot condition on October 8, 2014 while pushing a 
cart during a flight.  (T12, 79). Specifically, she testified as follows: “I was pushing a cart 
against gravity when I felt a strong pull in my feet, my right more than my left, and pain 
in my lower right back and right hip radiating down my right leg.” (T12). The Claimant 
timely reported the October 8, 2014 incident/accident to the Employer, completed an 
accident report and chose to receive treatment at U.S. Health Works. (T13, 14; CF-11, 
13, 14). Of note, my review of the accident report completed by the Claimant reveals 
that she did not specifically reference injuring her back in the October 8, 2014 incident. 
(CF-13). 

 
11. The Claimant testified that prior to October 8, 2014, she experienced heel pain 
but after October 8, 2014, she experienced severe pain in the arch of her foot. (T22-23). 
Based upon my review of the Claimant’s testimony, she did not allege that she injured 



  
 

her feet in the February 2, 2013 fall. Instead, she testified that she started having 
problems with her feet between the 2013 and 2014 on-the-job accidents. (T-79). As it 
relates to her back, at her deposition, the Claimant testified that the back pain from the 
February 2013 injury never resolved. (T77-78). At the hearing, she testified that the back 
pain never fully resolved and was “reaggravated after the [October 8, 2014] incident.” 
(T76, 77). 

 
12. The Claimant first presented to U.S. Health Works on October 8, 2014 and gave 
a similar statement of her injuries to the physician’s assistant she saw that she gave to 
the Employer. (CA-54, CF-13). My review of that report shows that she reported prior 
problems with her feet and also complained of back pain at that visit. However, as it 
relates to the back pain, it is unclear whether she attributed it to an aggravation from 
the October 8, 2014 incident or to continued problems from the February 2, 2013 on-
the-job injury. (CA-54, 56). Furthermore, a review of the patient information worksheet 
shows that while she did not specifically mention back pain, the pain diagram she 
completed shows right-sided low back, right hip and right buttocks pain. (CA-70). At that 
visit, the physician’s assistant diagnosed bilateral plantar fasciitis and opined as follows: 

 
“. . . it appears that the patient did sustain an injury to both her feet, but 
this is due to prolonged standing and walking due to her occupation, but 
she did mention that she felt a sharp pull today, which could have 
exacerbated her foot pain to where she had extreme difficulty walking.” 
(CA-58). 

 
He also placed the Claimant on restrictions of predominately sedentary work with no 
kneeling, squatting, climbing stairs, prolonged walking or prolonged standing.  (CA-53, 
58). 

 
13. The Claimant returned to U.S. Health Works on October 16, 2014 and saw Dr. 
Jovito Estaris. At that visit, in addition to reporting bilateral foot pain, the Claimant 
reported low back pain that she attributed to the October 8, 2014 incident. (CA-45). My 
review of the report does not show that Dr. Estaris performed an examination of the 
Claimant’s low back. Nevertheless, he diagnosed bilateral plantar fasciitis, referred the 
Claimant to a specialist, indicated that she did not need to return for follow-up and 
noted, “She is informed that Plantar Fasciitis is not a work comp illness. She should 
check with her HR about this information.” (CA-47).  Furthermore, Dr. Estaris placed the 
Claimant on work restrictions similar to those assigned on October 8, 2014. 

 
14. The Employer accommodated the light duty restrictions and the Claimant 
returned to work (or “transitional duty”) “[p]reparing forms, packages and aircraft audits. 
(T16, 135). She testified that the aircraft audits required her to walk “from gate to gate.” 
(T16). 

 
15. The Claimant was evaluated by an orthopedist, Dr. E. Ladd Jones, at U.S. 
Health Works on October 23, 2014. According to the report, the Claimant “denie[d] any 
prior pain or problems with the feet. However, she subsequently indicate[d] that she did 
procure orthotics for her shoes a few months ago.” (CA-33). This could certainly be 
interpreted as a contradictory statement. She also reported the 2013 back injury and 
indicated that she “has been released for that injury,” but it is unclear whether she 
reported that she also experienced back pain following the October 8, 2014 incident. 
(CA-33).  That said, it does not appear as though Dr. Jones performed a physical 
examination of the Claimant’s back. 

 
16. Dr. Jones diagnosed bilateral plantar fasciitis at the October 23, 2014 visit. (CA-
36). He  noted: “I have diplomatically indicated to [the Claimant] that what appear[s] to 



  
 

be lingering issues regarding her remote work-related lumbar injury need[s] to be 
addressed through whomever was previously treating her as they are no way related to 
her bilateral plantar fasciitis.”  (CA-36).  However, he also opined that “. . . it appears 
that the [Claimant] sustain[ed] an injury to the bilateral feet arising out of and caused by 
the industrial exposure of 10/08/14.” (CA-37). Dr. Jones also released the Claimant to 
return to work without restrictions.  (CA-37, 39). 

 
17. The Claimant underwent MRI’s of both feet on October 23, 2014. According to 
the reports, the MRIs revealed chronic planar fasciitis.  (CA-30, 31). 

 
18. The Claimant testified that she returned to her regular duties as a flight attendant 
on October 26, 2014. (T18, 141). She testified that her feet and back continued to hurt 
while she was performing her regular duties. (T21). 
 
19. The Claimant returned to Dr. Jones on November 13, 2014 complaining of 
persistent bilateral heel discomfort, right greater than left, lumbar pain and right hip pain. 
(CA-20). After reviewing the MRIs, Dr. Jones diagnosed chronic appearing bilateral 
plantar fasciitis.  He opined: 

 
“It is my impression that she is manifesting chronic-appearing plantar 
fasciitis bilaterally. I do not believe that this is in any way work related, 
although she may have noted transient exacerbation while on the flight 
back in early October. . . . Ultimately, if she has persistent plantar fasciitis 
issues, I would refer her to her private physician to address this chronic 
preexisting pathology.” (CA-22). 

 
Dr. Jones recommended physical therapy, released the Claimant to return to work 
without restrictions and noted that she should be able to be discharged at MMI at a 
follow-up appointment in three weeks. (CA-22, 23). 

 
20. On November 18, 2014, Claimant’s counsel advised the adjuster that the 
Claimant wanted “to select Dr. Lee Kelley for an evaluation of her low back pain” and 
requested scheduling information. (CH-27). Dr. Kelley is specifically listed on the 
Employer’s panel of physicians. (CF-11). The Claimant testified that she requested a 
change of panel physicians to Dr. Lee Kelley, but “the adjuster [did not] allow [her] to 
select a different doctor off the [panel].” (T19-20). As previously noted, the 
Employer/Insurer did not file a WC-3 controverting treatment for the Claimant’s low back. 

 
21. The Claimant was evaluated by Dr. Paul Spiegl on December 11, 2014. After 
obtaining a history, which included complaints of low back pain and bilateral foot pain, 
and performing lumbar and foot examinations, Dr. Spiegl diagnosed bilateral plantar 
fasciitis/fibromatosis, recommended supportive shoes, orthotics, physical therapy, 
activity restriction and further evaluation and treatment for her spinal injury. (CB-3-7). He 
opined that the Claimant aggravated both feet and her low back in the October 8, 2014 
on-the-job injury and indicated that while she could return to work with restrictions, she 
could not work as a flight attendant. (CB-1-2). 

 
22. The Claimant saw Dr. James Malcolm on January 28, 2015, and reported right 
hip, low back and bilateral foot pain. (CE-1). After obtaining a history, including the 
circumstances surrounding the October 8, 2014 on-the-job injury, performing a physical 
examination and reviewing medical records including the bilateral foot MRIs from 2014 
and a low back MRI from 2013, Dr. Malcolm recommended a home exercise program, 
cardiac conditioning and custom orthotics. (CE-1-3). He opined that the foot tingling was 
possibly coming from the tarsal tunnel and would resolve when there was less 



  
 

inflammatory process in her foot. He did not believe the tingling was coming from her 
back and further opined that her low back problems were “probably because of her foot 
putting additional stress on it . . . [and] should resolve when the foot issues [are] 
acceptably treated.” (CE-3). 

 
23. The Claimant continued to follow-up at U.S. Health Works on December 30, 
2014, January 29, 2015 and February 19, 2015. (CA-1-8; 14-17). It appears as though 
the visits were covered by workers’ compensation. Although there was no narrative 
report accompanying the February 19, 2015 visit, according to the Work Status Report, 
the Claimant was placed back on restrictions to alternate between sitting and standing 
periodically and was specifically referred to Dr. James Beskin, whose practice is on 
the Employer’s panel, although he is not specifically listed, as are some other doctors. 
(CF-11). Claimant’s counsel advised defense counsel of the referral to Dr. Beskin on 
February 25, 2015 and requested scheduling information. (CH-26). The Claimant 
testified that she did not see Dr. Beskin. (T27-28). The Employer/Insurer controverted 
the Claimant’s bilateral foot condition on March 4, 2015. 

 
24. On March 19, 2015, the Claimant emailed the Employer and advised that she 
had been trying to rest her feet and back while on vacation and indicated that she 
wanted to cease working transitional duty and was ready to return to regular duty on a 
scheduled March 29, 2015 flight. The same day, the Employer advised the Claimant that 
she would have to be at full duty in order to get clearance to work the March 29, 2015 
flight. (T123, 155; CF-2). Despite any implications to the contrary, it is clear to me that 
the Employer did not allow the Claimant to work a March 29, 2015 flight because she 
was still on work restrictions. 

 
25. By email dated March 27, 2015, the Employer notified the Claimant that she was 
being taken off transitional duty because her “OJI (on the job injury) claim closed” and 
she would need to apply for a leave of absence if she continued to need time off work. 
(CF-1a). By letter dated March 30, 2015, the Claimant notified the Employer that she 
was not taking a medical leave because she was able to return to her regular job and 
that she would be returning to her regular job effective that day. (CF-1). Nevertheless, 
the Claimant testified that she was placed on unpaid medical leave, but was allowed to 
return to her regular job on April 5, 2015 after she obtained a regular duty release. (T30, 
31-32).  That regular duty release was not tendered into evidence. 

 
26. The Claimant treated with Dr. Joseph Fowler of Sparlin Healthcare from August 
1, 2015 through February 1, 2016. (CD4-5). The records show that the Claimant 
complained of right hip pain as well as low back pain that she reported had been 
ongoing since 2013. (CD-6 and CD generally). There may be other complaints in the 
records, but they are handwritten and difficult to decipher. That said, there does not 
appear to be any mention of the October 2014 on-the-job injury in the Sparlin records. 
Nevertheless, in an October 30, 2015 questionnaire response, Dr. Fowler opined that 
within a reasonable degree of medical certainty, the October 8, 2014 incident 
aggravated the Claimant’s pre- existing low back condition and that her job duties as a 
flight attendant caused her to continue to suffer low back pain. (CD-1-2). His work 
restrictions consisted of “Frequent breaks so the weakened core structures can 
recover.” (CD-1). 

 
27. The Claimant initially saw Dr. Michael Dixon on August 6, 2015 for bilateral foot 
pain. (CC- 7). After performing a physical examination and reviewing medical records 
(although he did not mention which ones), Dr. Dixon opined that the Claimant’s foot 
condition was “clearly a work-related condition and . . . continuing her current duties will 
possibly continue to result in further symptoms.” (CC-10-12).  He also added restrictions 
of “no long periods of standing, walking, lifting, pushing heavy objects such as a food or 



  
 

beverage cart. A long period is any time longer than 15 minutes.” (CC-12). In an August 
6, 2015 questionnaire response, Dr. Dixon opined that within a reasonable degree of 
medical certainty, the October 8, 2014 incident aggravated the Claimant’s pre-existing 
plantar fasciitis and that her job duties cause her to continue to suffer increased plantar 
fasciitis symptoms. (CC-8-9). 

 
28. The Claimant saw Dr. Dixon again on December 2, 2015 at which time she 
continued to experience pain on palpation of the plantar-central aspect of the heel on 
both feet and had a mildly antalgic gait.  (CC-5).  She was casted for orthotics, which 
she picked-up on January 6, 2016.   (CC-3, 6). At the December 12, 2015 visit, and 
again on January 6, 2016, Dr. Dixon opined that the Claimant did not have any work 
restrictions but could possibly be out of work if her condition flared up. (CC-3, 6). 

 
29. While I do note some relatively minor inconsistencies in the medical records, 
overall, I find the Claimant was a credible witness. I see nothing wrong with the Claimant 
pursuing a claim in Illinois for a back injury stemming from a 2013 accident, while 
simultaneously pursuing a claim for an aggravation of that injury stemming from a totally 
separate incident in Georgia in October 2014.  While it is certainly arguable that the 
Claimant should have been more informed of the status of her Illinois claim, I found her 
lack of knowledge troubling, but credible. I am also troubled, but not surprised, that she 
was unaware of the specifics of her Illinois lawyer’s settlement demand, especially the 
degree of permanency alleged therein. As noted on the record, there is no indication 
that the Claimant was carbon copied with the settlement demand.  (T45, 49, 80-87, 89-
99). 

30. There are several conflicting medical opinions in this case. I note that the 
Employer/Insurer only referenced the medical records from U.S. Health Works in which 
the doctors opined that the Claimant’s bilateral foot condition was not causally related to 
work or to an October 8, 2014 on-the- job injury. However, a thorough review of the 
medical records shows that other providers at U.S. Health Works and one of the same 
doctors who said it was unrelated, also opined that the Claimant’s foot condition was (or 
could have been) causally related to the October 8, 2014 incident, even if it was only a 
temporary exacerbation. It is well established that while all medical opinions must be 
considered, acceptance of an opinion is not required. Liberty Mutual Ins. Co. v. Nobles, 
147 Ga. App. 81, 248 S.E.2d 160 (1978). The weight and credit to be given to expert 
testimony is a question exclusively for decision by the fact-finder, making the opinions of 
expert witnesses advisory and binding only to the extent to which credence is given to 
the opinion. Department of Revenue v. Graham, 102 Ga. App. 756, 759, 117 S.E.2d 902 
(1960). The Board is given broad discretion regarding acceptance of expert testimony, 
and may accept the testimony of one doctor over that of another or reject an expert 
medical opinion outright. Further, the Board is not absolutely bound to accept expert 
medical opinions, even when uncontroverted. Fulton County Board of Education v. 
Taylor, 262 Ga. App. 512, 586 S.E.2d 51 (2003). Within that framework, I find that the 
preponderance of the competent and credible medical evidence supports a finding that 
the Claimant temporarily aggravated a pre-existing bilateral foot condition on October 8, 
2014, but reached her baseline condition on April 5, 2015 when she returned to her 
regular duties as a flight attendant.  While it is certainly possible that the Claimant’s job 
duties might exacerbate her pre-existing bilateral foot condition in the future, I find that 
the Claimant’s actual return to regular duty work as a flight attendant on April 5, 2015 
supports a finding that she reached her baseline condition by that date. 

 
31. A decision regarding the Claimant’s back condition is a little more challenging 
since the Employer/Insurer never even authorized an evaluation. I find that the 
Employer/Insurer was put on notice that the Claimant was alleging back problems 
related to the October 8, 2014 on-the-job injury by at least October 16, 2014 when the 



  
 

Claimant saw Dr. Estaris and specifically reported back pain that she attributed to the 
October 8, 2014 incident. I note that it does not appear as though Dr. Estaris examined 
the Claimant’s back at that visit and did not issue any opinion regarding causation. Even 
if he had opined that the Claimant’s low back condition was not causally related to the 
October 8, 2014 on-the-job injury, that is just an opinion and did not relieve the 
Employer/Insurer of its obligation to file the proper Board forms as required by O.C.G.A. 
§ 34-9-221(d). Nevertheless, upon careful review and consideration of the medical 
evidence, I find that the preponderance of the competent and credible evidence 
supports a finding that the Claimant did not aggravate her pre-existing low back 
condition in an accident arising out of and in the course of employment on October 8, 
2014. That said, even if the Claimant aggravated her pre-existing low back condition on 
October 8, 2014, it was a temporary aggravation for which she reached baseline on April 
5, 2015 when she exhibited the ability to perform her regular duties as a flight attendant. 

 
II. Assessed Attorney’s Fees 

 
32. The Employer/Insurer argues that it is entitled to assessed attorney’s fees 
because the Claimant filed a hearing request seeking indemnity benefits when those 
benefits were not due. I disagree. I do not find it unreasonable for a claimant to file a 
hearing request seeking indemnity benefits and to later request that the hearing be 
taken off the calendar, not to be rescheduled. Here, the Claimant initially withdrew her 
hearing request on February 17, 2015. She raised the issue again on April 1, 2015 -- 
after the Employer/Insurer’s February 20, 2015 hearing request seeking assessed 
attorney’s fees. She then withdrew the April 1, 2015 request for TTD benefits as an 
issue at the February 4, 2016 hearing because she did not discover until the day before 
the hearing that any difference in pay between flight attendant hours and transitional 
duty was minimal. (T104-106). Even the Employer admitted that a flight attendant 
working in-flight hours would be able to make more money than someone working 
transitional duty would. (T140). I find the Claimant’s initial belief that she might have 
earned less performing transitional duty reasonable, I find her withdrawal of that issue 
on February 17, 2015 reasonable, I find her subsequent renewal of that issue on April 1, 
2015 reasonable in light of the Employer/Insurer’s February 20, 2015 hearing request 
and, under the circumstances of this claim, I find withdrawal of the issue on the date of 
the hearing reasonable. 

 
33. I find nothing unreasonable about the Claimant’s request for medical treatment 
on November 22, 2014 or April 1, 2015.  By the time the Claimant withdrew her 
November 22, 2014 hearing request, while it is true that two different U.S. Health Works 
providers deemed her bilateral foot condition non-work related, it is also true that two 
providers at U.S. Health Works had opined that her bilateral foot condition was causally 
related to the October 8, 2014 incident. The conflicting medical opinions from the same 
facility would certainly warrant a hearing request. Furthermore, on February 19, 2015 a 
U.S. Health Works doctor referred the Claimant to Dr. James Beskin -- a foot specialist -
- and assigned light duty restrictions. It is unclear whether the provider believed the 
referral or restrictions was related to the October 8, 2014 incident, so a hearing request 
after that and after the Employer/Insurer’s March 4, 2015 controvert was, in my opinion, 
reasonable. That said, even if, the panel providers had deemed the Claimant’s bilateral 
foot condition non-work related as alleged by the Employer/Insurer that would simply be 
an opinion and if the Claimant disagreed, the court would make the decision. 

 
34. Additionally, while I may be missing the point, I do not agree that “purporting 
permanency” as part of the Claimant’s 2013 Illinois injury and claim (or the Claimant 
asserting that she is permanently disabled in Illinois) at the same time the Claimant is 
seeking disability benefits in Georgia for an aggravation of the same body parts from a 
separate and distinct injury warrants an assessment of attorney’s fees. I am not familiar 



  
 

with Illinois law, so do not know how “permanency”  or “permanently disabled” is defined 
there, but based on the context of the questions asked by counsel for the 
Employer/Insurer, those terms seem similar to permanent partial disability in Georgia 
and I would not find it odd for a claimant injured in Georgia to seek permanent partial 
disability benefits after an on-the-job injury while also seeking similar benefits in another 
state with concurrent jurisdiction or in another state for a totally separate subsequent 
injury in which he or she alleges to have sustained an aggravation. (T97-99). 
 
35. The Claimant did not do anything in this case to force or compel the 
Employer/Insurer to request a hearing on the issue of assessed attorney’s fees. The 
Claimant did not do anything in this case to force or compel the Employer/Insurer to 
perform discovery. The Claimant did not do anything in this case to force or compel the 
Employer/Insurer to incur litigation expenses. The only thing the Claimant forced or 
compelled the Employer/Insurer to do was retain counsel when she requested a hearing 
on November 22, 2014. Counsel for the Employer/Insurer was well aware that the 
Claimant had withdrawn her November 22, 2014 hearing request and taken the hearing 
off the calendar, not to be rescheduled, when he filed his hearing request on February 
20, 2015. Of course, once the Claimant withdrew her hearing request, discovery was not 
appropriate and it is certainly arguable that the ability to perform discovery played a role 
in the Employer/Insurer’s decision to request a hearing after the Claimant withdrew her 
hearing request and took the hearing off the calendar. Nevertheless, I find that any 
discovery and associated litigation costs were a result of the Employer/Insurer’s 
insistence on prosecuting a claim for assessed attorney’s fees.  That was certainly a 
choice the Employer/Insurer was allowed to make, but it made that choice to its own 
detriment. I find that there was nothing at all unreasonable about the Claimant’s actions 
in this case prior to the Employer/Insurer’s February 20, 2015 hearing request or after. 
Even though the Claimant renewed her request for benefits on April 1, 2015, I find that 
the parties were compelled to attend a hearing on February 4, 2016 because of the 
Employer/Insurer’s February 20, 2015 hearing request seeking assessed attorney’s 
fees, not because of any issue the Claimant may have raised after the 
Employer/Insurer filed its hearing request. 

 
36. Defense counsel also asserts that the Employer/Insurer’s request for assessed 
fees is based on the fact that the Claimant’s subsequent request for indemnity benefits 
was not withdrawn until the date of the hearing. While it is true that Claimant’s counsel 
withdrew the April 1, 2015 request for indemnity benefits at the February 4, 2016 
hearing, I find nothing unreasonable about it. First, the Claimant testified that she did not 
receive requested wage records from the Employer until the day before the hearing and 
after she realized there was not much of a difference between her regular pay and 
transitional duty pay, she withdrew her request for income benefits. (T106). I am not 
swayed by an argument that the Claimant had access to pay stubs or deposit 
information and could have figured out whether there was a discrepancy on her own. 
The Employer/Insurer had an obligation to provide the wage records if those were 
requested in discovery. Further, after careful review of the chronology of this case, it is 
clear to me that the main reason for the February 4, 2016 hearing was the 
Employer/Insurer’s February 20, 2015 hearing request on the issue of assessed 
attorney’s fees. The Claimant had withdrawn her request for indemnity benefits and 
medical treatment on February 17, 2015 and re-filed a hearing request on April 1, 2015 -
- a little more than a month after the Employer/Insurer filed its hearing request. To argue 
that the Employer/Insurer’s February 20, 2015 hearing request (or the resulting hearing 
on February 4, 2016) was a result of the Claimant’s April 1, 2015 hearing request 
completely ignores the timeline of events and is, in my opinion, a misrepresentation of 
what really happened here. It is clear to me from the Employer/Insurer’s actions in this 
case that it was going to insist on a hearing regarding assessed attorney’s fees whether 
or not the Claimant renewed her request for indemnity benefits and medical treatment 



  
 

and regardless of when any issue pending from the April 1, 2015 hearing request was 
withdrawn. None of defense’s arguments and nothing in the record has convinced me 
otherwise. 

 
37. While I find the Employer/Insurer’s defense of the medical issue was reasonable, 
I find that most of its other actions were not. First, while there is medical evidence in the 
record to support the Employer/Insurer’s decision to controvert the bilateral foot injury, 
the controvert was extremely untimely and the Employer/Insurer failed to provide any 
explanation for its late filing.  Second, the Employer/Insurer failed to controvert treatment 
for the Claimant’s alleged low back injury. Notwithstanding the stipulation that the 
Employer/Insurer had timely and proper notice of the bilateral foot and low back injuries 
and the October 20, 2014 notice of claim indicating that the Claimant was seeking 
medical treatment for her back, the medical evidence shows that the Claimant 
complained of low back pain by at least the second visit to U.S. Health Works on 
October 16, 2014 and attributed the problems to the October 8, 2014 on-the-job injury 
and other evidence shows that Claimant’s counsel advised the adjuster that the 
Claimant wanted to see Dr. Kelley, a panel doctor, for evaluation of low back pain on 
November 18, 2014. (T113-117; CH-27). The record clearly shows that the 
Employer/Insurer had notice of an alleged back injury that the Claimant was attributing 
to the October 8, 2014 incident within 30 days of the accident, and the Employer/Insurer 
was not relieved of its obligation to either provide medical treatment or controvert 
medical treatment just because the Claimant did not write low back pain on the incident 
report or the Employer/Insurer did not believe  the Claimant had injured or aggravated 
her back on October 8, 2014. No reasonable excuse was given for the 
Employer/Insurer’s failure to comply with its statutory obligation to file a timely controvert 
regarding the Claimant’s alleged low back injury. 

 
38. Third, I find that there was no reasonable basis for the Employer/Insurer’s 
February 20, 2015 hearing request. I find there is no basis to award assessed attorney’s 
fees simply because an injured worker requests a hearing after possibly aggravating a 
pre-existing condition at work, and certainly not when that injured worker withdraws the 
hearing request before the Employer/Insurer files its hearing request seeking assessed 
fees. I am not swayed by a contention that the request for assessed attorney’s fees for 
unreasonable prosecution was related to the Claimant’s April 1, 2015 hearing request. 
How could it be when the hearing request seeking assessed fees was filed on February 
20, 2015 -- almost a month and a half before the Claimant re-filed her hearing request? 
Accordingly, Claimant’s counsel request for assessed attorney’s fees for unreasonable 
defense is granted. 

 
39. Claimant’s counsel stated in her place that she spent over 100 hours on this 
case at a fee of $250.00 per hour. (T188). Counsel for the Employer/Insurer did not ask any 
questions about the amount of time spent on the issue raised in his hearing request versus the 
amount of time spent on the issues the Claimant raised in hers. Nevertheless, I will not award 
assessed fees or litigation expenses for the time the Claimant spent on her own issues. I 
recognize that Claimant’s counsel believed she had to raise some issues or possibly waive the 
right to do so later, but I disagree with her contention that she “was forced into filing her hearing 
request and her discovery. . . ” because the Employer/Insurer filed a hearing request.  She cited 
and no case law, statutory law or legal principle for her contention. That said, maybe Claimant’s 
counsel believed a future case for medical treatment would be barred by the doctrine of res 
judicata, but I disagree. Instead, I believe that Claimant’s counsel could have simply chosen to 
defend the Employer/Insurer’s request for assessed fees for unreasonable prosecution and 
reserved on any issues related to indemnity benefits or medical treatment. Nevertheless, since a 
portion of the 100 hours spent in this case has to be related to the Claimant’s April 1, 2015 
hearing request, her attorney cannot recover fees for that time unless she was able to prove that 
the Employer/Insurer’s defense was unreasonable, which she did not.  Accordingly, I find 50 
hours attributable to defending the Employer/Insurer’s February 20, 2015 hearing request at 



  
 

$250.00 per hour is a reasonable fee in this case. 
 
40. Claimant’s request for litigation expenses is denied. The Claimant’s deposition 
was not taken until November 2015, at which time, both attorneys had filed hearing 
requests. While I recognize that there was a conference call regarding issues related to 
the Claimant’s deposition in the summer of 2015, by that time, the Claimant had re-filed 
her hearing request.  While the Claimant feels she was forced to file a hearing request, 
again, I disagree. As noted above, if she had truly abandoned her claim for indemnity 
benefits and medical treatment, she could have simply defended the issues pled by the 
Employer/Insurer. 

 
AWARD 

 
WHEREFORE, based upon the above findings of fact and conclusions of law, I find the 
Claimant failed to prove, by a preponderance of the competent and credible evidence, 
that she sustained a disabling aggravation of a pre-existing low back condition on 
October 8, 2014. I further find that the Claimant proved, by a preponderance of the 
competent and credible evidence, that she sustained a disabling aggravation of a pre-
existing bilateral foot condition arising out of and in the course of employment on 
October 8, 2014. Her request for medical treatment is denied, however, because the 
preponderance of the competent and credible evidence further shows that she reached 
her baseline or pre-aggravation condition on April 5, 2015 when she returned to work 
without restrictions. 

 
I find the Employer/Insurer requesting a hearing on February 20, 2015 seeking 
attorney’s fees for unreasonable prosecution because the Claimant requested a hearing 
on November 22, 2014 seeking indemnity benefits and medical treatment when the 
Employer/Insurer did not believe those benefits were due OR because the Claimant 
pursued an aggravation claim in Georgia while a separate claim for a different accident 
date was pending in Illinois, was unreasonable. I further find that the Employer/Insurer 
failed to comply with provisions of O.C.G.A. § 34-9-221 without reasonable grounds. 
Consequently, the Employer/Insurer shall pay Claimant’s counsel $12,500.00 in 
assessed attorney’s fee. 

 
The Claimant’s request for litigation expenses is denied and the Employer/Insurer’s 
request for assessed attorney’s fees and litigation expenses is denied. 

 
 
IT IS SO ORDERED, this the 31st day of March, 2016. 

 
 

STATE BOARD OF WORKERS’ COMPENSATION 
 
 

This order has been electronically signed and 
approved. 

 
 

Andrea R. Mitchell /s/ 
ADMINISTRATIVE LAW 
JUDGE 
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This appeal by the Employer/Insurer is before the Appellate Division for review of an award 
by Judge Mitchell, dated March 31, 2016. No cross-appeal was filed in this case. This 
appeal was argued orally before the Appellate Division on June 15, 2016. 

 
As a preliminary matter, the Appellate Division acknowledges receipt of a June 28, 2016, 
letter brief from counsel for the Employer/Insurer and a June 29, 2016, reply letter brief 
from counsel for the Employee. Board Rule 103(b)(2) provides specific directions and 
deadlines for filing briefs and further provides that “[b]riefs not filed in conformity with this 
rule will not be accepted except by permission of the Board.” Permission to file  the June 
28 and June 29, 2016, briefs was neither sought nor granted prior to their being filed, and 
those letter briefs are not accepted by the Appellate Division and have not been 
considered. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
After a review of the record as a whole, we find the administrative law judge was, in this 
case, in the best position to determine the credibility and weight of the evidence in the 
record. See Johnson v. Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 
(1998); Metro Interiors, Inc. v. Cox, 218 Ga. App. 396, 461 S.E.2d 570 (1995); Coats & 
Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 S.E.2d 415 (1983). Consequently, as to 
the enumerations of error and arguments presented by the Employer/Insurer, we find no 
error with the administrative law judge’s award. 

 
Counsel for the Employee expressed concern at oral argument regarding service of 
documents filed by the Employer/Insurer. The Board’s file shows that the Employer/Insurer 
filed Hearing Briefs on March 11 and 17, 2016, and Appellant Briefs on April 25 and June 
14, 2016. Of these four briefs filed by the Employer/Insurer, the Appellate Division takes 
judicial notice of the fact that none included a certificate of service. Coosa Baking Co. v. 
Thomas, 165 Ga. App. 313, 299 S.E.2d 145 (1983). The June 14, 2016, brief, like the June 
18, 2016, letter from the Employer/Insurer’s counsel, was not filed in conformity with Board 
Rule 103(b)(2) regarding timeliness. 

 
Board Rule 60(f), addresses documents submitted to the Board electronically or via 
facsimile and provides, “The certificate of service, showing concurrent service upon the 
opposing party electronically or by facsimile transmission shall be a part of any electronic 
or facsimile transmission.” (Emphasis added). Board Rules 60(j) and 102.1(h) (the latter of 
which deals with the practice of law before the Board) both provide, “Service upon a party 
or attorney of any form, document, or other correspondence shall be by electronic mail. 
Whenever electronic mail is not available, service shall be by U.S. Mail.” (Emphasis added). 

http://www.sbwc.georgia.gov/


  
 
 
The Employer/Insurer, through its counsel, has failed to comply with Board Rules regarding 
the inclusion of a certificate of service with at least four filings and appears to have failed to 
comply with Board Rules requiring service by electronic mail. Such failures to comply, if 
found to be willful, would warrant an assessment of a civil penalty of not less than $100.00 
nor more than $1,000.00 per violation. (O.C.G.A. § 34-9-18(a)). Given the repeated 
violation, we find that these four violations were willful and hereby assess a civil penalty in 
the amount of $100.00 for each of the four violations for a total of $400.00.  Payment in the 
amount of $400.00 shall be made to the State Board of Workers’ Compensation as follows: 

 
State Board of Workers’ Compensation Attn: Rosa Jones 
270 Peachtree St., N.E. 
Atlanta, GA 30303 
Reference: Claim Number 2014-031862 

 
 
The findings of the administrative law judge in this matter are hereby accepted by the 
Appellate Division as such findings are supported by a preponderance of competent and 
credible evidence contained within the record on review. See O.C.G.A. §34-9-103 (a). The 
Appellate Division adopts the conclusions of law of the administrative law judge as such 
reflect an appropriate application of the Act to the findings of fact. 

 
AWARD 

 
Based upon the foregoing, the Appellate Division adopts the award of Judge Mitchell, dated 
March 31, 2016, as its award. 

 
IT IS SO ORDERED, this the 22nd day of July, 2016. 

 
Concurring: Presiding Judge Frank R. McKay, Judge Elizabeth D. Gobeil. 

 
/ltc 

 
STATE BOARD OF WORKERS' COMPENSATION 

 
 

This order is electronically signed and approved. 
Harrill L. Dawkins /s._______________________  
Judge 
Appellate Division 
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