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STATEMENT OF THE CASE 
 
 
Employee is seeking two (2) hours per day, seven days per week, be reimbursed to his 
care-giver wife at the rate of a registered nurse. He is also seeking assessed attorney’s 
fees for unreasonable defense in accordance with O.C.G.A. § 34-9-108 (b) (1). 

 
The employer/insurer contests both requests due to the fact that although the 
employee’s wife is a certified registered nurse, she has never been licensed in that 
capacity in the State of Georgia. There is no dispute that the employee is in need of at 
least two (2) hours of nursing care per day, seven days per week. 

 
The parties stipulated the employer was subject to the Act on the date of injury; 
jurisdiction is proper and venue is proper in Habersham County, Georgia. There was 
notice of accident with employment on the date of accident. There was injury and 
disability as result of the work accident. The employee bears the burden of proof in this 
case. 

 
Based upon the stipulations of the parties, consideration of all the admissible evidence, 
and having observed the witness at the trial of the case, I find as fact and conclude as 
matters of law the following: 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 

1. 
 
The employer/insurer admits they will have to pay for a registered nurse to go to Clayton, 
Georgia seven days per week for two (2) hours per day if the employee’s spouse is not 
utilized. 

 
2. 

 
It was clear from the hearing testimony that the employee’s wife has been performing the 
duties of a registered nurse in caring for her husband for several years at the non-

http://www.sbwc.georgia.gov/


 
 

credentialed family member rate of $10.62 per hour as suggested by the Fee Schedule. 
 

3. 
 
The employee’s spouse testified she had an Associate Degree in Applied Science in 
Nursing and received her RN degree in Alabama in 1979. She graduated first in her 
nursing class and was licensed to practice as a Registered Nurse in Florida. She credibly 
testified she has had many years of experience as an RN which is discussed in detail in 
the transcript. She said her Florida License is on inactive or retirement status today. I 
find the employee’s spouse is qualified to perform nursing tasks based upon her lengthy 
nursing experience and former licensure in the State of Florida. (T-8-16) 

4. 
 
The employee’s spouse also testified in regard to the duties she performs in treating her 
husband on a daily basis. These duties include a bowel program, changing foley 
catheters, starting IVs, giving injections, and wound care. She testified these are duties 
which are supposed to be performed by an RN. (T-19) 

 
5. 

 
The Freedman Group reviewed the employee’s spouse’s daily tasks and determined 
she spends two (2) hours and fifty (50) minutes out of each day performing nursing tasks 
and the remainder of her time is spent performing attendant care tasks which amount to 
eight (8) hours daily for a total of ten (10) hours and fifty (50) minutes. (C-1, pp. 4, 5) 

 
6. 

 
Dr. Brock Bowman, the ATP, in a questionnaire dated November 2, 2016 agreed with 
the Freedman Groups’ assessment that the employee’s wife was performing nursing 
care tasks and further agreed the employee’s current prescription for the employee’s 
attendant care includes at least eight (8) hours of Attendant Care and two (2) hours of 
Nursing Care. (C-2) 

 
7. 

 
The employee testified that due to the intimacy involved performing his bowel program 
he would prefer that his wife continue this program rather than have strangers come into 
his home to do this service. (T-48) 

 
8. 

 
The employer/insurer offered no exhibits or other evidence to counter the findings of the 
Freedman Group or Dr. Bowman. Therefore I find that as of at least November 2, 
2016, the employee has been prescribed two (2) hours of nursing care per day, seven 
(7) days per week. There was no evidence to indicate the employer/insurer ever followed 



 
 

the prescription of the ATP, but instead continued to have the employee’s spouse 
perform the nursing tasks at the attendant care rate. 

 
9. 

 
Page one (1) of the State Board of Workers’ Compensation Fee Schedule states, “any 
procedure or service and fee listed in this book may be used to designate the services 
rendered by any qualified health care provider. Such services, however, must be 
performed within the scope of his/her licensed practice.” This statement would appear 
to require licensed medical providers. 

 
10. 

 
In Chatham County Dep't of Family & Children Serv. v. Williams, 221 Ga. App. 366 opined 
that as a result of a work-related injury, the claimant required 16 hour a day attendant 
care. The administrative law judge issued an award requiring the employer to pay for 16 
hours of family- provided attendant care per day. The award was adopted by the board 
and affirmed by the trial court. On appeal, the court affirmed. The court rejected the 
employer's argument that the board's most recent fee schedule, which provided for only 
12 hours of family-provided attendant care per day, precluded an award of 16 hours of 
care even though the claimant's injury preceded the effective date of the fee schedule. 
According to the court, while new rules affecting the scope of care were applicable in 
ongoing workers' compensation cases, the fee schedule at issue was not a rule, but 
merely a guideline establishing what was presumptively reasonable. Ga. Code Ann. § 
34-9-205 authorized the board to issue a fee schedule of charges that would be 
"presumed reasonable," but it also gave the board the discretion to approve other charges 
as reasonable. Thus, the court determined that the fee schedule was a guideline rather 
than a rule. The court affirmed the order that required the employer to pay for 16 hours 
of care per day. I find the same rationale applies in this case. Although the fee schedule 
suggests that licensed professionals provide medical care, I find that this is not a rule but 
a suggestion since this case’s scenario would not have been contemplated and is 
factually unique. I find that the Board is authorized to make changes to the fee schedule 
guidelines. 

 
11. 

 
Having determined that the Board’s fee schedule is a guideline only, I find that I have 
the discretion to revise the suggested criteria as set forth in the guideline. As such, I am 
determining that the employee’s spouse’s education, background, and experience as a 
registered nurse gives her a unique skillset which has been utilized for years by the 
employer/insurer at a non-medical care rate. I find the employee’s spouse to be a 
“qualified health care provider” as contemplated by the fee schedule. The ATP agrees 
that she is providing nursing care for her husband and has not suggested that she be 
replaced by a licensed professional. I also find that licensure in this case is not a 
necessary requirement since the patient is her own spouse and not a member of the 
general public. However, I do find the lack of licensure does diminish the fair 



 
 

compensation rate as contemplated by the Board guidelines. Consequently, in my 
discretion, I find that the reasonable compensation rate in this case would be the LPN 
suggested rate of $38.15 per hour on weekdays and $44.02 on weekends. However, 
the fee schedule also provides that if the specialized care is for less than four (4) hours 
per day, the allowed rate per visit is $108.25 per visit for an LPN. Therefore the 
employee’s spouse is entitled to $108.25 per day, seven days per week in fair 
compensation for the two (2) hours she is performing skilled nursing tasks as prescribed 
by the ATP. I further find that she has been entitled to this increased amount since 
November 2, 2016. 

 
12. 

 
The employee has requested assessed attorney’s fees for unreasonable defense of this 
claim. I do not find the employer/insurer to have been unreasonable as to the issue of 
compensation amounts. However, I do find the employer/insurer were obligated to 
provide the employee with nursing care since November 2, 2016 and failed to take any 
action in response to the ATP’s prescription of said care by hiring a registered nurse to 
provide said treatment. Consequently, I award the employee $2,000.00 in assessed 
fees for this omission by the employer/insurer. 

 
 
 

AWARD 
 

1. 
 
The employee’s request for an adjustment of the fee he is receiving for attendant care 
performed by his spouse is GRANTED in the amount of $108.25 per day, seven (7) 
days per week. The employer/insurer may deduct two (2) hours per day, seven (7) days 
per week from his spouses non-skilled home attendant care. 

 
2. 

 
The employee’s request for assessed attorney’s fees is GRANTED in the amount of 
$2000.00 for the employer/insurer’s failure to provide attendant nursing care as 
prescribed by the ATP on November 2, 2016. 

 
 
 
IT IS SO ORDERED, this the 25th day of August, 2017. 
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This appeal by the Employer/Insurer is before the Appellate Division for review of an 
award by Judge Massey, dated August 25, 2017. No cross-appeal was filed in this case. 
This appeal was heard by the Appellate Division on October 26, 2017. After a review of 
the record as a whole, as well as the arguments presented, the Appellate Division now 
adopts the findings of fact, conclusions of law and award of Judge Massey. 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 

After a review of the record as a whole, we find the administrative law judge was, in this 
case, in the best position to determine the credibility and weight of the evidence in the 
record.      See Johnson v. Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 
(1998); Metro Interiors, Inc. v. Cox, 218 Ga. App. 396, 461 S.E.2d 570 (1995); Coats   & 
Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 S.E.2d 415 (1983). Consequently, as 
to the enumerations of error and arguments presented by the Employer/Insurer, we find 
no error with the administrative law judge’s award. 

 
The administrative law judge in this case found the Employer/Insurer to have been 
unreasonable, in part, in failing to hire a “registered nurse” to provide the employee with 
nursing care pursuant to the authorized treating physician’s November 2, 2016 
prescription. Whether unreasonable grounds exist for the imposition of assessed attorney 
fees is a question of fact to be determined by the Board. See Printpack, Inc. v. Crocker, 
260 Ga. App. 67, 579 S.E.2d 225 (2003); Mt. Vernon Mills, Inc. v. Gunn, 197 Ga. App. 
109, 397 S.E.2d 603(1990). After a review of the preponderance of evidence in the 
record, we find the authorized treating physician’s prescription does not specifically 
indicate that the nursing tasks be performed by a “registered nurse”. However, we find 
this reference by the administrative law judge to be harmless error, as we find the 
Employer/Insurer in this case failed to provide the employee with daily nurse care, in order 
to administer those daily nursing care tasks prescribed by the authorized treating 
physician. Consequently, we find no error in the administrative law judge’s award of 
assessed fees. 

 
Therefore, the findings of the administrative law judge in this matter are hereby accepted 

http://www.sbwc.georgia.gov/


 
 

by the Appellate Division as such findings are supported by a preponderance of 
competent and credible evidence contained within the record in review. See O.C.G.A 
§34-9-103 (a). The Appellate Division adopts the conclusions of law of the administrative 
law judge as such reflect an appropriate application of the Act to the findings of fact. 

 
AWARD 

 

Based upon the foregoing, the Appellate Division adopts the award of Judge Massey, 
dated August 25, 2017, as its award. 

 

IT IS SO ORDERED, this the 13th day of November, 2017. 

Concurring: Judge Elizabeth D. Gobeil and Judge Benjamin J. Vinson. 

 
STATE BOARD OF WORKERS' COMPENSATION 

This award is electronically signed and approved 

Frank R. McKay 
 

Presiding Judge 
Appellate Division 

 
 
/gj 
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AMENDED AWARD 
 

The Appellate Division has discovered an apparent error in its award dated November 
13, 2017 in the above referenced claim. 

 
The Appellate Division corrects and amends its findings and fact and conclusions of law 
section to read as follows: 

 
After a review of the record as a whole, we find the administrative law judge was, in this 
case, in the best position to determine the credibility and weight of the evidence in the 
record.      See Johnson v. Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 
(1998); Metro Interiors, Inc. v. Cox, 218 Ga. App. 396, 461 S.E.2d 570 (1995); Coats   & 
Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 S.E.2d 415 (1983). Consequently, as 
to the enumerations of error and arguments presented by the Employer/Insurer, we find 
no error with the administrative law judge’s award. 

 
The administrative law judge found the Employer/Insurer to have been unreasonable, in 
part, in failing to hire a “registered nurse” to provide the employee with nursing care 
pursuant to the authorized treating physician’s November 2, 2016 prescription. Whether 
unreasonable grounds exist for the imposition of assessed attorney fees is a question 
of fact to be determined by the Board. See Printpack, Inc. v. Crocker, 260 Ga. App. 67, 
579 S.E.2d 225 (2003); Mt. Vernon Mills, Inc. v. Gunn, 197 Ga. App. 109, 397 S.E.2d 
603(1990). As a preliminary matter, we note the authorized treating physician’s 
prescription does not specifically indicate that the nursing tasks be performed by a 
“registered nurse” as stated by the administrative law judge. However, we find this 
reference to be harmless error. In this case, it is undisputed that the authorized treating 
physician prescribed daily nursing care, whether through a registered nurse or other 
qualified individual. We agree the compensation rate for the services provided by the 
Employee’s wife is reasonably contested. What we find unreasonable in this case, 
however, is the Employer/Insurer’s failure either to provide a nurse or to appropriately 
reimburse the Employee’s wife for her nursing services. Accordingly and after a review 
of the preponderance of competent and credible evidence in the record, we find the 
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administrative law judge did not err in assessing attorney fees. 
 
Therefore, the findings of the administrative law judge in this matter are hereby accepted 
by the Appellate Division as such findings are supported by a preponderance of 
competent and credible evidence contained within the record in review. See O.C.G.A 
§34-9-103 (a). The Appellate Division adopts the conclusions of law of the administrative 
law judge as such reflect an appropriate application of the Act to the findings of fact. 

 
All other portions of our award dated, May 25, 2010 are adopted in its entirety. 

 

AWARD 
 

Based upon the foregoing, the Appellate Division adopts the award of Judge Massey, 
dated August 25, 2017, as its award. 

 
IT IS SO ORDERED, this the 13th day of November, 2017. 

Concurring: Judge Elizabeth D. Gobeil and Judge Benjamin J. Vinson. 

 
STATE BOARD OF WORKERS' COMPENSATION 

This award is electronically signed and approved 

Frank R. McKay 
 

Presiding Judge 
Appellate Division 

 
 
/gj 
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