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In the Matter of ANONYMOUS,
a minor.

2000137.

Court of Civil Appeals of Alabama.

Nov. 9, 2000.

Unemancipated minor filed petition
for waiver of parental consent for abortion.
The trial court summarily denied petition,
and minor appealed. The Court of Civil
Appeals held that minor demonstrated
that she was sufficiently mature and in-
formed to warrant waiver of parental con-
sent for abortion.

Ordered accordingly.

Thompson, J., dissented.

1. Abortion and Birth Control O.5

Petition for waiver of parental consent
for abortion may be denied only if the
court specifically finds both that the minor
is immature and not well enough informed
to make the abortion decision on her own,
and that performance of the abortion
would not be in her best interests.  Code
1975, § 26–21–4.

2. Abortion and Birth Control O.5

Unemancipated minor demonstrated
that she was sufficiently mature and in-
formed to warrant waiver of parental con-
sent for abortion, where minor acted
promptly in seeking waiver, sought advice
from counseling service that opposed abor-
tion, obtained information on abortion
from internet, discussed pregnancy with
older sister and adults at school, and testi-
fied about medical procedures and risks
associated with abortion.  Code 1975,
§ 26–21–4.

3. Abortion and Birth Control O.5
A minor’s voluntary decision to seek

judicial waiver of parental consent for an
abortion and to specifically request advice
of appointed legal counsel may, of itself,
indicate maturity.  Code 1975, § 26–21–4.

PER CURIAM.

An unemancipated minor appeals from
the denial of her petition for a waiver of
parental consent for an abortion.  The mi-
nor filed her petition pursuant to § 26–21–
4, Ala.Code 1975.  Following a hearing,
the trial court summarily denied the mi-
nor’s petition.  We reverse and remand.

The record reveals the following facts:
The petitioner is 17 years old and is ap-
proximately 8 weeks into her pregnancy.
She is in the 11th grade and is in the
honors program at her high school.  She
works part-time to provide for her own
needs, but she does not work during the
week, in order to study.  After graduation,
she plans to attend college.

The petitioner lives with her parents and
several siblings.  Her older sister is mar-
ried and lives in her own home.  At the
hearing, the petitioner testified that her
father drinks to excess and becomes vio-
lent.  Recently, she said, he slapped her
and told her to ‘‘get out of the house,’’
after she had asked him to turn down the
volume of the television because she was
trying to do her homework.  She stated
that she cannot imagine what he would do
if she told him she was pregnant.  She
stated that her father had told her that if
she ever came home pregnant he would
kill her.  She also stated that she did not
believe he meant this literally, but that she
believed he would whip her.  She testified
that her mother was also violent and had
beaten her older sister until she bled.  She
testified that she believed her parents
would whip her and then kick her out of
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the house if she told them she was preg-
nant.

The petitioner first became aware that
she might be pregnant about two weeks
before the trial court’s hearing.  She stat-
ed that she had told the school nurse she
might be pregnant and that the nurse told
her to go to an office of the county health
department to get a pregnancy test.  She
testified that she discussed her pregnancy
with her school principal, who allowed her
to miss school to seek outside advice about
the pregnancy and to attend the trial
court’s hearing.

The petitioner testified that she dis-
cussed her pregnancy with counselors
from the Save–A–Life organization, and
that the counselors told her about abor-
tion, adoption, and rearing the child
herself.  She stated that the counselors
described three types of abortion proce-
dures.  She then went on to explain in
detail to the court her understanding of
those procedures.  She stated that she
understood there could be adverse con-
sequences from having an abortion, in-
cluding postabortion bleeding, infections,
sterility, and depression.  She also testi-
fied that she had gotten information on
abortion from the Internet;  documents
from the Internet websites were admit-
ted into evidence.

The petitioner stated that she discussed
her pregnancy with her older sister and
that the sister was concerned that their
mother would refuse to have anything
more to do with the petitioner if she
learned of the pregnancy.  The petitioner
also stated that her sister was concerned
that their father’s health would worsen if
the petitioner told him about the pregnan-
cy, and she said that the sister told her she
needed to consider how she would be able
to care for the child if she decided to rear
it.  Her sister also told her she would be

there ‘‘for her’’ no matter what she decid-
ed.

The petitioner testified that she had met
her boyfriend, also a teenager, about one
year ago and that she had had sexual
relations with him twice.  She said she
told him she thought she might be preg-
nant and that he told her he was moving
out of town, regardless of the pregnancy.

[1] In 1987, the Legislature enacted
§ 26–21–4, regarding waiver of parental
consent.  The Alabama Supreme Court in
Ex parte Anonymous, 595 So.2d 497, 498
(Ala.1992), held that under § 26–21–4 ‘‘the
petition for waiver of parental consent may
be denied only if the court specifically
finds both [ (1) that] the minor is immature
and not well enough informed to make the
abortion decision on her own, and (2) that
performance of the abortion would not be
in her best interests.’’

[2] The issue whether the petitioner
has demonstrated that she was sufficiently
mature and informed to warrant a waiver
of parental consent is dispositive in this
case.

The trial judge signed a predrawn form
entitled ‘‘DENIAL OF WAIVER OF
CONSENT ORDER,’’ which states that
‘‘the minor is not mature and well in-
formed enough to make the abortion deci-
sion and the performance of the abortion is
not in the best interest of the minor.’’  The
court made no specific findings of fact.  By
§ 26–21–4(g), the Legislature requires the
court hearing a waiver-of-consent case to
‘‘issue written and specific factual findings
and legal conclusions supporting its deci-
sion.’’  See also Ex parte Anonymous, 595
So.2d 499 (Ala.1992) (supreme court re-
versed the juvenile court’s denial of a peti-
tion for waiver of consent where juvenile
court had failed to make specific finding;
there being nothing in the record but posi-
tive evidence indicating the minor was ma-
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ture and well informed, the supreme court
granted the waiver).

[3] The petitioner acted promptly in
seeking a waiver.  Her voluntary decision
to seek a judicial waiver and to specifically
request the advice of appointed legal coun-
sel ‘‘may, of itself, indicate maturity.’’  Id.
at 499.  She sought advice from Save A
Life, a counseling service that is opposed
to abortion;  this fact further demonstrates
maturity.  She also demonstrated maturity
by obtaining further information on abor-
tion from the Internet.  She testified that
she had discussed her pregnancy with her
older sister and that the sister would sup-
port her no matter what her decision was.
She has also discussed her pregnancy with
adults at her school.  She testified about
the medical procedures and the risks asso-
ciated with an abortion;  this fact indicates
she is well informed and mature.  In re
Anonymous, 770 So.2d 1107 (Ala.Civ.App.
2000);  Ex parte Anonymous, 618 So.2d
722 (Ala.1993).

The judgment denying the waiver is re-
versed and the case is remanded.  Because
of the importance of time, the trial court is
directed to enter a judgment granting the
waiver, not later than 4:00 p.m., November
9, 2000.  If the trial court does not enter a
judgment granting the waiver by that
time, then effective at 4:01 p.m. on that
date a judgment granting the statutory
waiver is rendered by this court.  See
§ 12–22–70, Ala.Code 1975.

REVERSED AND REMANDED
WITH INSTRUCTIONS OR RE-
VERSED AND JUDGMENT REN-
DERED.

ROBERTSON, P.J., and YATES,
MONROE, and CRAWLEY, JJ., concur.

THOMPSON, J., dissents.
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Larry S. SMITH and Jackie J. Smith

v.

TAYLOR BUILT CONSTRUCTION
COMPANY and Ballard Realty

Company, Inc.

2991082.

Court of Civil Appeals of Alabama.

Nov. 17, 2000.

Home purchasers brought action al-
leging fraud, suppression of material facts,
negligence, wantonness, breach of con-
tract, and breach of express and implied
warranties against builder and real estate
agency, for failing to disclose that property
had percolation problem, and for improper
installation of septic system. The Mont-
gomery Circuit Court, No. CV-97-2024,
Tracy S. McCooey, J., entered summary
judgment for defendants, and purchasers
appealed. Upon transfer from the Supreme
Court, the Court of Civil Appeals, Monroe,
J., held that: (1) real estate agency did not
engage in fraud or misrepresentation, and
(2) factual issues remained on claims
against builder for fraud and for breach of
contract and warranty.

Affirmed in part; reversed and re-
manded in part.

Thompson, J., concurred in the result.

1. Brokers O102

Real estate agent did not engage in
fraud or suppress material facts when she
told home purchasers that septic system
did not have percolation problems, where
agent was merely acting as conduit to re-
lay information from builder to purchasers
and was not aware of problems.




