Refusing to hear the ‘Refuseniks’:
A cautionary tale for our times, from Israel/Palestine

Rupert Read

Rawlsian liberalism, the dominant contemporary form of liberalism (which is in
turn the dominant political philosophy of our time, the reigning—presumed—
paradigm in the discipline), beingll central l yll constitutedl byl
conceptions of the good, is (allegedly) tolerant of religions, and of other

‘“comprehensivel doctrines’ , Il providedlthatl suc
political power or to enact political ends in their own names. One of the key ways,
however, I i nll whichl Rawlxd)bsYlEdeligibie ddd morddityl t her eby
makes its—not infrequently desirable—impact on the political sphere severely
puni shable,lislthroughl Rawl s’ s lonshidntiousent i al Il s

objection'll(private,lnotllsupposedltolinfluenc
(public, political). This distinction, especially in roughly its Rawlsian form, has
been enormously influential, including in courts of law.

The claims and suggestions in the previous paragraph would take an entire
paper to expand upon—and to support.?’ My aim in the present paper is far more
circumscribed. It is to endeavour to apply the suggestions just made so as to able
to examine one powerful real-life case-study o f I t hell i mpact Il Rawl s’ sl phi
had upon the law and upon politics, so far as these matters are concerned (and @
thereby to test the suggestions in a concrete case). The case-study is the
surprisingly little-known (outside Israel) significantimp act Il of | Rawl s’ sl doct
thellconscientiouslobjectionllvs. llcivilldisobert
tol Refuse’ I movementlinllsrael/Palestine. |l That
objecting specifically to orders to take part in the Israeli military occupation of
Palestine.

The case-study is pretty accessible: virtually every quotation I shall give is
from one recent special issue of the Israel Law Review, * Ref us al s¥IThioll ser ve’ .
special issue conveniently collects together the key Israeli Supreme Court
judgement against the Refuseniks with a series of learned commentaries upon this
judgement, including commentaries by some of the parties to the case. Crucially,
two academics (Avi Sagi and Ron Shapira)—who submitted to the Court a brief
arguing against the Refuseniks, and who are cited in the Supreme Court
judgement itself by the President in his ruling (p.6)—play a key role in the
arguments of this issue of the journal. Crucially so, because their arguments are

®seel @ynll Rawl s’ s lpresarvelgenuigell(fleealom of) religion: confessions of an
unreasonable religionist' I ( f or t hcomi ng) , I f or I s $ee hldb shappep3oof t | andll exp
my Philosophy for Life. For the basic Rawls’ discussion/distinction, see the writings of mine just
referred to, or p.363ff. of A Theory of Justice (Oxford: OUP, 1971).

21 Unless specified, all page references alone, and citations of authors alone, in the remainder of

this paper, are to this special 2002 issue of the Israel Law Review, 36(3).
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basedl wholl yll ugmscientiolaobjécsoh svlh. civil disobedience
distinction.??

In this paper I will concisely present the key philosophical issues involved
in the debate, and argue that Rawlsian liberalism does indeed undermine the
tenabilitylloflthel cdndcinanttihoautslllithResflluiselna lk t
regrettablelfinding-shklulblyellstady efphdmapieylit hi sl ' ¢
practice, and that its ramifications are profound and widespread.

Thel wayl inll whichlthel I ntr oduesthéissuel t ol * Re
under discussion in this paper is quite striking, in this connection. The editors say:

The complexity of this issue results from the distinctive nature of
[refusals to serve in the Israeli army in the Occupied Territories]. On
the one hand, these are acts that are motivated by a deep conviction

thatllcertainlimilitarylactivitieslarelwro
On the other hand, they are also aimed at bringing about a change in
the policies of the government (so-cal | edll , ci vi‘l)l.di sobedi

(Medina & Weisburd, 2002, p.vii)

What is precisely not allowed in the Rawlsian schema is for something to be

intended to be both of these things at once (at least by more than mere

‘“coincidence’ . )l I Andlitlhislthiisekplolteebyent I of I

Sagi & Shapira, in order to make their argument, an argument that appeared to

impress the Supreme Court. Quoting now from the Supreme Court judgement

itselfl (p.6):1 ,Respondentll suppl ementedl h{'@s

Professors Avi Sagi and Ron Shapira which, he claims, support his position—that

the freedom of conscience and the right to object, as far as they stand, apply

neither to the petitioners nor to the arguments upon which they base their

request. "I I nll uphol cilncg llati hre Il R ehsepl oShudpernetme I Co u |

15)Ilthatl,itlbecomeslidifficultlitoldistingui

objection in good faith and one who, in actuality, objects to the policy of the

governmentll orllt hel Knessei not diffitylll t@a eesshere t i on |l i

Rawl s’ slldoctrine, lasll praadShapitaecdllt ollt hell Cour t |
In other words, then, what there is no room for under the very-influential

Rawlsian schema is conscientious objection that is civil disobedience; or, perhaps

more accurately still, where there is no clear conceptual space, so far as the

practitioners of the thought or action in question are concerned, for even making the

2 And, lestitbell t houghtll thatlthel moralsloflthislstoryl ‘o
again. Much the same kinds of concerns are present in the contemporary USA and UK. For
instance, Hansard (http://www.theyworkforyou.com/debates/?id=2006-05-22b.1204.9) records
that the British House of Commons debated the laws concerning desertion from the armed
forces on 22 May 2006. It overwhelmingly rejected arguments put by a few Labour left-wingers
and Scots Nationalists that the maximum penalty for desertion should be reduced from life-
imprisonment to some lesser amount. Among the arguments explicitly used by those
Conservative and Labour MPs arguing against the proposed reduction was that no quarter
shoul dll bell gi venll toll thosel whol ' seating fromitiveeimgdl consci e
forces in the face of the specifics of the war on (occupation of) Iraq. The case of Flight-
Lieutenant Kendall-Smith—recently court-martialled for his refusal to serve in Iraqg—was
explicitly mentioned several times. In effect he now faces the possibility (through indefinite
prolongation of his detention, if he continues to refuse to serve) of life imprisonment, similar to
the Refuseniks in Israel who in face the very same possibility. (For further detail of his case, see
theaptlytitled l ar t i c | e, I , Re fRedPdppar gnhghzind, Areggust2@06)., I i n |l
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distinction. Such a view, such a stance, such a motivated refusal to distinguish, is, I
will submit, precisely the sort of view (stance, refusal) that would be, or is, taken
bylthosel whol havel all seriousllevellofl commitm
(e.g. a religion which is not purely a private affair; nor a politically or ethically
‘ en g a g =tdality er pbrality) which is actually worth holding to. A way of
seeing the world or a way of living which, not merely wanting egocentrically to
keep its hands clean, cares about others, has compassion, in such a way that it
might find (say) the Occupation wrong, but not all army service; or, to give a
hypothetical example for comparison, which might find war an evil, but force in

defencelofll®* MotherllEarth' Il (orll* Gaia’)lsometinm
Forllthel Rawl sianllliberal,llone’ stedteompr ehen
enterllintollone’ sl politicalldoctrineslandllact

allows conscientious objection only to the extent that the objector is aiming to
salve his own conscience; not to the extent that he is aiming to express any

collect i vel “political’ l convictionlorll i ®deedl hav
The Refuseniks in Israel are mostly Zionists, Judaists; many of them believe that their
religion allows for| indeed, mandates| defence of Israel; but noto f I * Er et z Il Yi srael’

not of Palestinian lands. Ironically, the more reasonable their views, the less
tenable/acceptable those views appear, from the standpoint of the Rawlsian criterion of
acceptable conscientious objection. To be an acceptable conscientious objector, for
Rawls, one has to have a blanket—extreme, un-nuanced, un-selective—pacificistic
or anti-militaristic view; and furthermore, one has to have no real chance of
leading enough others to have a similar view so as to damage the operational

efficiency of the army.?*

The bizarre and deeply-ironic consequence of this is writ large at one point ®
inlBarakl Medina'sllpaper, llasllatliseverallotherl
serve’ ;Ithel problemlwithlthel Refuseni ks’ llcas
said to be that they are too mainstream, that they fail t o defy the constitutive
principlesof I t hell currentll Il sraelillsociety "l (p.92),I
privilegesl accordedl toll “"permanentll minoritie:

conscientious objectors, the 1 1 1 UUT OPOUwOUT T OwlUOwi YT wUxwUi 1 D
become (e.g.) Judaist extremists/fundamentalists! An odd prescription, for a society

wishing to save, help or better itself... Medina admits the point, through the way

he frames the conclusionll hell hi msel fll dr aws I[Soewhotmll t hi sl
paradoxically, it is the political illegitimacy of the underlying reasons of these acts

of refusals [viz. theologically-motivated refusals to enter the Israeli army on the

part of Ultra-Orthodox Jews] that make them protected acts of conscientious
objection' |l (enperdaisn aslllaaddddselldler e, Il cruci all ylland
form of theser ef usal sl fitsll thel celebratedll definitioc
of feredl Byl Rawl s.

B Rawls, 1971, I p. 369: I, *C+onscientiousllrefusalllislnotllanlact

2 Compare p.190 of Sagi & Shapira’ sll paperll (2002a), Il whereltheyl mak
objectors are absolutely not allowed to want to win. This is a rigorous—some would say an
extreme—yprivatisation of conscience: of morality, religion, etc., inasmuch as these are allowed to
have no bearing on matters political.

% Underlining added.

58 http:/fwww.practical-philosophy.org.uk



@

Book Reviews

Thus the Israeli Supreme Court followed a precisely Rawlsian line, in
confirmingl thel illegality, Il inll itsl view,I o
conscientiousll objection®, Il all categoryl itl de
reason that Rawls in effect proposed.

I shall now establish this case more firmly, by quoting and discussing the

argumentsl madel i nll ' Re f&bbkapita £002a;R002) in their , | by II S
brief to the Court and afterward, and by others.

The case is fairly easily made.?® Take the following remark, at the very
openinglloflthell substancel of(2008s,gailel simpiyl Shapi r
Civil Disobedience and Conscientious Objection: , Fol | owi ngll Rawl s’ sl f oo

philosophical literature commonly distinguishes between civil disobedience and
conscient i ousll objection"ll (p.182). 1 Theylgollonlto
Rawls is indeed the person to follow on the issue:

Conscientious objection is an act which aims to safeguard the

conscience of a person. Michael Walzer and John Rawls are divided

on the nature of conscientious considerations. Walzer is of the

opinion that , t hell veryll wordll “conscience’ll impli
knowledge, and it is probably fair to argue not only that the
individual sl understandingll ofll godll orll tt
acquired within a group but also that his obligation to either is at the

same time an obligation to the group and to its members... thus

conscience can also be described as a form of moral knowledge that

we share not with god, but with other men—our fellow citizens ...

(ibid.). @

Rawls—and probably most writers on this subject—reject this approach. They
believe that an act of conscientious objection is one motivated by personal factors,
which generally cannot be justified on universal grounds. In this paper, following

Sagi & Shapira (ibid., pp.183-5), this thesis wi | | I b e lptivate comsdehtious
objection’ .

| I woul dllventureltollsuggestlthatlthel, pro
refers to liberals, and principally to broadly Rawl si anll | i berals.|
“communitarian’ll alt er nniidus obfedion @ravdesnsgnte o f I c on

possibility of a constitutively shared sense of conscience; his line of thinking

would naturally lead to the possibility of groups working together to see their

deeply-hel dll beliefsll putl intoll praghby @merasf Rawl s’
rigorously privatises conscience. (Thus, Sagi & Shapi r a’' sl t egrivatengll phr
conscientiouslobjection®.)

% And that is, even leaving on one side the many other places that others besides Sagi and
Shapiralrelylonll Rawl s’ sllithinkinglltolframeltheldisc

Medina'sll (2002) lwritinglinl®Refusal sldpeailssme ve' I, I f
sumsllupll Medi na’ sllpaperllinlitheljournallaslfollows:|I
currentl policylisllactuallyl b-aséedi podla’llidojteéeatiomos,|l
claimed by members of a permanent minority based on views that are practically excluded
fromlthelpoliticalldiscourse,llandl, political " ®lobje:
(in the Rawlsian sense), and that the policy of legitimising only the former type of refusals is
ustifiptililh@pheillipaperlitself, Il Medina’' sl makingl ofl

i
fullylandlexplicitlyltolRawls’'slworkIl(p.79,1In.26,I
n.89, & n.92).
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On this view, conscientious objection should b el * mer el yshdildnor al ; I i 1
have no public effects. This is an individualised—liberal—v i si onll of I * mor al i ty
conscientious objector is allowed to be responsible for his own actions. Only. The
idea that we have wider responsibilities—to peace, to survival, to love, etc.—is
anathema. Il (Forllthel®privat ellenedwsthheeowh i ousll ob]j
consciencel (, Her el I lI-sftoarnldmylslellcfa n)lidioslinaonllloat chceerp
for the liberal. What is unacceptable—what does not fit the categories that the
liberal forces upon the situation—is someone whose conscience requires that they
take an action that is constitutively collective, or constitutively aimed at other
consciences, too.

Rawls provides an apologia for those legal codes that are institutionally
biased toward liberalism—a ndll t hus, I “i ronically’ ailist owar dll st
anything but a fully-privatised freedom of conscience. Unsurprisingly, the
Rawlsian contribution to the debate, then, is intellectually to back up an
exceedingly sharp conceptual distinction between conscientious objection and
civil disobedience, a distinction that enforces a privatised individualised morality,
religion and self-conception.

The upshot of our brief examination of this jurisprudential debate—this
fascinating and disturbing for-instance of philosophy in action—is as follows: the
cultural cachéll of I i beralism’ sl sharpll publicl vs. Iy
founded nowadays upon the notion of state neutrality between conceptions of the
good, and refracted in particular through the lens of Rawls’ &ivil disobedience vs.
conscientious objection distinction, has in effect made the position of the (of
coursel mostlyl Zionist, I dfusdhisiinsldraplinip&gbler a g e Il t 0*#5
Rawl s'"sllstancel hasll beenllenormousl yllinfluent ¥
political Right (whichnowll occupi eslthellentirel® mdainstrean
including the former governing Party, Kadima, and most of the Labour Party) has
argued successfully against any judicial viability in the stance of the refuseniks.

This is the political reality of howl Rawl s’ sl prohibitionll onl r
‘“comprehensivel doctrine’ lthedsvaelirbgptemd Courtb| i cll f ac

haslruledlagainstll®selective’llconscientiouslo
Occupation of Palestine), or conscientious objection that is also civil disobedience
.l'leaningllheavily,linleffect,lonllRawls’'sldi

In a world in which we do not think of ourselves as isolated individuals,
conscientious objection and civil disobedience are naturally one, rather than two.28
Inll suchll all world, I "civill disobedience’ll comes
conviction; Il andl * consci e nfargiag stherartyjlvéngt i on’ I c a
(recall the Walzer quote, earlier in this paper), politically literate, etc.. But the
world that liberalism has made in its own image is not such a world. It is, rather, a
world modelled for instance around the figures of ideal contractors, autonomous
and only self-regarding. It is a world that splits public from private, political from
religious, and so on. It is a world not unlike the world that neo-liberal economies
and polities are ever increasingly generating for us — and that, appears to be
crashing down in crisis. (It would perhaps be as well to ponder on the

27 That backed the re-occupation of Gaza, and the massive assault on Lebanon, in summer 2006.

BContrastllp.88loflMedina’sl(againllproblematicallyltit
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contribution made to this vast financial crisis by the extreme individualism which

fatally underlies it.)

And so, the empirical conclusion one must draw from my case study is
highlyldisturbing.lltlisllthatl Rawls’sl argun
not-unpredictable influence onll preventingll thel * Couragel to
from getting a fair hearing in Israel. For those of us who believe (as virtually every
countryllinllthelU. N.lIlbelieves,Iforllinstance)
indefensible violation of internati onal 'l aw, Il andl whol believelt!

heroes, this result is deeply distressing—andll deepl yllreveal ing. Il Raw
a sharp conceptual divide between conscientious objection and civil disobedience,

a doctrine thoroughly grounded in the liberal private vs. public distinction—and
preservinglthel “sanctity’ l oflthel politicall
avowedl yllreligious, Il spirit u-ahasbihsedtlepilch compr e
against the very idea of a conscientious objection that is through-and-through civil

di sobedience, lorll wherelthel twol arell soll “int:
thingsl herell atll all , Il butl onl ydcontengpordryRawl s’ s
politicalllliber al ifanessdcsnyepttiabspattedolr darhehwaith g h t

the consequence that more and more space has to be found in Israeli prisons for
somellof il srael’”sllmostllconscienti omslfwandll i nd

abiding citizens.
Let it not be thought that I am asserting that those who break the law of a
nation for reasons often intertwined with their religion, morals, politics and
obligations under international law, should automatically be exempt from legal
sanctions. Conscientious civil disobedients objecting to an immoral or
internationally-illegal instruction have often accepted the right of the state to @
punish them. But I do object to the treatment of such people simply as criminals
posinglal dangerlitollthel bodyl politic, Il crimi:]
allegedly threatens their whole society such that it is deemed legitimate to lock
them up indefinitely. This is the threat now facing the Refuseniks: that as soon as
they reach the end of one jail term, they will be instantly called up again and
instantly sent to prison again, should they refuse to serve.” This, it seems to me, is
quitel heinouslyl wrong. Il Andll itlhl isll thel | og
philosophy. That ought to tell us something about the latter.
The practices of Israel in the Occupied Territories (and to some extent on its
own territory), practices such as separate roads for Jews and Arabs, look more and
more similar to those of apartheid South Africa, and are clearly worse than those
practiced by the state(s) in the pre-Civil-Rights-movement American South. The
non-violent resistance of a Gandhi, a King,** a Mandela—civil disobedience that

2 And note n.3, above: the same situation threatens British soldiers who refuse to serve in Iraq
etc., despite again this being widely adjudged to be an internationally-illegal war of aggression
and unjust occupation.

3 Compare and contrast SagiandShapi ra’ slltrul ygp2le8)peolat eWwiedh § bRa wll ¢’
similarly desperate efforts in his Political Liberalism—to present Gandhi and King etc. as
practitioners of civil disobedience, without conscience being meaningfully involved in their

actions. Il Surelyl itlhisll obviousl that, Il asll Davidl Eno
conscientious objection and civil disobedience re f ut ed’ , I plm&t3 fohe: df the . .

interesting cases fall neatly on one side of the distinction. Clearly, Gandhi was out to change
publicllpolicy, Il butlldidn’”tlhelengagelinlconscienti
help noting themselves (inn . 52, l onll p. 212) I tshtggrdha meanetd adled toan ll t er ml
truth* * I (underl iningladded). Il Adheringlltol thel truth,I
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was conscientious objection, utterly motivated by and manifested in moral,

spiritual and religious teachings—is rendered impossibly difficult, by the excuses

that Rawlsian liberalism provides the Israeli state with for the delegitimisation of

the most important radical internal opposition that it has faced, in recent years.
Thellcourageous, llconscientiousl ‘refuseni ks’ |l ar
courtesy of the Israeli Supreme Court, courtesy of John Rawls and his Israeli

jurisprudential followers.

Thel darkll rol el playedl byll Rawl s’sll argument s
repressionl ofllitsl own I-nwtivhtédzefontrbyth ® tefuise n sci ent i
conscientiously to undertake immoral and internationally-illegal actions
themselves and (thereby) to struggle against that immorality and illegality reveals
an unpleasant truth about the political philosophy of liberalism. Namely, that it
provides a systematic excuse for some of the very most oppressive and illiberal
governancelthatllthellall egedl ‘1l iheral ldemocrac

And it is of course this that gives my topic its peculiar piquancy and
relevancy in this journal, in the context of philosophy in practice. The Israeli state,
asllnotablylinllitsljurisprudents,llclaimslltole
and the political practice of democracy. I do not dispute that claim: rather, I draw
outll thell di scomfortingl natur e lnothekt woads:t ual | y Il e x
claim that the practice of the Israeli state in refusing to hear the refuseniks throws
a strong searchlight on the true nature of the political philosophy of liberalism of
JohnRawlsetal. . 'l srael sl behavi our lified byRawdslart he ll r e f u s
philosophy: Il soll muchlthel worselforllthatlphilo
leads, among other things, to a kind of tyranny.

one... Anyone looking with eyes not already closed can see that at the very least, the boundaries
between civil disobedience and conscientious objection are systemically blurred, in most of
what are historically the most powerful cases of either/both. But just this is what Rawlsians

don’ tllwi shlitollall ow, Ilrefuseltolsee.
31 Consider the conclusions of this | paper , Iinlllightlforllinstancelofll I sr
recentwar-y ear lof 12006: lle. g. litsllsavagel ‘' co-bctupiedt i vel puni s

territory of Gaza, which featured the kidnapping of large portions of the democratically-elected
government of Palestine, the use of Palestinian civilians as human shields, and internationally-
illegal attacks upon the power supply and other necessities for the civilian populace in Gaza;
andlitsllmassivelyl di spr opor ttackoon Bebaadh,‘whichlhdselsot i vell puni s
featured the apparently-deliberate targeting of a U.N. observation post, likely use of
internationally-banned weapons (such as white phosphorus and cluster bombs in civilian
areas), again internationally-illegal attacks upon the power supply and other necessities for the
civilianl popul ation, Il andll majorll unilaterall ceasefire
actions, some of them clearly war-criminal, makes the topos of the present paper all the more
pressing. (For justi f i cati onll of I t-chreillna dhjad ¢ t,illvede'llwfacr I exampl el H

Watch’ sl report, Il , I srael/ Lebanon: Il Endllindiscriminatel
amountlitollwarllcrimes®' . Il Seellal sollonllthelsamél wdbsitel
claims to be acting in accord with its obligations under international humanitarian law in its

attacksll inll Lebanonll arell di smi ssedl asll , fantasy" ', Il and|l

bombingll specificallyll isl |l abell eidpapersil @adiculavigr I cr i me " .
pertinent in that one serving Israeli soldier and hundreds of reservists attempted to be relieved

of the assigned task of serving in Lebanon in the summer of 2006 on conscientious grounds.)

(Seellal soll Amnest yl |mn30¢uneP@6 repon, anl récentlevemsim Isrdelaand

thel Occupiedl Territories, llinllwhichlagainllsrael’ sld
crime. )l ll Soldierslknowlthat, lIsincel 1945, 1,1 1lwaslonly
were to carry out war criminal acts. If Israel continues to deliberately fail to understand its

soldiers who refuse to serve when serving would mean carrying out war criminal acts, then it

comes astonishingly close to risking the harsh but just judgement famously imposed upon the

entire leadership of a certain other nation at the Nuremberg Tribunals.
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By contrast, the philosophical position of the conscientious civil
disobedients, i.e. of the refuseniks themselves, tends toward a very different
philosophy-in-practice. The refuseniks who interest me the most are those who
appeal to international law, or to the moral law, to give the lie to the law that tells
them that only a blanket religious prohibition on them engaging in soldiery will let
them out of the army. These refuseniks appeal to religion and to politics and to ethics
in order to say: any philosophy that refuses the category that I have called
conscientious civil disobedience, i.e. that refuses to allow for the merging of
religion, ethics and politics into a comprehensive whole, is a philosophy that must
be interrogated and resisted.

The lived reality of the lives of human beings whose minds and selves have
not been deformed by the dichotomies that liberal political philosophy imposes on
ourlllivesl (e.g. Il betweenlpubliclandlprivate,
itself provides a powerful argument against that philosophy. Thus my claim, in
the end, is that what the refuseniks rightly refuse is a philosophy < Rawl si anl
‘“liberal’lphilosophy. IlAnd, limplicitly,ltheyl
philosophy, that they themselves practice. They practice an engaged spirituality, or
philosophy: engaged with the world, not remote from it and sequestered from it,
as liberalism wants religion or spirituality or philosophy to be.

And this I believe offers hope for us in a century which will require many
acts of conscientious civil disobedience if our species is not in war or in ecocide to
destroyit sl ownll homellandllitsllownllci®%ilizationlbyl
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