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DANIEL E. LUNGREN, Attorney General
of the State of California

HANNAH WISS HIRSCH (Staie Bar No. 56276)
Deputy Attorney General

50 Fremont Street, Suite 300

Il San Francisco, Callforma 94105-2239

Telephone:  (415) 356-6375
Facsimile:  (415) 356-6370

Attorneys for Complainant

BEFORE THE BOARD OF DENTAL EXAMINERS
DEPARTMENT OF CONSUMER APFAIRS

N1

STATE OF. CAL]FORNIA
In The Matter Of The Accusation No. AGN 199%4-72
Against:
MICHAEL MARCUS, D.D.S. STIPULATION IN

125 North Jackson Avenue, Suite 205 SETTLEMENT AND DECISION

San Jose, California 95116
Centificate No. 31037

Respondent.

: .

Georgetta Coleman, Executive Officer of the Board of Dental Examiners,

Department of Consumer Affairs of the State of California, by and through her attorney,

Daniel E. Lungren, Attorey General of the State of California, by Hannah Wiss Hirsch,
Deputy Attorney Géneral, and Michael Martcus, D'.l.).S. (hereinafter “respondent"), by and
through his attorney Timothy D. Murphy of the Law Offices of James Jay Seltzer, hereby
stipulate as follows:

1. Respondent was duly served with a éo';;y of the Accusation, Statement
to Respondent, Request fox ﬁiscoyery, Form Notice of Defense and copies of Government
Code Sections 11507.5, 11507.6 apd 11507.7 as required by sections 11503 and 11505, and

respondent timely filed a Notice of Defense.
2. Respondent has received and read the Accusation which is presently on

file as Case No. AGN 1994-72 before the Board and is attached hereto as Exhibit A.
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Respondent understands the nature of the charges alleged in the above-entitled Accusation
and that said charges and allegations would constitute cause for imposing discipline upon
respondent’s license to practice heretofore issued by the Board. |

3. Respondent is aware of edch of hxs rights, including the nght toa
hearing on the chdrges and allegatlons, the right to confront and cross-examine witnesses
who would testify agamst respondent, the right to presem evidence in his favor and call
witmesses on his behalf, or to testify himself, his nght to contest the charges and allegations,
aod any other rights which may be aocofded—:to respondent -pursuant to the California -
Administrative ﬁowdm Act (Gov. Code § 11500 et seq.), his right to reconsidoration,
review by the superior court ond to appeal to any other court. Respondent understands that
in signing this stipulation rather than contesting the Accusation, e is enabling the Board of
Deptal Examiners of the State of California to issue the foilowing order from this stipulation
without further process.

' 4. Respondent freely and voluntarily waives each and every one of the-

rights set forth hereinabove.

5. Admissions made by respondent berein are for purposes of this

proceeding only and any other disciplinary proceedings by the Board and shall have no force

and effect in any. other caée or proceedings. Fu_rthermore‘, in the event this settlement is not
adopted-by the Board, the stipulation made herein shall be ioadm.issiblo in any proceeding
involving the parties to it. | - ) '

6. For purposes of this action only, sespondent neither admits nor denies
the allegations m Accusation No. AGN 1994-72. Respondent admits that the Board of
Dental Exémincrs has jurisdiction to impose the following disciplinary order pursuant to
Business and Professions Code section 1670.

ORDER .
IT IS HEREBY ORDERED that Certificate No. 31037 issued to Michael

Marcus, D.D.S., is revoked. However, said revocation is stayed and respondent is placed
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on probation for a period of five (5) years on the following terms and conditions:

1. Respondent shall comply with all conditions of probation and obey
federal, state and local laws and all rules and regulations governing the practice of dentistry
in California. | . ‘

2. Respondent shall subgit quartecly declarations under penalty of perjury
on forms‘ provided by the Board, stating whether there has been cpmpliance with all the
conditions of probation.

"3. .. Respondent shall comply with the Board’s probation surveillance
program. | |

4. Respondent shall appear in person for interviews with a Board
Tepresentative upon request at various intervals and with reasonable notice.

5. Respondent shall inform the Board in writing within 15 days of any
chanbe of place of practice or place of residence.

6. . Inthe event respondent should leave California to res1de or practice
outside the State, réspondent must provide written certification to the Board of the dates of
departure and retum Periods of residence or practice outside. of California will not apply to
the reduction of the probatlonary period. In the event respondent would cease to actively
practice dentistry in California, respondent must provide writien nouﬁcanon of that fact to

the Board. The period when the respondent is not practicing will not apply to the reduction

of the probanonary period.

7. Commencing from the- effectlve date of this dec1sxon, or on December
15, 1996, whichever date is later, respondent shall be suspended from the practice of
dentistry for a period 30 days. Rcspondent shall not mislead patients regarding the reasons
for suspension from. practicing dentistry. During the suspension respondent shall not practice
dentistry directly or indirectly, including the supcfvision of dental auxiliaries, nor shall
respondent receive or have set aside for future receipt, any new monies derived from the

practicé of dentistry as defined by the provisions of Business and Professions Code section




10
11

12

13

14

15
16
17
18
19
20

21

22

23

24

25

26

27

DENTAL BOARD OF CA Dec 23 2008 10:56am P005/011

1625, which includes managing or conducting as manager, proprietor, conductor, lessor, of
otherwise, a place where dental operations are performed.

If respondent operates bis or her own office as a solo practice or as a one
person professiobal corporation, said ofﬁce is to be closed except for administrative puxposes
(making future appomtmems when suspensxon is over, opening ' mail, referdng patients,
accepting payments on accounts, and general office administration); and respondent shall not
Jease the dental office por make any monetary gain from the practice earned during the
period of time that the office is cloted. 0 oo |

8.  .Respondent shall not treat female patients without the presence of
another party. Within 30 days from the effectlve date of this decision, respondent shall
submit to the Board, for prior approval, a plan to implement this restriction. Respondent
<hall submit proof satisfactory to the Board of compliance with this term of probation.
Respondent understands that he may be required to have a member of his staff acknowledge
and sign an acknowledgment of this condition.

9.  Respondent agrees to pay the Board’s actual and reasomable cosis of

investigation and enforcement of this matier in the amouot of $3,831.00. Said amount shall

be paid within the first three years of probation in 2 payment plan approved by the Board.
Probation shall not terminate until full payment has been made. Respondent’s license shall
not be rencwed until the cost recovery bas been paid in full or 'te‘spondent is otherwise in
compliance with a payment plan approve by the Board. . S

10.  Within 60 days of the effective date of .this decision, respondent shall
undergo a psychological ‘evaluation by a licensed psychologist and/or psychiatrist appointed
by the Board. Such evaluator shall furnish a written report to the Board or its designee
regarding respondent’s ]udgment and ability to independently and safely practice dentistry
and such other information as the Board may- requxre. The cost of such evaluation shall be
borne by respondent Respondent shall execute a Release of Information form authorizing

the evalnator to release all information to the Board. Respondem shall comply with the
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recommendations of the evaluator. This evaluation shall be treated as confidential by the
Board and is not subject to discovery, except by respondent. |

11.  Within 60 days of a determination that psychotherapy is required,
respondent sha)l submit a proposed therépist.and plan of tﬁgrapy to be approved by the

‘Board. The cost of therapy shall be borne by respondent. The plan of therapy shall include -

the nature of the tréatment and its 'propo‘séd du'ration.. | The psychotherapist shall agree to
submit quarterly rcports to the Board regérding the progress and participation of respondent.
The treatment program shall not be termivated exccpt,uﬁoﬁ. the}}_ggtsi approval after
submission of the results of the program by the psychotherapist:- : T

. It respondent viclates the terms of this probation in any respect, the
Board, after giving respondent notice and the opportunity fo be heard, may set aside the stay
order and impose the revocation of the respondent’s liécnse. If, during the period of
probation, an accusation and/or a petition to revoke probation has been filed against
respondent’s license or the Attorney General’s Office has heen requested to prepare an
accusation and/or a petition to revoke probation against respondent’s license, the probation
period shall automatically be eXtended and shall not eXizire uptil the accusation and/or the-
petition to revoke probation bas been acted upon by the Board. Upon successful éompletion
of probation, tespondent’s license will be fully restored. |
I | |
/
1/
/1
/
/"
i
1/
/I
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o 1 13, This stipulation shall be subject to the acceptance of the Board of
2 || Dental Examiners. If the Board fails to accept this stipulation, it shall be of po force or

3 || effect for either party, and the-matter will be regularly set for hearing.

4
5 | Dated: DANIEL E. LUNGREN, Attorney General
. of the State of Cahforma

6

7

8 N . -_'\‘.---. -

. ' HANNAH WISS HIRSCH

9 : Deputy Attorney General |
10 | _ Attorneys for Complainant
11
12 | | S o

13 o . -
T 1| o -7 - '
. Daed: 7206 Lend ./ w
15 : i L TIM D. HY
Law Offices of James Jay Se S
16 | -
Attorneys for Respondent

17
18
19
20 I hereby cemfy that I have read this Stxpulanon and agreement in its ‘entirety,

21 | that I fully understood the Iegal significance and consequence thereof, and agree to, sa1d
22 || Stipulation and Waiver and in witness thereof I affix my signature.

23 |

: ' Q..

. e/ el ol
25 | Dated _o_/ﬁrﬁé_ MICHAEL MARCUS, D.D.S.
i , Respondent

27
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DECISION AND ORDER

The above stipulation has been adopted and shall become, the Decision of the

Board of Dental Examiners of the State of California effective _9 December 1996

YT 1S SO ORDERED this _7th *_day of November ___, 1996.

. ) 4:5/ D>
Bb'%éﬁ/_%l: DENTAL NERS-
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DANIEL E. LUNGREN, Attorney General
of the State of California

HANNAH WISS HIRSCH
Deputy Attorney General

50 Fremont Street, Suite 300,

San Francisco, California . 94105-2239

Telephone 415) .356-6375"

Facsimile: 415 356-6370

Attorneys for Complamam

BEFORE THE BOARD OF DENTAL EXAMINERS
DEPARTMENT OF CONSUMER. AFFAIRS -
. STATE OF CAIIFORNIA

In The Matter Of The Accusation No. AGN 1994-72
Against:
MICHAEL MARCUS, D.D.S. ACCUSATION
125 North Jackson Avenue, Suite 205
- Sam Jose, California 95116 7Y
Cemﬁcate No. 31037 }5/’ Le 1<
" Respondent.

Complainant, Georgetta Coleman, charges and alleges as follows:
L She is the Executive Officer of the Board of Dental Examiners,
Department of Consumer Affairs, State of California, (hereinafter “the Board") and
makes aud files this Accusation solely in her official capacity. - |
2. Respondent Michael Marcns (hereinafter "Respondent") was 1ssued |
certificate number 31037 by the Board in 1983. Said certificate is active and will expire
on March 31, 1996. No formal disciplinary action has been taken against this license.
RELEVANT STATUTES AND REGULATIONS '
3. Section, 1670 of the Business and Professions Code provides, in

pertment part, that any licentiate may have his license revoked, suspended, or be

reprimanded or be placed on probation by the Board for unprofessmnal conduct in h1s

t

or. her profession.
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4. Section 726 of the Business and Professions Code provides that the
commission of amy act of sexual abuse, misconduct, or relations with 2 patient, client or
customer which is substanually related to the qualifications, functions, or duties of the
occupation for Whlch a lzcense was issued constitutes unprofessional tonduct.

: Sccuon 1680(e) of the Business and Professions Code provides that
the COmmlssmn of any acts of gross Jmmorahty substantially. related to the practice of

dcnnstxy constn:utes unprofessxonal conduct.

2 6.  Section 125.3 of the Business and Professions Code prowdes,
pertinent part, that the Administrative Law Judge bearing 2 disciplinary case may direct.
a licentiate found to have committed a violation 0.1' violations of a Licensing Act to pay
a sum not 1o exceed the reasonable costs of the investigation and enforcement of the
case. |

FIRST CAUSE FOR DISCIPLINARY ACTION

7. Respondeht is vsubjeét td,discip]iixéry action pursuant to Business -
and Professions Code sections 1670, 1680(e) and 726 for unprofessional conduct in that
Respondent did the following:

Cmn or about December 1992 Respondent undertook to care for and treat

patient SP& as a patient in bis pediatric dental practice. In the course of said

‘ireatment, on or about December 1993 or January 1994, when S.F. was eceiving dental ).

treatment in Respondent’s office, Resﬁondent rubbed and fondled S.P.’s right breast .
through her clothing two (2) times while .Respondent’s dental assistant was out the

treatment room.

SECOND CAUSE FOR DISCIPLINARY ACTION

&. Respondent is subject t0 disciplinary action pursuant to, Business

and Professions Code sections 1670, 1689(e) and 726 for unprofessional conduct in that

1. The patients, names will be released 0 Respondent upon fequest in discovery. Ipdtials are
arilized herein 1o protect the patients, Privacy.
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ReSpondeﬁt did the followihg:

On or about December 1992 Respondent undertook to care for and treat
patient T.N. in his dental pracuce On or about January 13, 1993 or January 16, 1993,
in caring for and trcanng sa1d patient for a root canal, Respondent rubbed and fondied
T.N/s nght breast through her clothing while his dental assistant was out of the
treatment. room.

THIRD CAUSE FOR DISCIPLINARY ACTION

9.  Respondent is subject to disciplinary action pursuant to Business

and Professions Code sections 1670, 1680(e) and 726 for unprofessional conduct in that
|| Respondent did the following:

On or about Japuary 14, 1993 Respondent undertook to care for and
treat patient C.V. for a wisdom tooth extraction. In the course of said procedure,

Respondent rubbed and fondled said patient’s right breast two (2) times through her

clothing while his dental assistant was out of the treatment room.

WHEREFORE, complainant prays that the Board hold a hearing on the
matters alleged herein and following said hearing issue a decision revoking or
suspending Dentist Certificate No. 31037, issued to I\'ﬁchael Ma.rcus, D.D.S., ordering
Michael Mareus to pay the Board its costs and charges for mvestloanon and
enforcement of this-case according to proof at the hearing. and taking such other and

further action as may be deemed appropriate.

DATED: & n Do
TE ‘LA ecutive Officer
Board of Dental Examiners .
State of California
Complainant

03559110SFISAD0O264






