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massive civilian casualties. Specific constitutional constraints, such as the Fifth Amendment’s
Self-Incrimination Clause, which provides that “[n)o person . . . shall be compelled in any
criminal case to be a witness against himself” (emphasis zdded), apply when the government
acts to further its general interest in lew enforcement and refiect explicit fundamental limitations
on how the govemment may further that interest. Indeed, most-of the Court's police
interrogation cases sppear to bs tooted in the policies behind the Self-Incrimination Clauss and
concern for the feirness and integrity of the trial process. In Rochin, for example, the Court was
concerned with the use of évidence obtained by coercion to bring ebout & criminal conviction.
See, e.g., 342 U.S. at 173 ("Due process of law, 25 2 historic and generative principle, precludes
defining, and thereby confining, these standards of conduct more precisely than to say that
convictions cannot be brought about by methods that offend 'z sense of justice.™) (cltation
omitted); id. (refusing to hold that “in order to convict 2 man the police cannot extract by force =
what is in his mind but can extract what is in-his stomach™).Sez alss Jackson v. Denno, 378
U.S. 388, 377 (1964) (characterizing the interest at stake in police interrogetion cases as the
“right to be free of & conviction besed upon & coerced confession™); Lyons v. Oklahoma, 322
U.S5. 596, 605 (1944) (explaining that “[a) coerced confession is offensive to basic standards of
Justice, not because the victim has a legal grievance against the police, but because declarations
procured by torture are not premises from which a civilized forum will infer guilt”). Even
Chavez, which might indicate the Court's receptiveness (o a substantive due process claim based
on coercive police interrogeation practices irrespective of whether the evidence obtained was ever
used ageinst the individual interrogated, inviolved an interrogation implicating ordinary law
enforcement interests.

Courts have long distinguished the govemment's interest in ordinary law enforcement

Gom other government interests such es national security. The Foreign Intelligence Surveiliance
Court of Review recently explained that, with respect to the Fourth Amendment, “the [Supreme]

» Court distinguishe[s] general crime control programs and those that have another particular
purpose, such as protection of citizens zgainst special hazards or protection of our borders.” In
re Sealed Case, 310 F.3d 717, 745-46 (Far. Intel. Surv. Ct. Rev. 2002) (discussing the Court's
“special needs” cases and distinguishing “FISA's general programmatic purpose” of
“protect(ing] the nation against terrorists and espionage threats directed by foreign powers” fom
general crime control). Under the “special needs” doctrine, the Supreme Court has approved of
warzantiess and even suspicionless searches that serve “special needs, beyond the normal nesd for
law enforcement.” Vermonia Schol Dist. 47J v. Acton, 515 U.S. 646, 653 (1995} (quotation
marks and citetion omitted), Thus, sithough the Court has explained that it “cannot sanction
[automeobile] stops justified only by the” "general interest in crime control," f ndianagolis v.
E{imon.:i_ 531 1U0.S. 32, 44 (2000) {quotation marks and citation omitted), it suggested that it
might approve of 2 “roadblock set up to thwart an imminent terrorist attack " id - See alsp
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Memorandum for James sal-Fam-NeedFrencizcorHopoy

Assistant Attomey General, Office of Legal Counsel, Re: Whether OFAC May Withour
Obraining a Judicial Warrant Enter 1ae Commercial Prevrises-of-a-Besionated-SntitrFo-frome

Property That Has Been Blocked Pursuant to JEEPA (April 11, 2005). Notably, in the dus
process context, the Court has distinguished the Govemment's interest in detaining illegal 2lizns
generally from its interest in detzining suspected terrorists. See Zadvydas, 533 U8, at 651
Although the Court concluded that a statute parmitting the indefinite detention of alieas subject
to 2 final order of removal but who could not be removed to other countries would raise
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substzntiz! constitutional questions, it suggested that its rezsoning might not apply to 2 statute
that “appl{ied] narrowly to 2 small segment of particuiarly dengerous individuals, say, suspested
terrorists.” Id. et 691 (quotation marks and citation omitted).

Accordingly, for these reasons, we do not believe that the tradition that emerges from the
police interrogation context provides controlling evidence of 2 relevant executive tredition
prohibiting use of these techniques in the quite different context of interrogations undertzken
solely to prevent foreign terrorist ttacks against the United Siates and its interests.

United States Mifitary Doctrine, Army Field Marmal 34-52 sets forth the military’s basic
approach to intelligence interrogations. It lists a variety of interrogation techniques that
generally involve only verbal and emotiona! tactics. In the “emotional love approach,” for
example, the interrogator might exploit the love 2 detzinze feels Tor his Tellow soldiers, and use
this fo motivate the detzines to cooperste. Id. gt 3-15. In the “fear-up (harsh) approech,” “the
interrogator behaves in an overpowering manner with e loud znd threatening voice [and] mey
even feel the need to throw objects across the room o heighten the [detainee’s] implanted
feelings of fear.” Id. at 3-16. The Field Marual counsels that “[g]reat cere must be taken when
[using this technigue] so any actions would not violate the prohibition on coercion end threats
contained in the GPW, Article 17" & Indezd, from the outset, the Field Manual explains that
the Geneve Conventions “and US policy expressly prohibit acts of violence or intimidation,
including physical or mental torture, threats, insults, or exposure to inhumane treatment as 2
mezns of or aid to interrogation.” [d. at 1-8, As prohibited acis of physical and mental torrs,
the Field Manual lists *[flood deprivation" and “[albnormal slesp deprivation” respectively. Jd.

The Field Manual provides evidence “of traditiona! executive behavior[ and] of
contemporary practice," Lewis, 523 U.S. et 847 n.§, but we do not find it dispositive for several
reasons. Most obviocusly, as the Field Manual makes clear, the epproach it embodies is designed
for traditicnal arched conflicts, in particular, conflicts governed by the Geneve Conventions See
Field Menual 34-52 at 1-7 to 1-8; se¢ also id. at iv-v (noting that interrogations must comply
with the Geneve Conventions and the Uniform Code of Military Justice). The United States,
however, has long resisted efforts to extend the protections of the Geneva Conventions to
terrorists and other unlawful combatanis. As President Reagan stated when the United States
rejected Protocol 1 to the Geneva Conventions, the position of the United States is that it “must
not, and need not, give recognition end protection to terrorist Eroups as a price for progressin
humanitarian law," President Ronald Reagan, Letter of Transmittal to the Senzte of Protocal I
additional ta the Geneva Conventions of 12 August 1948, concluded at Geneva on June 10, 1977
(Jan. 29, 1987). President Bush, moreaver, has expressly determined that the Geneva
Convention Relative to the Treatment of Prisoners of War (“"GPW") does not apply to the

conflict with al Qaedz See Memarandum-fromshe President=Re—ffomme Freamen o7 al
Qaeda and Taliban Detainees at | (Feb. 7, 2002), see also Memorandum for Alberio R

Gonzales, Counsel 1o the Presideni-and-Wikianml-Haynes Hr-Gonere-Coumesl Deranmenl o

Det‘eqsa,_&um Jay 8. Bybee, Assistant Attomey General, Office of Legal Counsel, Re:
Appf:ﬁia{:cn of Treaties and Laws to ol Qaeda and Taliban Deteinees et 9-10 (Jan. 22, 2002)
(explaining that GPW does not 2pply to non-state zctors such as 2l Qaeda).
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. We think that 2 policy premised on the applicability of:the Geneva Conventions and not
purporting to bind the CIA does not constitute controlling evidence of executive tmq'itmq and
contemporary practice with respect to untraditional armed conflict where thu_se treaties do not
apply, where the enemy flagrantly viclates the faws of war by secrefly attacking civilians, end
where the United States cannot identify the enemy or prevent its attacks absent accurate
intelligence, :

State Department Reports, Ezch year, in the State Depariment’s Country Reports on .
Human Rights Practices, the United States condemns coercive interrogation techniques and other
practices employed by other countries. Certain of the techniques the United States has
condemned appear to bear some resemblance to some of the CIA intermogation technigues. In
their discussion of Indonesiz, for example, the reponis list as “[p]sychological torture” conduct
that invelves “food and sleep deprivation,” but give no specific informetion as to what these
techniques invelve. In their discussion of Bgypt, the reports tist as “inethods of forture”
“stripping and blindfolding victims; suspending victims from 2 ceiling or doorframe with feet
just touching the floor; beating victims [with various objects]; . . . and dousing victims with cold
water.” ‘See also, e.g., Algeria (describing thé “chiffon” method, which invelves “placing 2 rag
drenched in dirty water in someone’s mouth™); Iran (counting sieep deprivation as either torture
or severe prisoner abuse); Syria (discussing sleep deprivation and “having cold water thrown on”
delainees as either torture or “ill-treatment™). The State Department’s inclusion of nudity, water
dousing, sleep deprivation, 2ad food deprivetion among the conduct it condemns is significant
and provides some indication of an executive foreign relations tradition condemning the use of
these techniques ™

To the exxent they may be relevant, however, we do not believe that the reports provide
evidence that the CILA interrogetion program “shocks the contemporary conscience,” The reports
do not generelly focus on or provide precise descriptions of individual interrogation technigues,
Nor do the reporis discuss in eny detail the contexts in which the techniques are used. From
what we glean from the reports, however, it eppears that the condemned techniques are often part
of a course of conduct that involves techniques and is underteken in ways that bear no
resemblance to the CIA interrogation program. Much of the condemned conduct goes far
beyond the CLA techniques and would zlmost certainly constitute torture under United States
law. See, e.g., Egypt (discussing “suspending victims from 2 ceiling or doorframe with fest just
touching the floar™ and “beating victims [with verious objects]™): Syria (discussing finger
crushing and severs beatings); Pakisten (beatings, burning with cigarettes, electric shock);
Uszbekistan (electric shack, rape, sexual zbuse, beatings). The condemned conduct, moreover, is
often underiaken for reasons totally unlike the CIA's, For example, Indonesia security forces
apparently use their technigues in order to obtain confessions, to punish, and to extort money.
Egypt "employ[s] torture to extract informa 1,.Sonrce ooposition fisures to.cessstheiraaliigal
achivities, and 1o deter others from similer activities." There is no indication that techniques are

) * We rccognize that as & matier of diplomacy, the United Siates may for varisus reasens in varioos
circumstances call another nation te zccount for practices that raay in foms respects resemble conduct in which the
United States might in soms circumstances engags, coverily or otherwise. Diplomatic relations with regard to
foreign countrics are noi relizble evidence of Unitad States executive praclice and thus may be of only limited

relevance here,
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used only 2s necessary fo protect against grave temorist threats or for any similarly vital
government interests (or indeed for eny legitimate govemnment interest). On the contrary, much
of the alleged abuses discussed in the reports appears to involve either the indiscriminate use of
force, see, e.g., Kenya, or the targeting of critics of the government, see, e.g., Liberia, Rwanda,
And thers is certzinly no indicetion that these countries epply carefill screening procedures,
medical monitoring. or any of the other safeguards required by the CIA interrogation program.

A United States foreign relations tradition of condemning torture, the indiscriminate use
of force, the use of force against the government's political opponents, or the use of force to
obtain confessions in ordinary crimina! eases says little about the propriety of the CIA's
interrogation prectices. The CIA's careful sereening procedures are designed to ensure that
enhanced techniques are used in the relatively few interrogations of terrorists who &re belisved to
possess vital, actionable intelligence that might avert an attack agzinst the United Statesorits
interests. The CIA uses enhanced techniques enly to the extent tezsanzbly believed necessary to

obtain the information and 1akes grezt care to avoid inflicting severe pain or suffering or any
lesting or unnecessary harm. In shon, the CLA program is designed to subject detainees (o no
more duress than is justified by the Government's interest in protecting the United States from
turther terrorist attacks. In these essential respects, it differs from the conduct condemned in the
State Department reports.

SERE Training. There is elso evidence that use of these techniques is in some
circumstances consistent with exscutive tradition and practice. Each of the CIA’s enhanced
interrogation techniques has been edapted from military SERE treinitig, where the techniques
have long been used on our own troops. See Techniques at 6; /G Report et 13-14. In some
instances, the CLA uses 2 milder form of the technique than SERE. Water dousing, 25 donein
SERE training, involves complete immersion in water that mey be below 40°F. See Technigues
at 10. Thisaspect of SERE training is done outside with ambient air temperatures s low as
10°F. See id. In the CIA technique, by contrast, the detainee is splashed with water that is never
below 41°F and is usually warmer. Seeid Further, ambient air temperatures are never below
64°F. Seeid. Other techniques, however, are undenizbly more extrems as applied in the CIA
interrogation program. Most notably, the waterboard is used quite sparingly in SERE training—
at most two times on a trainee for at-most 40 seconds each time. Sez id. at 13, 42. Although the
CLA program suthorizes waterboard use only in narrow circumstences (to date, the CIA has used
the waterboard on only three detzinees), where authorized, it may be used for two “sessions” per
day of up to two hours. During 2 session. water may be applied up to six times for ten seconds
or lenger (but never more than 40 seconds). In a 24-hour period, & detzines may be subjected to

Up to twelve minutes of water epplication. See id at 42, Additionally, the wat azy be
used on as many s five days during = 30-day spproval pericd. See August | fer at

1-2. The CIA used the waterbozrd “at least 83 times during August 2002 in the intemagstion of

Luoayezt, 70 Report @l U, and 183 times during March 2003 In the interrogation of KSM. see

id. et 91,

In addition, as we have explained before:

Individuals undergoing SERE training are abviously in 2 very different situation
from detzinees undergoing interrogation; SERE trinees know it is partaofa

w03 st [
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training program, not 2 real-life interrogation regime, they presumably know it
will last only a short time, and they presumably have assurances that they will not
- . be significantly harmed by the training.

Technigues at 6. On the other hand, the interrogation program we consider here furthers the
paramount interest of the United Statss in the security of the Nation more immediately and
directly than SERE training, which seeks to reduce the possibility thet United States military
personnel might reveal information that could harm the national security in the event they are
captured. Again, analysis of the due process guestion must pay carsful attention to these
differences. But we can drew et least one conclusion from the existence of SERE training. Use
of the techniques involved in the CIA's interrogation program-(ar &t least the similar technigues
from which these have been adapted) cannot be considered to bz categorically inconsistent with
“traditional executive behavior” and “contemporary practice” regardiess of context™’ It follows
that uze of thede techniques will not shock the conscience in at lezst some circumstances. We
believe that such circumstances exist here, where the techniques are used against unlawful
combatants who deliberately end secretly attack civilians in &n untraditional armed conflict in
which intelligence is difficult or impossible to collect by other means and is essential to the
protection of the United States and its interests, where the techniques are-usaed only when
necessary and only in the interrogations of key tervorist leaders reasonably thought to have
actionable intelligence, and whers every effort is made to minimize unnecessary suffering end 1o
avoud inflicting significant or lesting harm.

Accordingly, we conclude that, in light of “2n understanding of traditional executive
behavior, of contemporary practice, and of the standerds of blame generally zpplied to them,” the
use of the enhznced interrogation techniques in the CIA interrogation program as we understand
it, does not constitute government behavior that “is so egregious, so outrageous, that it may faicly
be said to shock the contemporary conscience” Lewirs, 523 U.S. 2t 847 n 8,

€.

For the reasons stated, we conclude that the CIA interrogation techniques, with their
careful screening procedures and medical monitoring, de not “shock the conscience.” Given the
rejative paucity of Supreme Court precedent applying this test at all, let slone in anything
resembling this setting, as well as the context-specific, fact-dependent, and somewhiat subjective
nzture of the inquiry, bowever, we cannot predict with confidence that 2 court would agres with
our conclusion. We believe, however, that the question whether the CIA's enhanced
interrogation techniques violate the substantive standard of United States ohbligations under
Article 16 is unlikely to be subject to judicial inquiry.

As discussed above, Article 16 imﬁés-és-ﬁﬁ'legif oll:li-i'ge._ﬂcﬁs on the United States thet

implicatethe- ClAdatemogation.pragram in view. of the languags of Adicle 16 jiself and,

_ f' In addilion, the fact that individuals voluntarily undergo the techniques iz SERE training is profative
See Breithoupt v, ,{brsm, 35210.5. 432, 4356-37 (1957} (noting that people rapulerly voluntarily allow theirblesd to
be drawn and conciuding that involuntary bloed testing does not “shack the conssisnce™).
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independently, the Senate’s reservation. But even if this were less clear (indeed, even if it were
false), Article 16 itself has no domestic legal effect because the Senate attached 2 non-self-
execution declaration to its resolution of ratification. See Cong. Rec. 36,198 (1990 (“the United
States declares that the provisions of Articles | through 16 of the Convention are not self-
executing”). It is well settied that noo-self-executing treafy provisions “can only be enforeed
pursuant to legislation to carry them into effect.” Hhimey v. Robertson, 124 U.S, 190, 194
(1888); see also Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829) (“A treaty is in its nature 2
contract between two nations, not a legislative act. It does not generally effect, of itself, the
object to be accomplished, . . . but is carried into execution by the sovereign power of the
respective parties to the instrument."). One implication of the fact that Article 16 is non-self-
executing is that, with respect to Article 16, “the courts have nothing to do and can give no
redress.” Head Money Cases, 1127.5. 580, 598 (1884). As one court recently explained in the
context of the CAT itself, “Treaties that are not self-executing donet creste judiciatly-
enforceable rights uniess they are first given effect by implementing legislation.” Auguste v
Ridge, 395 F 3d 123, 132 n.7 (3d Cir. 2005) (citations omitted) Because (with perhaps one
namrow exception” ) Article 16 has not been legislatively implemented, the interpretation of its
substzntive standard is unlikely to be subject to judicial inquiry.™

Based on CIA assurances, we understand that the CIA interrogation program is not
conducted in the United States or “territory under [United States] jurisdiction,” and that it is not
authorized for use against United States persons. Accordingly, we conclude that the program
does not implicate Article 16, We also concluds that the CIA interrogation program, subject to
its carefu! screening, limits, and medical monitering, would not violate the substantive standards

* As noted sbove, Section 1031 of Public Law 109-13 provides that “[njone of the funds appropriated or
otherwise made available by this Act shall be cbligaied or expended to subjoct any person inthe custody or under
the physical conirol of the United States 20 cruel, inhuman, or degrading treatment or punishment that is
prehibited by the Constitetion, laws, or treaties of the Uniled States” To the extent this approprizlions rider
implemsnis Article 16, if ereates a narrow domestic law obligation not to expend funds approprizied under Public
La'rr 105-4.3 for conduct that viclates Ardels 16, This appropriations der, however, 15 unlikely to result in judicial
interpretation of Article 16°s substantive standards since it does not creats 2 private right of action. See, 2.z,
Alezanderv. Sondovel, 532 .5, 275, 286 (2001) ("Liks subsuntive federal b jrsslf, private rights of action to
eaforce federal baw must be created by Congress.”), Resident Counctl of Allen Farisecy Vill v. Dep't of Hous &
Urkam Dev., 980 F2d 1043, 1052 (501 Cir. 1953} (Moous have been retuctant 1o infer congressional imenl (o create
privale rights under appropriztions measures™) (citing Colifornia v. Sierra Club, 451 US. 287 (158 1)),

_ ll is possible that a count could address the scops of Anticle 15 if 2 prosscution were browught under the
Antideficiency Act, 31 U.S.C. § 1341 (2000), for 2 violation of ssction 1031's spending restristion. Secticn
s

L34 1(a)11(A) of title 31 provides that officers or employres o i cont “malk

‘XPEGAITE 07 Obligalion EXCEcding an amotni availabie in an appropriation or fund for the expenditurc oy
obligation ™ “[K]nowing(] and willful{] viclatifons]" of section 134 1(2) are subject to criminal penalties. 1o

Pl -5

5 Although the interpretation of Aricle 16 iz unlikely to be subject to jodicial inguiry, it is conceivable
that 3 coust might atlemyr 1o address substantive questions inder the Fifth Amendment if, for example, the United
States sought & criminal conviction of 2 high valus detsines in an Article [T court in the United States using
evidence that had besn obtained from the detaines through the use of enhanced interrogation teckniques

rop sk [+

39




omsne, DICUSZERQ0 P 43

applicable to the United States under Article 16 even if those standards extended to the CIA
interrogation program. Given the paucity of relevant precedent and the subjective nature of the
inquiry, however, we cannot predict with confidence whether 2 court would agree with this
conclusion, though, for the rezsons explained, the question is unlikely to be subject to judicial
inguiry,

Please let us know if we may be of further assistance

St

Steven G. Bradbury
Principal Deputy Assistant Attomey General
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