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CalijomiQ, 342U,S, 16$ (952). the SUjll"trneCou.1 «InvictWa y,.hertLOe 
prosea:tion introduced eviden:.e the defe:ld4n: tiu.t bad obtained by the 
pumpi:lg of the defendant'I noma::h. Coun conclucied tbt tile conducll! isroe the 

md was "too clase to tio..-racl: and !he JI1 I! 1 12. in Wlll/<r.t • 
Ulfifw States, ).;1 U.S. 97 (195t), Ite Co\ln colI$ioered • co;r,ietiou UDCe.- I Slltute tt.at 
criminllim In indj;iduol of I right color (If Iw. The d:ionciu.t 
ruspected s'I'ycrzI peooru of committing I pmiculll' crime. 

over. pUiod of three days took fOllr rue" 10 I paint ih:;k . . 1m! used brutal 
meti>04 10 obtain I cor.fOSllion from etlcb of them, A rubbtr bose, a pistol, • 
blullt iostru"1etl!, a nsh and were uu:i t" the proj«!. ... 
Each waJ beaten, thrntene4, l.,j unnercifJIIy punilhtd for sevml hours uatil he 

Jd It 98.9j. The Courr chtllcte:itcd thil IS "tile clls;ic use Qf 10 r:-.ok:e I "'..lI1t..rufj> 
against ltimself:' which ","<>uld rend ... the wofe"'i"", iOlrlmis!ible ld at 101. Tile Court 
oor.clll<led . 

But wh .. polke Ilke n-.a,ton. their 0"''' hand" bel.! and pound 
tr.el:1 until the)' e<>nfe". tlt ... (;.t.'l:lot be the t/':tt we poli:e b.ve 
d'l'rived the victim of I W'.d .,. ConttiMi",,_ /l is We right 
to be by I legally cor.slim:"" court, not by . Iwt;;:!roo court 

Jd.11101 

MOr< recently, in O.JIlof: >. Men/nt; . 5)8 US 760 (200,). the pohu hid que!lioned the 
pllintiff. 19"4nshot """,nil victim who wa, if, SO,'ere plin .. ,d beli., .. d he was dying At 

",nether I $=ion 1983 sui: could be by the [he polite d .. pit. 
tho f,c! th.., r.O charg .. had ever b.en brousht laainst the plaint;!!" :'ite Court rejected the 
plaintiff', Fifth A:nendmern CI:Wse su 11 at 773 (opinion of 
Thorn.." J): rd. II 778_79 (Sou:.r. J,. conC>J";,,S in b: 1"",.aMelI f<lf cons:deration of 
whether the qu .. :ionins v;Qleled tne due 1"0= rigr.ts. s •• ia. It i?9.80 
Some oft". justice. upr ... ed the VIeW tbtt tn. Cor.stitutioo wegorieaily .. Job 
coercive i:\leIToglltons Su id It 78}. 788 (S\e\·ens. J., b put Ind di ... nti:lg in put) 
(describing the iO:emlgation II il'u, !S "10mtroUJ" .. (;;at ,uch interrogation I 
elanic e.>cunpl. of l \';olll,on of a right ;",pliei: in the of ordered 
(internal marks omirted);;<1 .: 796 (Kennedy; I. CQncun'ing in pm lnd ill 
part) f'The Constitution IIOt G(lur.ter.UlCe In. offici.1 i",?C!ition of pain or 
for pyroose;; of To;, is ro'e 
!ntriminttion nallSe. the b.-.:oader gu.,'.r.:e., of the Du. ProceSl QIIlSe. or both,") 

Tne CiA progf!m is CO!lltderably less inv."ive or ItIt" rr'.Jch of the conduel a: 
i,rue in ene, In .ddition. th. ir,ter=S1 It iSSIJe i, ofth ... =e.s wu 

... 1 intert..'1 in ordi!W)' law enforcemem (lr.rj, in WlIl,,,,,,oS. e'I!n ""5 doubtful) Tha: 
government inlerest i. strilciogly d:r:eren: from '!/bat ill! stake th'I\.lUonal securil)-'----1n 
puticular, the of the Uniled Sm .. . nd its interests Iltath:m.t Ny in 
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mmi"e civilian caS\llltl~ S?~cifit constitutiorW conS'..r~nts, sud! u t~ Fifth Arn~r.d",ent'~ 
Se!l-lnorim,nation CIIUSe, ",rjch providel that "[nJo penon., . ~!WI be co!lljleUed I" ""Y 
crimir.aJ =~ to be. ",itnes.l .pillS! I-.:olel(" (cmpr.&5i.1 ecdeQ), Ipply w~e~ the govern.-:ler.! 
acts to funltcr its genenJ intece.: i.~ Ill\< tnfurcem.n: ... ~d refi¢CI e>;plicit fundunento! limi:WOI'.s 
00 h"w tile gO".''Ilmeot lI1ly furtho:: t:Jlt intcrert. lndwl, tIlo'! of the CO\llt'J p"lice 
irlmogltion ~m 'p»= to b~ rooted in th'PQuciel beniftd the Set'-lnctir:.inatiftn Cl....,se ar.d 
co~cem for th fliToess ar.d mlegrity afthe llial process. fu Rodrir., for eumple, th. CoUfl w1.S 
couc.etoed ",;tn the \lse of t!".~der.ce obtaio«\ by coercion 10 b:i.."l8 about a criminll conviC1ion 
Se~ e.g" 342 U.S. 1.1 In (''DIJe p~ss Ofl1W, 1.S 1. Mllorie ~-,d gcn ...... rive principle, precrJdel 
defin;ng. and thereby confin!n8. tl:ese '!lIldud. cf cond~c! more precisely 1!lan 10 A)" t~.: 
coovktions cuo.not be cl'O\lg.i\ 100..:: by 111el00d3 thll offend " sense of justice '" j (ci:l-~oO 
omiued): Ie (refusing 1<:' hold 1M! "in or~or to convict 1. "..11111:0 police =.no: eXlfac:t by fOfce 
what is i~ hi, mind bul5an <;.x!ac:~il ill his'$temt~b~).----s.-~<llso JQ'ilion ~. [jiMa, ng 
U:S, ;H, 371 (1964) (ehu&ctenzi:;;: tl-.e inlereslll 1:1k< in pOlice ;:IIe-oog.lion =.1 IS the 
~rigtu to be tiu of 6 conviction b:.s~ ~pon I co..-.:ed eonf ... jon~); Lycm v. OiJaMmQ, :22 
U.S. 596, 60S (194-4) (t><plaini:.g thlt "[IJ c<>erced cor.fmion i, ofTens:vt to b!Sic 'Wl~l!d~ of 
jU!It;e, not because the victim h.a.llegI1 grievanct "SilMi the police, but bemlSe d«lmliom 
procured by torture are I>O! p=ises from whi:h. civilite.:l forom will i.,fcr BIlllt") Even 
o.av .. , w~joh ::tight lndictt. the Cow-:', receptiveness 10' Itlbll .... .tive due procell claim bued 
on ooaci-.-.., polic. inlerIogUion p:o.;;ti~ ;rIe$peeti.,. of wh::hor the evide= obtained was eVer 
uled .sainst the individual ;nlerrO~lted, i.wolved I.!I ir.lcrrO~ltiOtl imp!,«[ing ord:IU.')" law 
eruor=ent inlert\S\s. 
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process w~text, t~ CQurt hts di!tln8llished th~ GO\'emn".en!" i. 
gcne",Uy from ill interest in dctzining S"~9.C',ed tmonSiS S •• 
Although Ine Court concluded that a Slatute permilti~ th i 
to 1. final o,d..- of removal but '..mo co~ld 00\ be 
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substanli!.l CO:tStiwtioDil ~~estion~ i: sugge3ied Uw il.! rCl.Ionius might WI apply to & S'.a:U:. 
WI ",ppl(ied] narrowly to ~ s:nall segment ofpt. .. jcuitrly omgerou! indiv!i;lllI.lS, ny, suspe.::ted 
terroriStS," lti. at 691 (q\lOution ml~ks 1.::1 tilllion omi1!ed) 

Aceordbgly, for tl·.~e <usoru. We do DOt beiie"~ (.'a! the !nditiOllthal emorge:; from th~ 
p<.>Iice illrerrogllion GClntexl provides cor.troUing evidence of ~ relevant el!.e:<Jti".o: m.du,ion 
pro!llbitillg use of these techniques in the ~uite diff~l C(\!l!~ ofinternJg;~ undembl 
lOlely to pr~ct for~gn t~:rorilt tt1acks 19ai~ the United Stales a.'ld in interes!S. 

U,.j~td Slares Military Doctn'm . .4rmyFltldMamla! N-S2 1m forth the milituy', buic 
approach to intelliger>ee iruerrogatiQn:s ), listf , nri&)' of Ir~emlption !~chniques rill! 
gene:aJiy in;t:>ive only vorbal and emotion.1 taelies. In the "=otl~n&! love tpjll'Olch: fQr 
e:urnple, the interroglJQ: mi;b: ap!eilt~ lovo , detlinee ~eIHo'flilsfdl~w roldim. Ind us~ 
thlITQ mdilv;,t~ th~ dc!li""e [0 coope!1l:c 1rI.t 3·15. In tto"f .. ,·up (banil) IppfOlch,""'the 
ir.t~rrogatof beha,· .. in an overpoweri"ll:WUler wlto • loa~ rod tnrea:e:oing voic~ [an~J 1T,ly 
.)"{e.~ feel the n«d 10 throw objeo"'ls a..'"roSS the loom to ~,eigbtet1 the [de:.ainee's] impianted 
ree!ing3 of feu," !d. ~t 3· 16 The FltIdUar.-,Jal rouMeIHr,1.l ~[g),ut ~,e must be toke., when 
[using this tech.~;qu~) so Iny lctio~s WQII!6 DOt viol, .. the prohibition on wercion .nd WU\S 
conl.J.ined ;0 lh~ GPW, A,-tids 17" ld, I~d~ed. from th~ OU=, the Fi.1d Manual expl.in, rut 
1h~ Oenev: Convem;Q;u -ano tiS po:icy ex;>re>lly plohibi: actS of viole~ce Or in'jmidlt;~n. 
In<luding phYJk,1 or mcntll ,olt\lrc, threau, i!l3\llts, 0: exposure to int.umlue lleatr., • ..,! as. 
m .... n! of or lid tQ interrogation" [(t. l! 1-i. ~ prohibited letS of physical u.d mont.1 toJUJre, 
the Field M"n~e!li$!S "[f)()(ld deprivation" lfld "[ ajbnofTMi sl~e;l depnvll,on" rospec!ivel j iii. 

The Fldd Man.a/ provides e,"idence "oftrld:!ion,! exeet>:;ve bd'.aviort .nd] of 
cont~mpo'n)" practice," LAw,-s, 52:> U.S. It 847 n.&, but we do no! nnd it dispositive for se-'oro! 
nasonS. Mo,t ob;';owly. IS the '!tId Mamlel m.lk.s eloa:, tne approach it embodies is de.l:gnod 
fQr u&ditional armed connrm. in portieuln , oonf,ic!S iovened by (r.e Gono", Conv~nli o,.! Sot 
Fi~/d M=I U-51 01 1·7 to 1.g, U' ,,)so iii II iv·v (noting thIt blerrop.tion:s mOlt oomp ly 
with tl!e Gtnevu Conven:i"". an~ !he Uniform Cod. of Mili~11)' JU$t; "~) The United Stlt~, 
however, h .. long resisted effoN tQ e>:t end the p<ot«rions of~". G."on Convenuons to 
lerrorim InQ Qth<1"l.lIIb"i\Jl oomb.:lfl!l. Iu Presidtnt Rap" .'[ated ",h." the Unit~d Stile. 
rejected Pro'.ocoillO the Ger':"l Conventio:u, tl!. p-osition of the United Slltes i.s that it "m,at 
not, and n«<i not, give recognition z.nd pro!ection to lerren.: gro~P! If ~ price for pros'''!> i.~ 
hUIT.Ir.;tuian law H President RO::Ald R~1ll, Leiter ofTn.: .. mittal to the SULlte ofProtoool n 
.ddit;Qr.al to th~ Geneva COn\'enIlOnl Qf 12 August 19'9, concluded at G,,..,-a en Juoo 10. 197; 
0111.29, 1987). Prerid.nt Bu,h, ","'oover, Iw up/only eetefr.\;~e<! thu the <nne", 
Con,'.nl;on Relative 10 the TrC3l"'~II: cfPri.l<)r.en QfW at i GPW") dOe! not apply to the 
",.nitl w'lr · 1 Q'"d' ~ •• " -~, ",'o~1Ifloe rl f '1 R u Ii . . " ~. m r"b,~e"~, t. """"'n~ rWlmtm-O;CI 
Qa~da and T"/lba,, Vt/a/me;.1 I (F*. 7, 2002); uo a/<" M..""ora~d·Jm fQr Afo-:no R 
Genul'» Cwe'r] '0 'b- p,"l'H •• , .... ~"'" 'Ua)neTf.;iietle:al euj~'iI!I, Oijiinme_t Q: 
Def~nse,.frQm Jay S. Bybu, A!,iSla~:. Attorney Ger.m!, Office QfLe;a] Counsel, lk" 
J.pp/u:~nor. ojTrta!u:.r ar:d I"cr..-! 10 c! Qaub ana TflIib"" De:oinus tt 9·\0 (lIn. 22, 2002) 
(ClI:plllnmg Ihal GPW ~Q~ not apply to no~ .• "!e actQ" !u,h LI II Qlda). 
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We think tIu.t a policy premised on Ihe lpplicability or the Ge:!en Conventio~..$ wi Mt 
I"'-"P"rting tQ biod 1M CIA does no: <:Q:uUtule controlling evio':D.cc ef e:co;..cve tradition I.,d 
<:Q:lter..POnl'Y practice with respect to l!rI!radiliom.! a.'T.I.ed <:Qclii~ ~~ thQ,e treaties do root 
Ipply, whete !he e~.my flagrantly \'iolllO$ the laws of \>ill" by lec;retly ~ru.cCng civilian,. aM 
... ·he ... e the Ur.i!ed State, =.:>Ot identify Ihe coerny 0' p~~ r..$ all:!.~ well! acrurlne 
intelligence. 

Slatl D~pamn~1 P.lports. &.eb year, in t!x: StateDepaltIllent', Cwntty RepQI1,on 
HUmin Right. Pre.etice., the United States rondemNO coetci,~ interrogl~on w:hniques 1lld oth<r 
pnletiees employed by other eotInEries_ Cem.in of Iheu.;hniques !he Unired States las 
condemned lJ'ptat to ~1I some rewnbl.."ce to S(l:ne oflhe CIA int=ga!ion teebniques. In 
their dileuuion of Indonesit, for ~le, the reptirts ~![ u ''[p }sychologi~ tOf\Ufe" C(lnituCl 
lhat involves "food and sle<;> depriV1.tion, ~ 1>-Jt give M Ip;x:ifi: i.~fomlltion u to what the:;. 
teehn1:;ues twolve. In their dLlrussion ofEmt,·tlt~ reflOtU f."'lIr~rr.ClhOi!iOftorn:ren 

-~$ttIpping lcd bii:ldfolding ,.jc:iml, $Ilspendrng victims ('Om a ceilini or doolfrtCle lI.ith feet 
jus! touching t~ floor. ~ating ,.jetl"'l (wilh vlnow objects); md dou.ing victims "'ith CQId 
""Uer," 'Su aisc, '.g" Alg~ria (de!::ri~ins tM ~chiffon" m~c~ 'which bvolves ·~Ilcing a rag 
wenched in dirlY wat...- in someon,'s mouth''); lrau (eooruilli sleep deprivation LI eith~ tottUl"' 
0, leVel. paroMr lb~); Sytia (disClllling sie{p <:lq::.nvation an:! "n.ving CQld ",~er ltu-Q,." on" 
d~W1e~s ItS eith.,- IOl"tW"e Of ~iIHI"~t.'t!e:;ti. The S:ateDeoart""~t', inclusjon of nudity. W!let 
dml";ng, lleep depri'..ation. u;d f:lad d=,:lrivation Imong t/:; co.".ducl i~ CQ~de1T.ns Ll significant 
and provides lom~ indication of In ex. ,.'mjve fCIe;gn reiatioNO mt!ino, I;Onde.'.'"~ing the use o~ 
th.se techniq~es " 

To ' he e~en: thoy mly b. r",,·a::!. ~ow.ve'. we do nO! ~i; e-ve that the "ports provide 
t-;·idel>C< thlt the CtA int.rro~Ltior. progrtm ".hocb Ih' =~""'PQ"""1' co=i=." The ,e;>Qns 
do not gen .... lly :o,=\:, On or provide precis. description: ef individ~lI ir.te!TOSltion tocluJi~"es 
N", do the repw!s di,cuss in any ~<lail the C(lme~t. in which the techciques ... used Fro:n 
wlnt w. gl .. n from the '<;lor.., how .... ", it .p~.atl that the eon~em"e<! t.chlliquOi I re often p ...... 
of. c.ourse of conduct tha: invo!ns lecbr~~u,,", lnd i~ IllIdemk .. , in ""Y$ (hilt bear nO 
r~ .. mbla~ee to the CIA interrogalion prog,",lI". Muclt of (he c.on:!':r.~ed «",dUel goe~ f~, 
beyond the CIA lechniqu,,", tnd woul ~ . 1::10st eeminty COnSlltute torture \!!Idee Uruteci States 
law. Sn. t .g.. Egypt (<:liscussing ·.u.~nd;ng "ctims from a cding Q" d:>erfnme with f~just 
ICuching- th~ flaor" and "beuing victims ["'Ib "mow objeetl]"): Syria (dis,"ming flngr, 
~Iti~g 1M st-;·ere bellings); Pili:;:tn (be.a:ings, burning- with g~rettu> electric sl\ockl; 
Uzbekimn (el.elfi, shock. r-.pe, s=al lOOse. beatings) The co~~e:n.'led C<J/M!u<:t, moreover. il 

.',-n~~.~.'":"",~m",',',';'":'~',',',,'" ",'j,.,;,",'j'"Ii;y unl i~e the CtA·s Fo, ex.ample. Lwon:si. securit), forees 
; o!1lerto .edt 

~~~--;C s' :.; 

_ ,~ w. =rn'" ~':ala .. mo::: .. 0: ttplon:a<)". the United S,.I<> ""y fo' .... i=!USOIlS io. ,..,;= 
Cll=O!S c:.:.J ",,0(.'>« r ... ti"" 1<1 I;"=J :'1 p<1~ Ih.tl ""'1 in """" ~ "><mbt, """~"" in \Oh::l1lho 
Uoitod 5:.~" rmlhi "' "'".,. C1/aJ1nru..'lC<S "'~ «rv<nlJ .. <:(h.....,,,. Dtplom.>~o «J otiOll$ ""1.\ ""'" '0 
fomp <O<lTt\rl:s .," <>O! "H obJ .... ".~= 0: llnited SUt" <X""'~"', PrL'"\j", ... 'l<! wJS "'.or 0. ,I 0 .. ')' ti:u",<l 
,,1<10:1= tt:rt. 
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\!$e<l only u n=my to proI«:t aSlinst gnve tarorUt thruts or for a~y s:mihrly ,;tu 
govemmu! inlcrem (Of indeed fur any ltgitirnate go>=.e,~ itoterest). On the oontri.1', l:Iu~h 
of the aU~ed ,blUe; ~i~CU5!ed in the reports appears to mvohre either the indi~.nll'jlllte ~l¢ of 
for~, s~e, t.,., Kenya, or the ta.'gel:ng of <;ritics of the goven:.mell!, su .... g., Uberil, RWlI1dt. 
And tMre is ceru.inJy no imiic.a:ioll th.allhese COIInnia ll'ply careful s=.ing proe.edura. 
medical monitoring. Of 8.:!y o[ the o<.h.,. nfeguan:1$ required by L~e CIA imerrogatioD propvn. 

A United States fOleign «Irions IIldition of con:!emrlir.g l~, the indiscrimintte use 
of force, the u •• offorce oglirut the government's ;JOlirical oppon~lI, or the use offorce to 
obtain confessions in ordina.")' «imint! cues ")'1 little >boot Lie propriety of tM CiA', 
interToglltioo Factites The CIA's Qf"...fullcreening procedu,es a. .... designed to ~..\Ure thzt 
elr.anced tecl!.~iGu"'l.,e used in lr.e relltively few inlerrosuiOl'.$ oftellOMs ~"!lo ue beJi ... ·ed to 
po:ISU1 vitti, actionlble ir.!eUigence that :nigh! " 'en: an mtck <gUnr. the Unite<! States 0{ its 
itteruu. The CiA uS.Ul'.llJ,I)eed.le~ques only !O tbe~t r=o:-.ab!yberreV~rDe::e.!SUY to 
-o\itaii1lhemfonntlio~ tnd tue.! ~t I:'.r~ to lvoid ir.fli:ti~g levere p&in Of Ittfe:i:lg or I:.y 
It.tiog or ~rJle.;ess&ry iwrn. In ShOll, tho CIA progrtm i, rl<;lignod 10 subject detain~' to no 
mOre Cures. than ;, justified by the Go"e:umelll', ir.tues! in pro:ectillj the Unitid Sllt~ from 
furth.",.tenorut m.cks In the" esstlllill resptcU, it d:ffrn from Ihe ",nduel oor.<!e"",td", the 
SUle DeplJtrr.enll"<:por\' 

StJIE Tram"". There is .110 evid.nce thll use of the!e ted-.niques " I~ rome 
cireuYll$Wl= co:uisl.e<11 'l'mh exe""tiv.!raG~ion Ind pn¢lice Bact-. of lhe CIA·,."hIOCOd 
interro.,ation techrJque, r,.s bee~ Idlpted from militalY SERE ~.Uli~g, where the techn;"" ... 
ha"e lQng b-eer, useoj on OW" own troops Su Ttc!tnilj'.Jo; 016; lG R.pon 1\ 13·14 In rom, 
insta.~ns, 11' .• CIA u,e, .. mll~er rorm oftbe technique 11\111 SERE. W lief dOllling, z.s ~one in 
SERE tn.irung, involves complete iml:lo:n;on in wato( Ih.t tn.y be below 4O' F s.. ftcJv:fa::u 
.. : 10. 'This ~1~ecI of SERE I"ining is done ""uide with Imbient lir temperatures .. low,; 
W'F. S" id. In the CIA Iecl./Iiqut, by o<'!~.trtst, the dotain •• i'.s;tlouhe::! witb Wlter lhAt i\ r,eVF, 
~low .1"F and is usuilly Wlrmor Sf. ,d Fulth.r, Imb,e"1 tir t .. ..,. ... eatu,es are ~ever belew 
~<F S.~ id. 0-.!-.e, teehni~uel, ho.",. ... ~, ue ~~denjlbly 'llOree:a.rem.. 1.1 lppJi.d in the C!A 
IOlmogztlon p;ognm. Mos< notably. tae W1.to~rd is IIsed quit. s,,>ringl}" in SERE trl.irri~B-
3t mor. tv.., li",es o~ I tttin~. fo' e:·",ost40 seconds uch Ii",e. Se. rd. I! 13, 41. Althou~h the 
CtA prob~m IUthOrn:es wlterbcl.l"~ use only in IIIITowci=mHlnces (to d!to, the CIA hIS nled 

the wlterboud on oruy lii~~';~~':"~=~~)'1"1'~'!"t'"j'jb1'1'",~:dl' ~'~;~;~~[j~ii"i"i'i"iOi"[',"~ day of up to two nours. Du~ e I(lsion, water 
or lo~ge' (but r.ever more thin ~ O .=ds). In 
~p to twelve minu~ ofw~{t: li:i 
uled On ao many U five 

~-lj\~T",~ ~_ 
id.et91 

In addition.!$ we ban explo.ined herol' 

lnciividutls undergoing SERE triini~g Ite obviously in l very different s;tullion 
from dewn.es undergoing in!.rrog.~on; SERE tainees know it is part of I 

To~m/~,9'6."" 
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I.r&inir.g prognm, oot I real-life inlOlTogltion regi:Dt, lI1q pr=llllably know ii 
,,;Jllasl only a short tim~, ~r.d d:er pr=mlbly h.y. O!.SSIJran~s that they wiU nOI 
be ,ignifica.'tly ban:led by th~ Irzining. 

TtchnilN~ It 6. On the other han~, Ib~ interrogation prog,-ml we toosider h:re furthe."l' the 
Pl~'\1 ir,lerm of tile U::ilod Sun~ in the security of the Nl:ion more immodi&!ell uwl 
directly than SERE training, which seeks \0 reduce the possibility tf.l.t Uriited Slates cilitary 
perronnel might rev~l infom&tion!hal could ham! the nllio~ S«Urily in tho ~.nt theyliC 
captured. Aslin, 1J".llysi. of tile due pro<:eS1 'I"~tion must ply c.o.."efi.ll.ttention to Illes. 
differences. But ~- CIII <Ia"" It Ius: O~e conclulion from the ClCi:tmoe of SERE lrair.ir,g. USe 
afm., tedmiques inyolvN io 1M CiA" i~t!lIDg'ltion progrlr.!{ot a~ leal! the .imil..- ledmiquel 
from which L~es" have hen It!.o.Pled) Clf"k'1Ot b~ =idere<i to b. w:<gorfcol/y inronll~~nt ",ito 
·'nditiont.! e)tco;utin bdavior" Ifl~ "con""'w!yy p~.gu:dle!l of COntext!.'. It follow! 
t!iu use ofth.te tecllniques will oot mod:: ttlt conlcie"ct in II leut lome ,iro,)""tanoe$. We 
believe thl1 ruch drcumstl1l= exist r.e:t, ",tu, Ih~ lecr_'li~~es Wt \<Sod &glin.! ur,l.wful 
combaums who dttibetately and 5'Oft~y ltlaa civilian:; in In u.~trlditional arm<:d co:UiiC! lr: 
wh,eh ir.t~lIigen~e ;. diffi",ltor Hr.jxlIIible to collw by otho: ,,".ue.:; aod.i, e$S~ntiIlIO tho 
p'<IIectiero ofthe United States;sn:l it. intu~a, ...-here the ted!rJquellte used only w,,<n 
neeesury and only in tr.., interrogllion. of key terrorUI le3d ... , reason>.bly thou~11O r.avc 
actionable intellig~ce, Uld wh::-c every cr.-on i. m.d. to ,,"';nim~ unr.ece.slU)' suffering 'nd to 
a~Q;d (dljaing ~gnifi~nt or luti'g harm. 

Aooordingly, we conclude that, in ligm of "an undmt£nding oftraditionll el(eClJtive 
beh,vioc, of eon:e"'P<:>r"'1' pnct~e, and ofL'~ r.anduds of bi&me generally .I'plied 10 tl"",,"," tb~ 
use of the enhanced ir,lcrrogalion IKhniques in the CIA mterroga.tion pmgnm II we und.mw,d 
it, <ices col ocnn,rute gover.:rr.em beh.!.'ior Wt "i. '" eg'e8"io~l, 10 ou!ngeoul, thlt i: mlY fairly 
I>e ... id 10 shoek the contempora,y conscie~ce' u-":', 523 U ,S 11 8H n 8. 

c 

For the rusoru; IUled, "'"e conclude (nat tbe CIA int:m:g.uio~ tech:liquel, v.oi!h !hetr 
czreful scruning procedure! a.~d ""dici! monitoring.. do not "shocl: the conscience." Gi'-en t1-.. 
rcluive PlIlC:ty of Supreme Court precedent li'I'lying Ibis test" tll, let alone in In}thing 
roterebhng this setting. u will u!he comeltHpecific, faei-deptt~er,~ a.,d lomcvillal .. .:~je>:li ... e 
r.:.ture of' the ioquiry, bowC>"tI, we Ct.".not predict with confidec.ce ti".lt I \1OIIrI would agree wi:h 
OUt C<.In.lusion Wc belie>"e, ho~;, ... , !e.lt tile ~ueluoQ whether the CIA' I ealw;eed 
intenoga4oo IKhn:ques VIOlate the lub$l.I~tiv. Itand&rd of Un, ted- Statu oblig.tions under 
Article 16 is unlikely to be "Jojeet to j~dici.1 inqui!)'. 

" In~iU""-. 111< bot !hit L~:!j·,-i~,ol • ..,!un:.riry uMal' L'>< t«"b-J'l"OOI I: SEP$ tn.;";" "I"'""'uv~ 
S .. f,rolli:o"pi • . A~,""" JSl U,S. ~ll , 435-l1 (J9j7) ~ ll:al p<»plt ... .lo.~1 '-o~J:lt ... dI1'UO" t/'Ie!:"bt<>Od ,e 
be <In.,," and """01"<::,,, tI'.Il bvolunta..,. b~ !:>to", do« not "!bed ~." :0""';=1. 



L~ dependently. the Selllte's re!en'ltion. Bul .. 'en ifilii! w ... e 1m ,lw (irldeod. O\"' .n if it were 
fal se). Art!:!e 16 itself tu.< 00 do:tl~c legal . /fee:! beca",e t~e Ser.tte IUlc.hod .. ao.'l-!elf· 
execution declantion to i:s resolutior. of ratifi cation. Se. Cong. Rec. ,6.198 (1990) ("the United 
Sm •• deda.--e. ttc the provi!ions of Articlts 1 Woug.~ 16 of the Convention Ire nO;: seli
exec:m"'i(), 11 iI well ,::t:ted th.!1 non-,elf-u erulir.s tleary ~rovi,ior.$ Mca.a ooly be ,"-"creed 
purnta.'lt to kgislation to can)' !herr, into effete 11"111111")' Y. Ro/;ermm. 124 U. S, 190, 194 
(laSE). ~u olsi:! Fosler ~. N.l/.wn. 27 U.S (2 Pet.) 253. 31 4 (1 g29) ("A trwy is In ils ~lture , 
eontrI.Ct becwceo two nation:;. not a leg;,IOIive ,1;1. It d~, 001 generally e ffeo;~ of m eli, the 
object to be teeomp1isned. " but " camed into tx"""lion by the sovereign power of lb.. 
re,po::ti~e puti., 10 tile in=em "j. One impliC-'tion ofche fact that Article 16 il noHdf· 
o:Jteo.tting is tht~ "itll respect to Article 16. "lhe coons NVenolhioS' 10 do 1tId tan gi"e no 
redr=," Head Mone)' Cast'. 112 U.S 580. 598 (I BS~). Al one C()<lrt rewrtly ex,>la!oed in the 
eonltxl of !be CAT it5ol~ ·Tre.ti~al a.'"l: oot,e!f-exw;tiag do /lOt ~rffi' ;ume;ally· 
ufurce~~te right! uoles.; they ~e firsl given dfecl by imp~emen:iog legisl.uion," AUguslt " 
RMg<. 395 F.3d 1:D. 1 J2 n.7 (Jd Cit. 200~) (citations omitt~~) Be=e (,,·ith perhaps O~. 
lI .. row o:Jtco;>tion'") Arti~e 16 h"l not bu., legist,ti"ely i:npbnen:ed, the iMe",e:at;on of iu 
rub. tlmive sta~dard is unlikely to be subjo:110 j<ldi~;o.l "''l''ify.'' 

• • • 

S .... d on CIA ... ,ur~n" .. , we unJemand IN! the CIA tr.:~lTogl!ion program is nol 
conducted in the Uni~d StIle! 0' ~!errito:y ur.der'fUnited Stll" ] j uri~iClion. ~ and Ilw i: i. no: 
luthorized for USe .gainst United Stares perscr.3. Aecordl!lgly. "". conclude 1113.1 Ib.e program 
does "Ot implicate Anic:l e 16, W. ilio conclude that Ihe CIA i~:..-ms~tion pmgrw. l>lbject 10 
;~ ca.-efu! screening. Jimiu. aDd medical monilQring. would nO: ,·iO:,I. the subSWlrive 11L-.da."ll, 

" A10 ooted.~ Stoti.n lOll oW.'ti, u.,. 109·1\ p<""i~ .. WI "INoo< cr (he ft:nd> .... ,-opNlod Of 
<JIkr.ooi>:< .. ,,1< • .,uI2!>!e 0,' !hi< Ac. sb!J t>< <bI.,.led .. "~""'6o<l to M;ecl aq ptrSOf1 inthe .ccnod1 ~'.r.6<:: 
,I:.< pIop,::aJ <ontroi ofll>e \)!Ilt<d S'm. t, . c....!, Inhu....,.., ., d<",d:r., ~C>.",,'.lOf p""".hmern \h>, " 
~foW~i'o.d by tl>: Coo,tn.~o .. I ... ". 0: ~oo!!'" of~'" Uuilod S,,,,,, · To 11".' .<1<:11 C!'j, OW"",",u= rid..
jm~!"","" At';::), 16. it en.alOl. r= "'" 4:.,.s:;, 10". oIllip!ice "'" '0 ~d !Un .. '~lodl:l'.O:' PIt.>Ii< 
~ .. I(W-n f>r ""n4":1 that vbl.,.. .... "':1. 16. nu. .~atio .. , rid«. ~'''''~'''' ;, \O"JJ<,IJ 10 ,<NIl 1l: p::i;io1 
'rlqrtUll<:<l 0: Aniol. 16'f Nhsa:.:M ..... 6rd, <,,,,,,,, lldou no, """" prl .... " ri,"' of .:tioo. $< •• •. , .• 
AI":a1l<i<r". &'>do",l, l12 U.S 17l. 216 (2001) ("l.iI:, OI1btwtti,·, l«!mI-!> ... i:s<lf. prt .. " tiJOO of . :Iion to 
0II!0= [~ 10 .. """,be =at«l by ec:,,,... "I; ~.Ji<h"'Co",.cl <I All"" h_~, vm . • , ~ 'r <lff<'-'I- ~ 
Ur~"" D ...... ~IlQ F.M IOQ. IOn(l<:t Ci •. 19'9)) r= b>.v. be .. "'I"" ...... ". c-.!", 00.","";0",1 """"I" =-air 
pri''I.!e ri",,, m:!o: "I'I'-onpriodonr o-asur-.... ) (<:01.:., C<:lijc" ll ••. .51<"., eM, 'll u .s . m (1111 )). 

" Akh><p the int ....... a:.'" of Ar,i<I. 16 i, .. "1kdy 10 too: ~Jl>i<el I, joJ&oia! ;"q.Ji."j', il ;' ""o<c,~:. 
!hal • <x>u:t r:>i,,'1: l.'1on:p< 10 .<ldten su!><Ut.:h-. 'l'J«lJ"'" "'",j"' ..... FiM A:::,"ci::.e<:I cr. (0, =n1p!', ~'>e Uo""; 
S~". -&hi • or.J"" • ..i:1>.I oo~victi"" 01. hip "'~ 4ou<oet- itt '" AIti<k m~, ;: th< U .. ,«! Stal<l osir., 
.... ,d<= :!lJl b:l b<o:. 00Ui"-'<l f"", the<iell:>:: Wwgh!he 11>< 01 , r.' .. ".ood ±:i=~'~"" l<Ctrlq=. 

J9 



·",., ........... . " 

applicabl~ (0 ~ Unito:d Swes ur,der Arti~e 16 even iftl:o~ s:;(!;datds exttllded (0 tl:c CIA 
int=gation program_ Giwn the paucity of relevant prec«le.~: l."ld tbe .Itlbjec:tive n't\:re of the 
inquiry, howeW". we CI.:Ulot predict "ilil CQr.fid~noe whtth .. , CO\1lt would a;r.ee wi!n this 
co!ll;lu!ion, fuough, for t!:e r=o~ erpl~cd, the qu~on il unlikely \0 be subjea to judiei.tl 
inquiry. 

• Plwe let us mow if we may ~ of funher ~i$"'!n~ 
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