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P R O C E E D I N G S

COURTROOM DEPUTY:  Calling civil case 05-429, Hisham 

Sliti versus George W. Bush, et al.

Would counsel please come forward and identify 

yourselves for the record.  

MR. STAFFORD SMITH:  Your Honor, Clive Stafford Smith 

and Cori Crider for the Petitioner.  

THE COURT:  Welcome back.  

MR. MATHENY:  Good morning, your Honor.  My name is 

Steve Matheny for the Respondents.  And at counsel table for the 

Respondents we have Andrew Sparks, Rodney Patton and Brenda 

Patnick as the attorneys.  And also, for our support litigation, 

we have Tom Coucher and Melissa Colactis.  

THE COURT:  All right.  Welcome.  

All right.  Well, we are proceeding a little 

differently in this case because, as I understand it, Mr. Smith, 

your client has decided he does not want to listen to the 

unclassified openings; is that correct? 

MR. STAFFORD SMITH:  That's correct, your Honor.  If I 

may just explain -- and he means no disrespect to your Honor by 

this -- he is very depressed and, you know, we have had some 

issues with that recently.  But I think we can proceed as is.  I 

want you to know that there is not any disrespect -- 

THE COURT:  It's not a problem.  The Court is not in 

any way offended.  It's his choice.  I wanted to make it 
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available to him if he wished to listen in.  That's all.  

Well, obviously, this case is been percolating along 

since the classified return was filed on Tuesday, October 21st.  

We had a hearing -- a conference, I should say, with the parties 

shortly thereafter, the next day, and on the 24th to discuss 

certain issues relating to the case.  An unclassified return was 

filed on November 6th by the Government.  Discovery Motions were 

filed on November 26th by counsel.  

A discovery hearing was scheduled and held on December 

1, and the initial traverse was filed on December 5th by the 

detainee's counsel.  A Status Hearing was held that same day to 

talk about any issues relating to that.  A second Motion for 

discovery was filed on December 8th which -- also had a status 

conference that same day.  

The traverse was supplemented by detainee's counsel on 

December 12th.  We had a pre-hearing conference that same day, 

and an additional supplement to the traverse was filed on 

December 16th by detainee's counsel and, of course, the hearing 

is today.  

So as we did in the last case, last cases, for the 

unclassified portion we will have the detainee 's counsel go 

first, on behalf of the Petitioner.  And then, when we go into 

the closed session, we will have the Government's counsel go 

first with the burden of proof on the Government.  

Mr. Smith.  
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MR. STAFFORD SMITH:  Thank very much, your Honor.  May 

it please the Court and counsel.  I am going to be very brief in 

this unclassified opening.  We are dealing here, your Honor, 

with a slightly different kind of case.  We are dealing with 

someone who, as I have already mentioned, is depressed.  And 

this is someone who never had anything to do with extremism.  

And he is depressed for a good reason -- and he is often 

frustrated for a good reason.  He is no more guilty of being an 

extremist than I am.  

Now, sometimes, of course, it's when you are innocent 

that you get most frustrated and you lose your cool sometimes, 

and I think we will hear a little bit about that over the next 

day.  When I say he is innocent, I should say this:  My client 

is not a choir boy.  I say he is innocent of what he is here 

today for.  On the other hand, he has a history of some other 

issues, and I want to talk a little bit about who Hisham is.  

He was brought up in Tunisia, and he moved to Italy in 

his late teens so that he could try and get a job and do what 

people do when they come from Tunisia to Italy.  

Unfortunately, he got hooked into drugs, and he 

developed an addiction and he got into all sorts of problems in 

Italy.  And, in fact, he was convicted there, given three years 

for his drug habits, allowed out early, and went to a rehab 

center.  And he left the rehab center.  We have got a report 

from them.  
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And then he wanted to try and kick his habit again, as 

he had tried to before, but he wasn't very good at this, and we 

are going to hear throughout this that Hisham is not very good 

at kicking his drug habit.  

But he went to Belgium, and indeed he went to Belgium 

with an outstanding two years and nine months on the conviction 

there in Forli, in Italy, for drugs which he still faces in 

Italy today.  But the Italian prosecutor has given us a 

statement saying that Hisham has nothing to do with extremism 

and terrorism.  They have done a complete investigation there.  

And he says, pretty much like everyone else in this case, that 

Hisham is a drug dealer and a drug user, but he is not an 

extremist.  

When he got to Belgium, he tried briefly to beat his 

habit there again.  Unfortunately, he slipped back into the same 

problems there.  And, indeed, we have talked with the prosecutor 

in Belgium.  He was prosecuted in Belgium, too -- in absentia, I 

should say, and there are real issues about relying on any 

in absentia convictions.  But it doesn't really matter here 

because what he was prosecuted for were general criminal acts of 

forgery and the like, and he had done a little time there on 

charges of drugs again.  

And the prosecutor told us, and I will quote, that in 

all of their investigation of Mr. Sliti in Belgium and in 

Afghanistan, quote, he had seen absolutely nothing to indicate 
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that Mr. Sliti was involved in terrorism in Afghanistan, end 

quote.  

So this was his time in Belgium:  Guilty of drugs, not 

guilty of what we are dealing with here today.  

Nicknamed, by the way, and I think something that will 

come up quite a lot today, the Jalalabad Junkie because he spent 

some time in Jalalabad, and I am afraid he has been a junkie.  

Now, the government is a little cynical about why he 

went to Afghanistan, but I think that cynicism is misplaced.  My 

client says he went there to try to establish a clean new life.  

He wasn't very good at that again, I don't think, but he went 

there because probably the only positive thing that we can agree 

with the Taliban about was their effort to stop drugs in 

Afghanistan.  

And if you look at the evidence before you, you will 

see in '99, drugs dropped 25 percent in Afghanistan.  In 2000, 

they dropped an extraordinary 95 percent.  They dropped down to 

what was less than 4 percent of what it had been just two years 

before.  So it wasn't a great place to do anything much, 

Afghanistan.  Perhaps the only place -- the only thing you could 

do of any use there was kick a drug habit.  

I am not entirely convinced that Hisham was successful 

in kicking his drug habit there, quite frankly.  He certainly 

wasn't successful in kicking his habit of smoking, which you 

don't do as an Islamic extremist.  He certainly wasn't really 
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good at kicking his habit of drinking.  And I will say, on a 

personal level, as I go to Guantanamo, I have to speak French 

with Hisham -- and my French is not entirely perfect.  It's much 

better after a glass of red wine.  And while they won't let us 

have that, sadly, in Guantanamo, Hisham is the only prisoner I 

joke with about alcohol in Guantanamo Bay, and that's because 

Hisham would be the first to say that he is hardly the example 

of rectitude in the world of Islam.  

He went to Afghanistan much at the urging of a cousin 

of his called Omar Sliti.  And Omar Sliti had been convicted of 

offenses in Belgium that include terrorism.  And I think what we 

are going to hear endlessly today is the attempt to convict 

Hisham Sliti because of people he knows and people who are 

related to him.  

I think my relatives will tell you they are very glad 

they can't be convicted that way because they are related to me. 

I think that it's a little unfair to hold against anybody what 

their relatives do.  And, indeed, we will hear from our side 

certainly that Hisham was looked down on by his Islamic 

relatives and his Islamic associates because they thought that 

he wasn't a good Muslim.  And there are many reasons for that, 

which included his attitudes towards drugs and other things.  

When he got to Afghanistan where he hoped to kick his 

drug habit -- and he wanted to get married -- he didn't find it 

was the Islamic paradise that he had been led to believe.  He 
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found it was hot.  He found it was unpleasant.  And he made a 

fee slightly misogynistic statements about the people he might 

get married to there.  

Anyway, one of the things that I think is key to 

understanding him is the uncontested evidence that on October -- 

in October 2000 he tried to get out of there.  He had had 

enough, after a short time in Afghanistan, and he tried to go 

home.  He was -- 

THE COURT:  When did he get there?  

MR. STAFFORD SMITH:  How did he get there?  He flew 

there -- he flew there on a false passport.  I should explain 

that, and -- 

THE COURT:  Was it in September 2000?

MR. STAFFORD SMITH:  No.  He flew there, I think, in -- 

what was it?  June 2000 -- it was a few months before.  He 

wasn't there very long.  And he went on a false passport.  And I 

should explain that.  There is no dispute it was a false 

passport, and I hope we don't waste any time trying to prove it. 

But he was from Tunisia.  His Tunisian passport expired 

in 1999.  He couldn't go to the Tunisian embassy to say, hey, 

I'd like an updated passport because of what was going to 

happen.  He would get a one-way trip back to Tunisia, as has 

happened to a number of people.  So he got a false passport.  

And we accept that.  He was convicted of that, in fact, in 

Belgium in absentia, and he is facing four years in prison for 
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it.  And we don't have any dispute on that.  

However, he tried to leave Pakistan in October 2000, 

and he was stopped by the Pakistanis, and they identified that 

this Belgian passport was not a regular passport.  And he -- 

THE COURT:  I thought he was trying to leave 

Afghanistan.  

MR. STAFFORD SMITH:  He left Afghanistan.  He went to 

Pakistan.  And he was going to fly from Pakistan back to 

Belgium.  But he didn't get that far because he was detained by 

the Pakistani immigration authorities on charges of having a 

false passport.  

So he was detained there, but actually not for very 

long, and they weren't very good at detaining him.  When he 

figured out that they had figured out that he was traveling 

under a false passport, he walked away from the Pakistani police 

station.  

Now -- what was he going to do now?  He didn't have any 

sort of passport of any kind.  In the end, he went back to 

Afghanistan, knowing nothing else to do.  But, you know, what's 

key in this whole case is you are going to hear about endless 

documents.  And if you think about it, I think -- you know, this 

is the way it struck me.  

If you think on a very low estimate there have been 

50,000 interrogations of prisoners in Guantanamo Bay over the 

last seven years, and calculate very simply the mathematics of 
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that, there is not one statement, not one, that puts Hisham 

Sliti training in a training camp, fighting anybody, doing 

anything that would qualify under your ruling as to what an 

enemy combatant is.  Not one.  

Now, you know, we have heard about these people 

yesterday, Bal Sadr and all these other informants.  Bal Sadr 

informed on, I think, 160 people, or whatever it was.  No one 

has informed on our client to anything of any significance to 

make him an extremist.  

We plead guilty to having done drugs.  We plead guilty 

to having falsified passports, but very much we plead not guilty 

to anything that qualifies as an Islamic extremist.  And, you 

know, it's the first time I have ever found myself arguing 

something positive about my client's drug habits and his use of 

a false passport, but actually, under these circumstances, his 

slightly shady past is probably the strongest proof that he is 

not a committed Islamic extremist.  

Thank you very much, your Honor. 

THE COURT:  Thank you, Mr. Smith.  Thank you, sir.  

MR. MATHENY:  Good morning, your Honor.  May it please 

the Court.  I too will try to be brief.  The Court is here today 

because the Petitioner, Hisham Sliti made a decision to go to 

Afghanistan to prepare for Jihad and to participate and support 

hostile forces which waged war against the United States and its 

coalition partners.  
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In December 2001, Mr. Sliti was captured while 

attempting to flee Afghanistan following the fall of the 

Taliban.  Your Honor, as you have already had several Guantanamo 

proceedings before your court this week, you are obviously aware 

of the history and goals of al-Qaeda and the dangerous threat it 

poses, most particularly how the September 11, 2001, events 

plunged our nation into a full-fledged war on terror.  

With that in mind, I will omit a lengthy discussion of 

al-Qaeda in this unclassified opening.  As regards the Taliban, 

I would note that this is an Islamic fundamentalist organization 

which was formed in Afghanistan in 1994, after two years of 

violent conflict which included the capture of Kabul, 

Afghanistan's capital -- the Taliban took control of 

Afghanistan's national Government in 1996, and the Taliban 

maintained this control until the United States-led military 

campaign ousted the Taliban in late 2001.  

During all of the time in which the Taliban controlled 

Afghanistan's national Government, it provided safe harbor and 

support to al-Qaeda, to Osama bin Laden and to other terrorist 

groups.  Numerous groups, in fact, supported the Taliban and 

al-Qaeda.  One such organization was the Tunisian Combat Group.  

The TCG supported the international Islamic extremist movement; 

plus, it had close ties to other terrorist groups, particularly 

al-Qaeda.  

In 2000, for example, the leaders of the TCG met with 
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the leaders of the Islamic army for the liberation of the holy 

sites and the leaders of some other extremist groups.  And among 

some of its articulated goals, the TCG declared Jihad against 

the west and against pro-western Arab regimes.  

Speaking of all these groups collectively and the 

multiple threats they impose, we know that this enemy is unlike 

any organized opponent the United States has ever faced.  As 

this Court is aware, the members of these terrorist 

organizations do not wear uniforms and they typically do not 

carry identity cards.  These terrorist entities comprise a 

complex web of interlinked groups and cells which embrace 

nefarious goals and objectives.  And the members of these 

organizations often travel from continent to continent in order 

to carry out their radical agendas, while being funded by both 

organizations and individuals.  

In Mr. Sliti's case, he was born in North Africa and 

later lived on the continent of Europe where he worked for a 

time and where he engaged in crimes involving robberies and 

drugs.  At some points he spent time in prison, but he 

ultimately made the decision to embrace an Islamic extremist 

agenda.  And he carried out his objectives by taking certain 

actions.  

Concerning his time in Europe, particularly in Belgium, 

Mr. Sliti has been convicted in absentia of criminal offenses 

for his direct and indirect ties to one or both of the two 
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principal Defendants in a Belgian trial involving 23 alleged 

terrorists.  

One of the principal Defendants in this case was 

accused of plotting to kill U.S. military personnel at an air 

base in Belgium, and the other was accused of providing 

fraudulent Belgian passports to the two assassins who murdered 

the Northern Alliance leader Massoud on September 9, 2001.  

Mr. Sliti, however, did not confine his agenda to 

Europe.  He later traveled to Afghanistan via Pakistan and 

joined other similarly minded individuals in that nation, a 

nation which, particularly before the fall of Taliban control, 

was dotted with radical Islamist training camps that freely 

embraced Jihadist and terrorist activities.  

Although Petitioner Sliti arrived in Afghanistan before 

the United States actually began its outright war against the 

Taliban, nonetheless, Mr. Sliti chose to remain in that country 

as a supporter and compatriot of other Islamic radicals who were 

waging war against the United States and its coalition partners. 

It was not until late 2001, after the Taliban had 

fallen, that Mr. Sliti, along with numerous other enemy 

combatants, was captured as he attempted to flee into Pakistan.  

The United States did nothing to invite this war inside 

Afghanistan, but our nation did swiftly respond following 9/11.  

As this Court is aware, the response has included both the 

prevention of future attacks and the eradication of terrorists 
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and those who harbor them.  This was what Congress directed the 

President to do when, on September 18th, 2001, it passed the 

authorization to use military force.  

Obviously, I cannot specifically comment on most of the 

evidence in this case, as it remains classified.  But to briefly 

conclude, like many other terrorist recruits, Mr. Sliti traveled 

to Afghanistan.  Our subsequent classified opening will show 

that both his actions prior to his initial move to Afghanistan 

and what took place after his arrival in Afghanistan provide 

cogent connections to the general information which has been 

alluded to here.  

As this Court is aware, these cases are not presented 

in a criminal setting.  The military and intelligence community 

is not bound to maintain a chain of custody, keep an evidence 

locker, give Miranda warnings or make decisions in the global 

war on terror based on the finer points of criminal procedures.  

The military's detention of Mr. Sliti is based on 

credible intelligence information that he, as part of and as a 

supporter of enemy forces, poses a threat to the United States.  

The intelligence professionals who gathered the 

information which we rely upon had no reason to believe that 

this intelligence information would ever need to be used in a 

proceeding such as this one.  Their focus, rather, was on 

identifying, locating and stopping individuals who threatened 

the United States in a wartime setting.  As such, this Court 
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should continue to reject any attempts to transform these 

proceedings into a criminal context.  

In closing, your Honor, we respectfully submit that the 

evidence in Petitioner Sliti's case will establish beyond a 

preponderance that he is an enemy combatant and that he is 

lawfully detained as an enemy combatant by the United States.  

Thank you, your Honor.  

THE COURT:  Thank you, Mr. Matheny.  

Well, the detainee, of course, having decided not to 

listen in, we will go swiftly -- or more swiftly, probably -- to 

the closed session.  We will need to take a minute here to 

secure the courtroom with our court security officer.  So, 

Counsel, I will see you hopefully in a few minutes.  We will go 

until 1:00.  Then we will take the lunch break until 2:00 and 

then we will resume in classified session.  All right.  See you 

shortly.  

(Recess.)
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CERTIFICATE OF REPORTER

I, Patty A. Gels, certify that the foregoing is a 

correct transcript from the record of proceedings in the 

above-entitled matter.

________________________
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