Harry Nilsson and the Case for Indecency, Obscenity, and Profanity

Intro:  On June 11, Congress voted 379 to 35 for something called the Broadcast Decency Enforcement Act.  Once signed into law, the bill will increase ten-fold the fines that can be levied against broadcasters who air quote patently offensive content unquote between the hours of 6am and 10pm.  

Movement for the bill had been, as it were, stimulated by Janet Jackson's notorious wardrobe malfunction during the halftime show of the 2004 Super Bowl.  But she wasn't alone:  Howard Stern had for a long time contributed to the discussion about indecency, obscenity, and profanity.

But as independent producer Jackson Braider tells us, the struggle over what's indecent in America has been going on for decades – well, at least as far back as 1972, when pop legend Harry Nilsson recorded the song “You're Breaking My Heart” for his LP, Son of Schmilsson.   

@@@@@@@@@@@@@@

They don't call it juris-prudence for nothing.

For a century and a half, America's courts have struggled with deciding what's profane, indecent, or obscene.  In 1933, Judge John Woolsey lifted the obscenity ban against James Joyce's Ulysses because the novel was clearly more "emetic" than "aphrodisiac."  In 1964, Associate Justice Potter Stewart famously wrote, while overturning an Ohio pornography conviction, "I shall not today attempt further to define the kinds of material I understand to be embraced within that shorthand description ... But I know it when I see it..." 

And then in 1972, pop star Harry Nilsson essentially shouted “f**k” in a theater when he concluded the first side of his album, Son of Schmilsson, with this little ditty:

(You're Breaking My Heart)

(HN:  A love song – you're breaking my heart, you're tearing it apart.  What do people really say to each other?  Fuck you!  No, fuck you!  You do that and then you walk out on each other.) (It seemed logical to me, I thought we'd passed that point with the Ulysses decision years ago.  It's been in books for years.)

Profanity, indecency, and obscenity -- all jumbled together.  In the 1933 Ulysses decision, Judge Woolsey based his decision on arousal – Did the book turn him on?  If it had, it seems the judge would have allowed the obscenity ban to remain in place.  But because his honor determined the novel to be “emetic,” the ban was lifted.

Emetic – the power to provoke vomiting.

(music up)

(HN:  In that day and age, I figured it was okay, I didn't consider the administration at the time or the climate, so I didn't think there was a big deal about it and I certainly never considered censorship.)

Indeed, by 1972, Justice Stewart's “I know it when I see it” was the prevailing doctrine on obscenity.   That had come out of the 1964 case, Jacobellis v. Ohio, in which the justices determined that national community standards of decency trump state and local tastes.  All that was needed was just a touch of redeeming social value.  But that was before President Richard Nixon installed Warren Berger and William Rhenquist to the supreme court, and Nilsson butted up against local community standards.

(HN:  The point is two guys went to jail for playing it in their record stores, parking lots, shopping malls, you know?  People complained, they refused to take it off, and the police busted them and took them to jail.)

Not for obscenity, but disturbing the peace with a three-minute song.  

(HN:  I ran into one guy.  I was Christmas shopping at the Topanga Canyon shopping mall, whatever it is.  I went into this place, and I was looking for some albums or something and the guy said, are you Harry Nilsson?  And I said yes.  He said, Do you know I went to jail for you?  What am I supposed to say?  He said you should at least say thank you.  I said thank you.)

Son of Schmilsson, complete with You're Breaking My Heart, was recently reissued on the RCA Legacy label.

Outro:  Jackson Braider is an independent producer in Boston.  By way of disclosure, he frequently writes liner notes for Sony/BMG Music, who own RCA Legacy.  The tape of Harry Nilsson comes from a 1979 interview that Braider did with the singer/songwriter at his home in Bel Air.  Harry Nilsson died in 1994.  He would have been 65 years old this June 15.  
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