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STAFF COMMENTS 
ZONING BOARD OF APPEALS MEETING 

January 19, 2017 
 

Case #4256: VARIANCE 
  36 Roger Street 
  Map: 55, Lot: 187 
 
 
Owner/ Norberto & Lucilia Moniz 
Applicant: 36 Rogers Street 

 New Bedford, MA 02740 
   

Overview of Request:  The petitioners 
have submitted an application for a 
Variance relative to the subject property 
located within a Residential B [RB] 
zoning district. The petitioners have 
installed a driveway without the 
required 4’ setback from the east side property line, therefore causing the project to require a variance. The 
driveway as installed is currently setback 2’ in the front and with no (0’) setback in the rear, where 4’ is required 
along its entire length.  
 
As with all variances, the board must find: 
 

 There are circumstances relating to the soil conditions, shape or topography which especially affect the land in 
question, but which do not affect generally the zoning district in which the land or structure in question is 
located.  

 If the city were to literally enforce the zoning ordinance, due to these circumstances unique to this land or 
structure, it would mean substantial hardship to the petitioner.   

 The granting of the variance would not take away from the purpose of the zoning ordinance nor would it cause 
substantial detriment to the public good.   

 
Existing Conditions: The existing 6,694 sq. ft. lot has 100’+ frontage on Rogers Street and 68’+ depth on the east 
side and 65’+ depth on the west side. The lot shape is a trapezoid angled slightly easterly. The property has an 
existing single-family raised ranch style house (49’+ x 25’+) with a single stall garage built-into the lower level, 
below grade. A sloped driveway (12’+x15’+) serves the garage. Prior to installing the second driveway, the easterly 
half of the rear yard was hardscape with a concrete patio area (26’x28’) and asphalt (28’ x20’) area. The western 
half of the rear and west side yard was and remains green space.  
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36 Rogers Street 
Looking southwest from Rogers Street 



Located in the west end, two blocks from the New 
Bedford Police Headquarters, the surrounding 
neighborhood is predominantly single family with a few 
two-family houses. Rogers Street is a neighborhood 
street with low traffic volumes that is accessible from 
Rockdale Avenue, an urban minor arterial with heavy 
traffic.  The east side abutter’s house is sited on the 
east side of their lot leaving a side yard with three 
mature trees between the house and the shared 
property line where the driveway is installed. The rear 
southeast property has a garage located directly on the 
shared property line where the driveway is installed.  

Proposal: The petitioners received a permit to install a 
second driveway on the east side of the house. The 
driveway was installed without leaving the required 
four foot (4’) setback from the east side property line. 
The petitioners therefore, seek approval for the 
driveway as installed. The driveway as installed has a 
two foot (2’) setback in the front tapering to no 
setback (0’) in the rear. The installed driveway extends 
the entire depth of the east side (measuring 18’+x 
68’+). The petitioners explained to staff that the 
driveway was installed at an angle to the property line 
in order to remain parallel and in line with the house. 
The installation of the driveway reduces the green 
space to 41% of the property (which still meets and 
exceeds the required minimum of 35% green space).  
 
In regards to the criteria necessary to grant the appeal, 
as they relate to the soil conditions, shape or 
topography; the petitioners indicate the “neighbors grass was higher in elevation” and the driveway even outs the 
area to match, otherwise a “buffer would create a depression for water to settle”. Further in regards to the 
hardship criteria, the petitioners indicate that a “4’ depression would create a puddle through entire driveway”. 
  
Upon a site visit Planning staff noted the topography prior to installation of the driveway is difficult to discern. The 
installation of a small retaining wall on the petitioner’s property along the west side of the driveway would indicate 
the petitioners property may have in fact been higher than the abutting east side neighbors. The current grade is 
very similar between the driveway and the abutting neighbors land. Staff also highlight that the intention of the 
ordinance in requiring a 4’ setback alongside a driveway is for water to infiltrate into the ground and therefore not 
create water issues on either adjoin properties. Further, Planning Staff clarifies that a 4’ setback/buffer does not 
have to be a depression in the land. Under the zoning ordinance “the area between a driveway and the side lot line 
shall be of a different material than the material used for the driveway and shall not be covered with an 
impervious surface or crushed stone.”1 If there is an issue due to the grade it could be resolved by a material other 
than asphalt.  
 

                                                 
1
 New Bedford Code of Ordinances Ch. 9 Section 2755 

36 Rogers Street east side driveway 
Looking south from Rogers Street 



In conversations with Planning Staff the petitioners indicated that the driveway is intended to keep a boat parked 
on-site in the off-seasons. Staff notes that boats and other recreational vehicles may not be parked on public ways 
unless attached to a motor vehicle2. Therefore, the petitioners would be required to park the boat on the property 
or at a boat storage facility/boat yard. While, a larger driveway width may be required to park a boat on site, this 
issue does not relate to any specific circumstances due to the land in question. The board may factor the issue 
into their consideration, but may then wish to inquire as to the necessity of the driveway in this location on the 
site when there is ample space on the west side of the lot to meet the code requirements and their needs. 

 
For Board Member Consideration:  Staff acknowledges the shape of the lot results in a varying setback for a 
driveway installed parallel to the house yet also call attention to the fact the petitioners received a permit that 
stipulated a four 4’ foot buffer/setback is required. The petitioners and/or their agent through the permitting 
processes were aware of the requirement and agreed to follow it in their acceptance of the permit yet the 
driveway was constructed contrary to what was permitted. 
  

                                                 
2
 New Bedford Code of Ordinances Ch. 23 Section 23-22 



 

 

N 

36 Rogers Street Map: 55, Lot: 187 
NOTE: Property line is approximate; for discussion purposes, only. 
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