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Overview of Request: The 
petitioner has submitted 
applications for both a Special 
Permit and a Variance relative to 
the subject property located within a Residential A [RA] zoning district. Notice is given of a public hearing on 
the petition of: Gary Juvinall (11 Salt Creek Road, Dartmouth, MA 02748) for a Special Permit under Chapter 
9, Comprehensive Zoning Sections 2400 (non-conforming uses and structures), 2410 (applicability), 2420 
(nonconforming uses), 2421 (change or substantial extension of the use) and 5300-5330 & 5360-5390 
(special permit); and for a Variance under Chapter 9, Comprehensive Zoning Sections 3100 (parking and 
loading), 3110 (applicability) and 3130 (table of parking loading requirements-Appendix C, multifamily (3) or 
more per structure); relative to property located at 61 Orchard Street, Assessors’ map 46 lot 194 in a 
Residential A [RA] zoned district. The petitioner is proposing to have the 3rd floor apartment brought into 
legal standing as the 5th unit in the building, with no parking per plans filed.  
 
 
Under the zoning ordinance a change to an existing nonconforming structure for a substantial extension 
of the use requires a special permit from the Zoning Board of Appeals. 
 
As with all Special Permits, the ZBA must determine that the benefit to the City and the neighborhood 
outweighs the adverse effects of the proposed use. To this end the board shall consider each of the 
following in its determination:  
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a.) social, economic, or community needs which are served by the proposal;  
b.) traffic flow and safety, including parking and loading;  
c.) adequacy of utilities and other public services;  
d.) neighborhood character and social structures;  
e.) impacts on the natural environment; and potential fiscal impact, including impact on city services, tax 
base, and employment.  

 

The zoning ordinance requires ten (10) off-street parking spaces for the proposed five-family dwelling. The 
proposal has zero off-street parking spaces, requiring a variance from the requirement. 
 
 
As with all Variances, the board must find:  
 

a) There are circumstances relating to the soil conditions, shape or 
topography which especially affect the land in question, but 
which do not affect generally the zoning district in which the land 
or structure in question is located.  

b) If the city were to literally enforce the zoning ordinance, due to 
these circumstances unique to this land or structure, it would 
mean substantial hardship to the petitioner.   

c) The granting of the variance would not take away from the 
purpose of the zoning ordinance nor would it cause substantial 
detriment to the public good.   

 
 

Existing Conditions: The 4,769 SF, three story stately multifamily 
property is located on the corner lot of Orchard Street and Arnold Street, 
in a Residential A zone. The site’s parcel is a 6,218 SF corner lot, with 
80.75’ of frontage on Orchard Street, and 77.38’ of frontage on Arnold 
Street, with a lot depth of 77.57’. The subject property is a historic, 
architecturally valued property in the City and was awarded a Historic 
Plaque by the New Bedford Historic Society. The property currently hosts 
(4) legal residential units with no off-street parking. There are two units 
on the first and second level. The residential units are split to the north 
and south sides of the property separated by a grand entryway and 
center staircase. Each unit consists of a one-bedroom floorplan, with 
approximately 1,000 SF of living space. The property is known as the Hayes-Leary House constructed by Dr. 
Hayes in 1901. In 1977-1978, the property was restored at great expense by Clifford and Norma Wilbur. At 
the time of the restoration, the Wilbur’s described their efforts as: “Our purpose was two-fold: First, to 
experience the joy of returning the grand old home to its former splendor. Second, to provide gracious living 
quarters for persons desiring a retirement atmosphere”.  
 
NOTE: The property currently hosts a 5th residential unit. The 5th unit is located on the third level. The 
floorplan is comprised of a kitchen, living room, two bedrooms and one bathroom. The petitioner has a 
prospective tenant if the relief is granted. 
 



The dwelling has a covered porch 
that serves as the main entrance 
on the east elevation. Secondary 
covered porch entryways are 
located on the side north elevation 
and rear west elevation. The south 
side yard is a 15.25’+ wide grassy 
area running the length of the 
building. The front yard is 
comprised of a grass cover with 
mature hedges. There is a curb cut 
on the north side of the building 
on Arnold Street that provides a 
small impervious drive entry that 
allows for loading and unloading. 
Orchard Street is a two-way street. 
Arnold Street is a one-way 
westbound.  
 
The property is located one block south of Wamsutta Club, in close proximity to the central downtown area. 
The neighborhood is predominately comprised of stately dwellings with single and multifamily uses. Directly 
abutting this property to the south is a multi-family dwelling with a two-car garage, westerly (rear) is a 
single-family dwelling. Directly across Orchard Street is a multi-family dwelling with a garage. Directly 
diagonal across Arnold Street is Surprenant & Beneski, P.C., a Law Firm with a paved parking area. Directly 
across Arnold Street is a multi-family dwelling with off street parking.  
 
Proposal: The petitioner proposes to have the 3rd floor apartment brought into legal standing as the 5th unit 
in the building, with no parking per plans filed. The proposed fifth residential unit will be located on the third 
floor of the structure. The proposed apartment will be comprised of a kitchen, living room, two bedrooms 
and one bathroom. In total the entire structure will have six (6) bedrooms, five (5) full-bathrooms and five 
(5) kitchens. No off-street parking spaces are proposed for the site.  
 
NOTE: The application indicates in August of 2018, when the property was purchased, the electronic 
records for Certificate of Inspection represented that the “By place of Assembly or Structure” allowed for 
(5) units and thus justifying the purchase price and on-going financial model for repair and maintenance. 

 
 

For Consideration:  In considering each of the criteria necessary to grant the Special Permit appeal, staff 
offers the following for the board’s consideration: 
 

a) Social, economic or community needs which are served by the proposal. The petitioner states if 
the relief is granted the proposal creates an additional apartment in a significant historical home 
known as the “Hayes-Leary House”. Additionally, the added rental income would fund the needed 
financial resources for property revitalization in maintaining the character of the historical 
dwelling. The application also states the goods and services provided in the revitalization work 
would provide economic benefits to New Bedford and the community. Staff acknowledges the 
proposal could potentially offer an additional residential unit in a residential A (RA) zoned district. 
 

b) Traffic flow and safety including parking/unloading. The application indicates 61 Orchard Street is 
located on the corner of Orchard and Arnold Streets, where many abutters provide off street 
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parking, with ample on street parking available. The petitioner states the proposed new occupants 
would park on-street. Additionally, the petitioner states the general traffic flow would not be 
affected, and the property provides for a small drive entry that allows for loading and unloading via 
Arnold Street. Staff acknowledges that there is a curb cut on the north side of the building on 
Arnold Street that provides a small impervious drive entry that allows for loading and unloading. 
Staff also notes Orchard Street is a two-way street with on street parking; permitted solely on the 
right curbside. Arnold Street is a one-way street with permitted parking on both sides of the street. 

 
c) Adequacy of utilities and other public services. The petitioner states a new electric meter would 

be installed for the proposed 5th unit, and the existing utilities will be utilized for the project. Staff 
notes that there are adequate utility services serving this area.   
 

d) Neighborhood character. The petitioner states the area is reflective of the historic nature of New 
Bedford, with large mansions that have remained single family dwellings, or have been converted 
to multifamily use. The application states the neighborhood is quiet with residents that favor local 
venues for their needs. Staff acknowledges that the neighborhood is predominantly comprised of 
stately dwellings with single and multifamily residential uses. Additionally, there is office space uses 
present. 
 

e) Impacts on the natural environment. The petitioner does not anticipate any increased impacts to 
the natural environment as there are no exterior changes proposed. Staff acknowledges the 
impacts on the natural environment are neutral as proposed. Staff does not anticipate a substantial 
change in the existing impacts on the natural environment at this site.                                    

 
f) Potential fiscal impact, etc. The application indicates fiscal impact would be minimal. The proposed 

use could potentially provide employment to local contractors to perform work, and related 
issuance of city permits as needed. Staff acknowledges the proposal would provide an additional 
residential unit on a parcel in a residential A zoned district.  

 
 
 

For consideration: In considering each of the criteria necessary to grant the Variance appeal, staff offers the 
following for the board’s consideration: 
  

• There are circumstances relating to the soil conditions, shape or topography which especially 
affect the land in question, but which do not affect generally the zoning district in which the 
land or structure in question is located. The petitioner states the existing building size, 
configuration, location and coverage does not allow for any off-street parking on the parcel. 
Staff acknowledges the configuration of the existing structure on the parcel leaves no available 
space on the parcel to provide the required ten (10) off-street parking spaces.   
 

• If the city were to literally enforce the zoning ordinance, due to these circumstances unique to 
this land or structure, it would mean substantial hardship to the petitioner. The petitioner states 
the subject property is a historic and architecturally valued property in New Bedford and has 
been awarded a Historic Plaque by the New Bedford Historic Society. In order to be in 
compliance with the current parking requirements, the structure would require a substantial 
modification. The petitioner notes the subject property requires significant financial investment 
to abate the deterioration and ensure the dwelling remains historically valued, therefore 
causing a financial hardship to the petitioner. Additionally, the petitioner states if the relief is 
not granted; without the additional rental income it would be difficult to maintain the current 



and ongoing maintenance to preserve the historical property. Staff acknowledges a substantial 
change would need to be made to the building in order to comply with the off-street parking 
requirement.   

 

• The granting of the variance would not take away from the purpose of the zoning ordinance nor 
would it cause substantial detriment to the public good. The petitioner states that granting 
relief will not substantially derogate or nullify the intent of the zoning by-law or pose a 
detriment to the public good. The petitioner states the subject property currently hosts (4) four 
apartments without off-street parking, and the local streets do not demonstrate issues related 
to parking. The petitioner also mentions the addition of a single apartment would have no or 
negligible impact on traffic. Staff acknowledges the property is an existing nonconforming 
property in the neighborhood and currently does not provide any off-street parking. Staff also 
notes Orchard Street is a two-way street with on street parking; permitted solely on the right 
curbside. Arnold Street is a one-way street with permitted parking on both sides of the street.                                                                                     
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