
  

NASDA:  Page 1 of 9 

The National Association of State Departments of Agriculture (NASDA) 
1156 15

th
 Street, N.W., Suite 1020 

Washington, D.C. 20005 
(202) 296-9680 
www.nasda.org 
President: Ed Kee – Secretary, Delaware Department of Agriculture  

 

July 19, 2010 
 
Water Docket: EPA-HQ-OW-2010-0257 
U.S. Environmental Protection Agency 
Mail Code: 2822T 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
 
To whom it may concern: 

The National Association of State Departments of Agriculture (NASDA) respectfully submits the 
following comments on EPA’s draft National Pollutant Discharge Elimination System (NPDES) 
Pesticide General Permit for point sources discharges from the application of pesticides.   

NASDA represents the commissioners, secretaries, and directors of the state departments of 
agriculture in all fifty states and four U.S. territories.  State departments of agriculture are 
responsible for a wide range of programs including food safety, combating the spread of 
disease, and fostering the economic vitality of our rural communities.  Environmental protection 
and conservation are also among our chief responsibilities. A majority of NASDA’s members are 
co-regulators with EPA through cooperative state programs and the state primacy provisions of 
the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), and are the lead state agencies 
responsible for administering, implementing and enforcing the laws regulating the production, 
labeling, distribution, sale, use and disposal of pesticides in their states.  Moreover, a number of 
state departments of agriculture administer state mosquito control programs.  The draft 
permit’s coverage of these mosquito control activities will have significant impacts on states.   

NASDA filed amicus briefs to the full U.S. Court of Appeals for the Sixth Circuit and U.S. Supreme 
Court, asking both courts to reverse the decision in National Cotton Council v. EPA.  NASDA 
continues to maintain that the Court wrongly decided that case and that pesticide applications 
made in accordance with FIFRA should not be regulated under the Clean Water Act (CWA).  Our 
members’ role as the lead pesticide regulator in most states gives us a unique perspective on 
why this case was wrongly decided.   Before commenting on our specific concerns with the draft 
permit, we would like to summarize some of the reasons why NASDA believes the case was 
wrongly decided, as these issues also affect the institutional relationships between state 
agencies and between state and federal programs.   

FIFRA and the Clean Water Act: 

Shortly after passing the CWA, Congress also passed major amendments to FIFRA.  Congress 
clearly intended FIFRA to be the controlling statute to regulate the registration, sales and use of 
pesticide products.  In fact, the 1971 House Committee Report for FIFRA indicated Congress’s 
intent that FIFRA regulate pesticides in regards to water quality:  
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“The Congress hereby finds that pesticides are valuable to our Nation’s agricultural 
production and to the protection of man and the environment from insects, rodents, 
weeds, and other forms of life which may be pests; but it is essential to the public health 
and welfare that they be regulated closely to prevent adverse effects on human life and 
the environment, including pollution of interstate and navigable waters;…and that 
regulation by the Administrator and cooperation by the States and other jurisdictions as 
contemplated by the Act are appropriate to prevent and eliminate the burdens upon 
interstate and foreign commerce, to effectively regulate such commerce, and to protect 
the public health and welfare and the environment.”1  (emphasis added) 

The draft permit on which EPA is currently seeking comment is a dramatic departure from 
Congressional intent, as well as current practice.  Since enactment of both CWA and FIFRA, EPA 
has regulated pesticide applications under FIFRA and has never issued NPDES permits for 
pesticide applications to control pests in, over, or near jurisdictional waters.   

One of the major disconnects that makes the recognition of the distinction between authority, 
intent, and administration of these two laws important is that pesticides are purposefully 
applied for a legal purpose authorized by FIFRA while NPDES permits deal with “pollution 
discharge.”  The purpose of the NPDES is to eliminate discharges; the purpose of a pesticide is to 
control a pest.  It is also true that a purposeful designation between pesticide use and waste 
(FIFRA versus RCRA) exists.  To state program personnel, pesticides are a product with a 
purposeful use, whereas pollution discharges and wastes require elimination if possible.   

FIFRA established a regulatory regime in which pesticide products undergo an intensive pre-
market approval process that examines its impact on public health and whether it “will not 
generally cause unreasonable adverse effects on the environment.”  This registration process 
requires a significant amount of research including environmental fate data (including studies 
related to water quality) and health exposure assessments in order for EPA to develop use 
restrictions and other requirements for the pesticide label.  Farmers and other pesticide users 
are taught that use of a pesticide in a manner that is consistent with the resulting label is the 
law.  In essence FIFRA and pesticide labels are the covenants between pesticide users, the law, 
and state regulators.  State and federal laws consider pesticide applications in which the 
material is applied off target to water or allowed to drift off target as misuses; these misuses are 
subject to enforcement actions under FIFRA by state departments of agriculture.   

A number of state departments of agriculture, in separate comments to this docket, have 
elaborated on some of the problems and concerns associated with this interplay between FIFRA 
and the CWA.  We encourage EPA to pay careful attention to these comments.   

State and Federal Institutional Relationships: 

FIFRA, the federal pesticide law, established a unique, yet effective, regime in which state lead 
agencies have primacy in the enforcement of pesticide matters.  In a majority of states, the state 
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department of agriculture is the state lead agency for pesticide matters.  Additionally, most 
states are authorized under the CWA to issue NPDES permits for activities in those states. In 
most states this authority is in a different state agency than the pesticide authority. EPA’s draft 
permit will have significant impacts on this longstanding regulatory web and the resulting 
institutional relationships between regulatory agencies at both the federal and state level.   

The court did not indicate how to accommodate these institutional problems.  However, in 
order to meet the requirements of the court, it is imperative that the government agencies sort 
through these issues and reconcile the institutional difficulties.  We are still trying to fit a square 
peg in a round hole.  

Having pesticide applications regulated by two different state agencies will impact pesticide 
users.   This raises important questions such as: Who will conduct compliance monitoring (in 
states with NPDES permitting authority as well as in states where EPA will be the permitter)?  
Are we purposefully creating situations where applicators may be subject to double jeopardy? 

The provisions of the draft permit will also impact state and federal working relationships.  
While EPA, laudably, involved state regulators early on in this process, we urge EPA to recognize 
that state pesticide regulators will increasingly be called on to interface with EPA offices 
(specifically, the Office of Water) in new and challenging ways.  This will be particularly true in 
the states for which EPA will issuing the permits.  We urge EPA to put a priority on implementing 
strategies to ensure these relationships are mutually beneficial.    

Timing and Resources: 

Developing permits, implementing programs, monitoring and enforcing permits, and educating 
applicators will require significant financial and staff resources on the part of state governments.  
State departments of agriculture will play a significant role in many of these areas, particularly 
related to applicator education and outreach, as well as monitoring and compliance.  It is no 
secret that nearly every state government is experiencing significant fiscal challenges.  That, 
coupled with the fact that state pesticide programs have been chronically underfunded for a 
number of years while being required to take on significant new responsibilities, will make it 
difficult for states to maintain existing programs and meet the requirements of these permits.   

To address this, we ask that EPA make a commitment to ensure states are provided enough 
resources so that this permit does not become yet another unfunded federal mandate.  We also 
ask that the agency take steps (which we discuss later in our comments) to address issues 
involving thresholds for Notices of Intent, as these thresholds impact permittees as well as the 
workloads for state agencies.  Additionally, we ask the agency to dramatically simplify the 
requirements of the permit (particularly record keeping and reporting requirements).   Finally, 
we ask that EPA recognize the unique needs of each state and provide state regulators 
maximum flexibility in the design of their permits, again, particularly related to Notices of Intent, 
record keeping, and reporting requirements.      
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It is becoming increasingly apparent that states will not have sufficient time to finalize permits 
and implement the requisite programs prior to the court-established April 2011 deadline.  Until 
provisions related to the Endangered Species Act consultation are finalized and a review of the 
public comments on the draft permit is completed, states cannot have sufficient confidence that 
their permits will adequately reflect the provisions of EPA’s final permit.   

Moreover, significant outreach and education will be vital to ensure applicators are aware of the 
requirements under the new permitting regime.  It is a mistake—especially since so many 
variables remain unsettled—to assume that all of the impacted applicators will be prepared to 
comply with the permit requirements in such short order and without adequate outreach.  It is 
important to keep in mind that a significant amount of applicator training and outreach takes 
place in the winter and early spring.  It is unrealistic to expect that the requisite outreach and 
education will be able to occur on the current timeline.  While we recognize the agency is 
operating on a court-ordered deadline, the two year stay requested by the agency was clearly 
insufficient and we ask that EPA request additional time from the court.  Because of the nature 
of agricultural operations and mosquito abatement, applicators begin their seasons in the 
spring.  In order for the requisite training, outreach, and education, a yearlong period is 
necessary.  However, since that time frame is not currently possible within the two year stay 
requested by the agency, EPA either needs to request additional time from the court or 
establish a one year moratorium on compliance and enforcement so that appropriate outreach, 
training and education can occur.   

EPA approval of state permits could prove to be a very significant issue.  Although states have 
been working closely with the regional EPA offices, states will remain uncertain of the specific 
expectations EPA will have of the state permits until EPA’s permit is finalized later this year.  
Additionally, a number of states have reported seemingly conflicting signals from regional EPA 
offices and EPA headquarters.  This has made it very difficult for states to know the specific 
expectations EPA will have for state permits. It is imperative that states have the maximum 
amount of flexibility to design permitting programs that reflect the unique circumstances of 
each state, particularly in regards to recordkeeping, reporting, and thresholds.  We urge EPA to 
provide this flexibility and to recognize that rushing through this process could have very 
significant impacts on pesticide applicators, agricultural production, and public health.  

NASDA recognizes that technically, this draft permit is only valid for those states, territories and 
lands listed as Areas Covered in Appendix C.   However, we assume that EPA intends to make 
this draft the standard against which aquatic pesticide application permits issued by delegated 
states will be evaluated.  If so, we would ask that EPA quickly make available to state regulators 
the equivalency criteria that will be utilized in this regard.     

Regulating Pesticides under the Clean Water Act: 

Regulating pesticide applications under the CWA is problematic for state regulators and 
pesticide applicators alike.  The CWA was designed to regulate point sources of pollutant 
discharges.  Non-point discharges, including those from agricultural irrigation return flows and 
storm water runoff, have not been regulated under the CWA.  The CWA was neither intended 
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nor designed to regulate the kinds of “mini-point sources” associated with pesticide 
applications, a seemingly new category created by the courts.  The significant financial penalties 
associated with violations of the CWA—even minor paperwork violations that have no actual 
impact on environmental protection—are unworkable for the scope and scale associated with 
this draft permit.  These penalties, coupled with the Act’s citizen action provisions which will 
expose applicators to significant costs to defend against potentially frivolous litigation, could 
expose applicators to crippling financial losses.  While these financial penalties may be arguably 
appropriate for large corporate entities, this permit’s burdens will fall disproportionately on 
small businesses and public health entities with limited financial means.  Instead of providing 
environmental protection, the permit could actually deprive the public of important public 
health services of mosquito control districts and invasive species control programs that are 
integral to a safe and abundant food supply.   

Additionally, permitting these applications under the CWA is further complicated by the debate 
associated with the extent of jurisdiction of the CWA (and potential changes to this jurisdiction 
by legislation currently pending in the U.S. Congress).  Particularly troubling with this permit is 
the lack of clarity on the extent of federal jurisdiction, especially with regards to upland 
conveyances, ditches, and various irrigation features.  This lack of clarity has made it extremely 
difficult for terrestrial user groups to determine whether coverage by the general permit would 
be advisable.  We ask that EPA provide additional clarity in the permit to define the scope of 
federal jurisdiction as narrowly as possible.  Additionally, a better understanding of the 
consequences associated with accidentally encountering jurisdictional waters in the course of 
pesticide applications is necessary.  

Endangered Species Act Consultation:  

NASDA is concerned that the ESA consultation EPA is performing with the Services could result 
in significant new restrictions on pesticide applicators operating under an NPDES permit.  
Because of the significant impacts this consultation could have on the requirements of the 
permit, EPA should allow additional stakeholder input and opportunity for comment if 
substantive new requirements are added as a result of the consultation. 

Notices of Intent: 

The draft permit’s requirement that ‘operators’ who treat areas exceeding specific thresholds 
must submit a Notice of Intent (NOI) needs additional attention by the agency.  Submitting an 
NOI subjects the operator to a wide range of requirements in order to remain in compliance 
with the permit.  The thresholds established by the agency are entirely too low and should be 
revised to lessen the burdens on operators.  While we encourage EPA to give states maximum 
flexibility on NOI requirements for their permit, we also encourage the agency to revise upward 
its NOI thresholds.   Not only will unrealistically low NOI thresholds burden permittees, the 
amount of state resources that would be required to handle a higher than necessary number of 
permittees is very concerning.  We urge EPA to base NOIs not on arbitrary numbers, but rather a 
thorough understanding of risk and benefits.  
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Unreasonable Expectations of “Precise” Application:  

The draft permit includes language directing applicators to maintain equipment to “ensure that 
the equipment’s rate of pesticide application… deliver[s] the precise quantity of pesticide needed 
to achieve greatest efficacy against the target pest2.”   This language (‘ensure,’ ‘precise quantity,’ 
‘achieve greatest efficacy’) is overly prescriptive and should be revised to reflect real-world 
realities and an operator’s best professional judgment.  Moreover, we are concerned that this 
kind of language could theoretically require small-particle applications in situations where those 
are not ideal.  This could increase drift which could, contrary to the purposes of this permit, 
increase the likelihood of a pesticide product reaching water.   

The permit also includes language such as: "Use the lowest amount to effectively control the pest 
consistent with reducing the potential for development of pest resistance.3"  Language of this 
nature is vague and could be interpreted many ways by both the applicator and general public. 
The amount of pesticide that controls a pest could vary from day to day or by geographical area 
dependent on a number of weather and other environmental variables.  This raises questions as 
to the exact meaning of ‘effective control’.  Does this mean 100% pest elimination? Or perhaps 
75%?  Who will be responsible for determining whether a pest has been effectively controlled?  
What happens if an operator uses the lowest amount but it doesn't effectively control the pest? 
Is that operator in violation of the CWA?  These excessively prescriptive permit requirements 
could lead to a scenario in which an operator’s actions to comply with the CWA and this permit 
could put him in violation of FIFRA.  (Theoretically, some day it could be possible that only one 
particular pesticide may control a particular resistant pest at ten times the labeled rate. The 
lowest effective rate, as required by this draft, would be in violation of FIFRA but in compliance 
with the CWA.) 

While we recognize the difficulty of drafting a permit of this nature, we believe the permit could 
be improved by simplifying the technical language of the permit and making the document more 
accessible.   

It is important to also keep in mind that a large portion of those who will have to comply with 
the permit are trained to read and follow FIFRA labels and are largely unfamiliar with CWA 
permitting.  EPA’s draft permit and accompanying fact sheet seem to be designed for 
professionals who are trained in CWA permitting requirements.  Many of those who will be 
required to obtain these permits do not have the capacity to hire attorneys and regulatory 
experts to interpret and apply the permit to their specific operations, nor do they have the 
ability or capacity to pass on these costs.  We encourage EPA to work with stakeholders to 
provide additional clarity and simplicity in this regard. 

Record Keeping, Reporting and Adverse Incidences:  

Many of EPA’s record keeping and reporting requirements include timelines that are too short.  
For example, detailed Adverse Incident Reports are required within five days of an adverse 

                                                 
2
 PGP 2.1.3 

3
 PGP 2.1.1 and 4.1 
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incident.  We do not believe this is a realistic time frame for applicators to gather the required 
information following an incident.  We encourage EPA to gather input from stakeholders as to a 
more realistic time frame for these reports.  A fifteen day deadline may be a more reasonable 
expectation in this regard.    

Additionally, in the permit, EPA’s definition of an adverse incident is based on whether a person 
or non-target organism “may have been exposed to a pesticide residue...”  We believe this 
definition of an adverse incident sets the bar too low and is too subjective, exposing operators 
to mischief.  Requiring an adverse incident report on the basis of whether a person or non-
target organism may have been exposed to a pesticide residue ignores important elements of 
pesticide regulation through FIFRA.  FIFRA recognizes, correctly, that it is impossible to prevent 
completely exposure to residues.  Instead, FIFRA established a standard whereby pesticides 
were regulated on the basis of whether the products—and their residues—lead to 
“unreasonable adverse effects.”  We believe some of the language associated with this permit 
could undermine these Congressionally-mandated standards for pesticide regulation.   EPA 
needs to work with stakeholders to develop language for the permit that better conforms to the 
realities of pesticide regulation under federal pesticide laws.  This issue demonstrates the 
difficulty of trying to fit the CWA’s requirements to an unintended application of that law, 
illustrating yet again why we continue to maintain that FIFRA is the most appropriate vehicle for 
pesticide regulation.   

We also encourage EPA to streamline and simplify the record keeping and reporting 
requirements of this permit to recognize the unique nature of pesticide applications. We are 
particularly concerned the the level of detail associated with the Pesticide Discharge 
Management Plan will require significant time for applicators to maintain.  This could be a 
significant financial burden for applicators as the time involved in keeping this and other records 
required by the permit will likely require operators to hire additional staff or cut back on 
revenue earning activities.  Finally, we ask that EPA be very mindful of the necessity to protect 
the confidentiality of sensitive business information.   

Tier 3 Waters: 

NASDA has a number of concerns with the draft permit’s treatment of Tier 3 Waters 
(Outstanding Natural Resource Waters).  The draft permit does not provide protection under the 
general permit to applications made to Tier 3 Waters.  We are concerned about situations 
where pesticide applications may be made to these Tier 3 waters for the express purpose of 
restoring those waterways.  It seems very contradictory to effectively prohibit—in the name of 
water quality—pesticide applications that are intended expressly for that purpose.  We ask that 
EPA revise the permit to reflect this reality.   

More importantly, we are concerned about the impact that excluding applications to Tier 3 
Waters from permit coverage will have on area-wide pest suppression programs (such as the 
gypsy moth program).  Tier 3 Waters are prevalent in a number of areas of the country, 
particularly underneath forest canopies.  If pesticide applications to forest canopies encounter 
these waters, coverage under this draft permit is not possible.  This will require area-wide pest 
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suppression activities in these areas to be permitted under an individual permit.  The individual 
permit process is costly and time consuming and is frequently delayed by litigation.  If pest 
outbreaks are not able to be treated in a timely way early on, we often lose any ability to 
effectively manage these infestations.  The resulting economic—and environmental—
consequences would likely be severe.   

There is significant confusion and uncertainty related to the extent of liability under the Clean 
Water Act for terrestrial applications in the wake of the court’s decision.  We commend the 
agency for drafting this permit narrowly.  However, these issues will likely be subject to 
significant litigation once this permit is final.  Based on the extent of changes to the draft permit 
as it is made final, as well as the outcome of this legislation, the permit’s exclusion of Tier 3 
Waters could prove to be problematic.  This is especially true once various provisions of state 
law and ensuing requirements of state permits are taken into account.  We see the exclusion of 
Tier 3 Waters from the permit as problematic on a number of fronts and we encourage EPA to 
reconsider and allow the permit to extend to Tier 3 Waters.     

Costs to Operators: 

While we have briefly discussed the economic costs to comply with the permit requirements on 
the part of operators, it is important to highlight the fact that this draft will impose significant 
compliance costs on permittees.  A large portion of the permittees under this draft will 
undoubtedly be small businesses.  We are disappointed in EPA’s treatment of these costs, 
particularly as borne by small business.  It seems to us that a better understanding of the full 
costs is necessary and that EPA should work with the Small Business Administration and others 
to ensure these costs have been adequately considered.   As we have previously noted, it is 
important to keep in mind that those agricultural producers who will be required to seek 
coverage under the permit will not be able to pass on the costs of compliance with the 
requirements of the permit.  Agricultural producers do not set the prices for their products, as 
these prices are determined by markets outside of their control.   

Other Observations: 

EPA was correct in its assessment that numeric effluent limitations are unworkable in this 
situation.  The unique nature of pesticides (as discussed earlier) precludes EPA from establishing 
numeric limitations on these compounds.  Instead, EPA’s utilization of narrative technology-
based limits is a much more appropriate tact.  The proper maintenance of equipment and 
application of the pesticide in accordance with the FIFRA label are the appropriate requirements 
that should be included in this permit.   

We also are in general agreement with EPA’s utilization of IPM requirements in this permit.  
However, the specific IPM requirements may be too burdensome and unrealistic in many 
situations.  We ask that EPA work with stakeholders to ensure appropriate requirements in this 
regard.   Additionally, clarity is needed related to whom (decision maker or applicator) various 
elements of the permit’s IPM requirements apply.  Another issue EPA needs to consider is the 
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potential jeopardy operators could encounter when experts disagree on the value of a particular 
IPM technique.   

We recognize the difficulty this court decision has placed on the agency.  We appreciate EPA’s 
willingness to engage technical representatives from state pesticide agencies throughout this 
process, as well as EPA’s engagement with NASDA members and staff over the past several 
months.  We again reiterate our belief that many of the difficulties that have arisen during this 
process are the result of having to apply the requirements of a law (the Clean Water Act) to an 
activity (pesticide regulation) that was never intended to be regulated under that statute, but 
under FIFRA instead.  In fact, we ask that EPA work with NASDA to address this issue by 
advancing a legislative fix under FIFRA.  

In closing, we ask that as EPA begins the process of approving state permits, that the agency 
allow states maximum flexibility in how they design and implement their permits.  Pesticide 
regulation under FIFRA has long recognized the benefit of allowing states flexibility in tailoring 
regulation to specific situations in the states.  While not necessarily an easy task, it is important 
for EPA to ensure states have this flexibility in implementation, while also maintaining a level 
playing field and consistent overall framework nationwide.  Also, if significant changes to this 
draft permit are made, whether adding additional requirements as a result of the ESA 
consultation or by adding other uses to the permit (especially agriculture-related or terrestrial 
uses), it is imperative that EPA allow further public input on those changes by the impacted 
stakeholders.   

Sincerely,  

 

Ed Kee 
NASDA President 
Secretary, Delaware Department of Agriculture  

 


