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ABSTRACT

Canada has no legislation prohibiting forced labour, relying instead on human trafficking penal
dispositions; the two are intimately related. However, there has only been one conviction for
human trafficking for the purposes of forced labour. Here, we offer an analysis of jurispru-
dence according to a model of labour trafficking focusing on the intersection of labour
exploitation and coercion, particularly among migrant workers. We argue that Canadian human
trafficking law remains incomplete and fails to address situations of forced labour. There is a
need to think creatively about recourses. Labour and human rights law recourses are more
accessible to migrant workers than human trafficking law, given the lighter burden of proof
and the unlikelihood that courts will recognize the systemic coercion to which migrant workers
are subject. Workers and advocates are understandably drawn to these alternative recourses,
yet consequences for employers profiting from forced labour are disappointingly minor.

INTRODUCTION

Since the 2001 adoption of the Palermo Protocol1., which included forced labour (i.e. coercion to
labour under exploitative conditions, defined in more detail below) as a motive for human traffick-
ing, and the 2011 ratification of the International Labour Organization’s Convention 29 on Forced
Labour, Canada has been engaged internationally in opposing forced labour. At the national level,
however, there is no legislation directly prohibiting forced labour. The closest it has come was in
December 2018, when Bill C-423 to create the Modern Slavery Act was introduced in the Parlia-
ment of Canada, with the stated purpose of operationalizing Canada’s international commitment to
contribute to the fight against modern slavery. Around the world, different legal strategies have
been put in place to protect individuals from forced labour, with varying degrees of success (Phil-
lips and Mieres, 2015; Marx and Wouters, 2017). Through this bill, Canada would have joined the
initiatives of a growing number of jurisdictions (ex. California, France and the United Kingdom)
that have adopted legislation requiring companies to report on their efforts to address child and/or
forced labour or modern slavery in their supply chains. However, Bill C-423 has not proceeded
any further through the parliamentary process. Moreover, its limited scope in including only very
large companies and its neglect of heavily immigrant sectors, such as domestic work and
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agricultural work, meant that it did not respond to the reality of documented cases of forced labour
in Canada.
Hence, Canada relies on its human trafficking laws to address forced labour. However, at the

time of writing, there has only been one conviction for human trafficking for the purposes of forced
labour (discussed below); all other human trafficking convictions have been for sexual exploitation.
In this article, we offer an analysis of jurisprudence according to the model of labour trafficking

proposed in Beatson, Hanley and Ricard-Guay (2017), arguing that labour trafficking can be
defined as the intersection of labour exploitation and coercion – essentially, forced labour. It has
been argued that temporary foreign workers in Canada can all be considered to be engaged in
unfree labour, due to the coercive legal constraints of the Temporary Foreign Worker Program
(Choudry and Smith, 2016), and that, therefore, when there are cases of exploitation, the situation
crosses the line into the realm of forced labour/labour trafficking (Beatson, Hanley and Ricard-
Guay, 2017).
In section 1, we begin with a review of cases of forced labour that made direct use of the human

trafficking provisions in the Criminal Code and the Immigration and Refugee Protection Act
(IRPA), documenting how the Criminal Code and IRPA have proven to have serious limitations in
their capacity to bring justice for migrant workers in conditions of forced labour, hence the need
for creativity in seeking recourse.
For a variety of reasons, frontline advocates – and workers themselves – have instead been turn-

ing to labour and human rights law as a way to obtain some measure of justice in cases of forced
labour, leading us to ask the following question: Do other legal recourses, besides human traffick-
ing, better address, even if indirectly, the issue of forced labour? In order to answer this question,
in section 2 we analyse cases where non-trafficking charges were mobilized within the IRPA. In
section 3, we analyse cases where complementary human rights or labour law recourses have been
mobilized.

BACKGROUND: USING THE LAW TO ADDRESS FORCED LABOUR IN CANADA

In December 2000, the Canadian government signed the Palermo Protocol, ratifying it in May
2002. According to the Protocol (article 3, paragraph (a)), “Trafficking in Persons” is

the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or
use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power
or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the
consent of a person having control over another person, for the purpose of exploitation. Exploita-
tion shall include, at a minimum, the exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or
the removal of organs.

Soon after the signing of the Palermo Protocol, Canada reformed the federal IRPA to create a
human trafficking infraction with section 118(1), entering into effect on 28 June 2002. In 2005, the
Criminal Code prohibited human trafficking with section 279.01(1).
Despite these provisions in Canadian law, however, there have been few convictions for sex traf-

ficking and almost none for labour trafficking. Between 2005 and May 2019, the RCMP’s Human
Trafficking National Coordination Centre documented 581 cases where human trafficking accusa-
tions were made. Of these 581 cases, 559 were designated “domestic” (principally involving sexual
exploitation), while 22 were designated “international” (involving mostly forced labour) (RCMP,
2019).
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It is nevertheless important to underline that human trafficking is heavily under-reported, in part
due to the precarious immigration status of many of its victims (Dandurand and Chin, 2014). Cana-
dian research demonstrates that forced labour, in particular, involves almost exclusively migrant
workers with a precarious immigration status (Dandurand and Chin, 2014; Beatson, Hanley and
Ricard-Guay, 2017), most often with a temporary resident visa and work permit or with irregular
status (Beatson, Hanley and Ricard-Guay, 2017). The overwhelming majority of these workers will
have arrived in Canada via official channels, especially the Temporary Foreign Worker Program
(TFWP) (Dandurand and Chin, 2014), but once in Canada it is relatively easy for unscrupulous
employers to take advantage of their dependent situation, sometimes leading to a loss of status
(Beatson, Hanley and Ricard-Guay, 2017). Workers with irregular status are even less likely to
report their situation to authorities, out of well-founded fears of deportation and heavy financial
consequences for themselves and their families (Dandurand and Chin, 2014; Beatson, Hanley and
Ricard-Guay, 2017).
This portrait suggests that a limited number of human trafficking cases are brought forward each

year, with a majority being related to sexual exploitation. Statistics also show that few of these
cases result in convictions. Instead, civil compensation recourse tends to be prioritized by victims
(Ricard-Guay and Hanley, 2014: 62), for instance to recover unpaid salary.2.

A CONCEPTUAL FRAMEWORK FOR ANALYSING CASES OF FORCED LABOUR
IN CANADA

This article adopts the notion of labour trafficking proposed by Beatson, Hanley and Ricard-Guay
(2017: 140). This definition corresponds to that of forced labour that appears frequently in the liter-
ature and found in the International Labour Organization’s Convention 29 on Forced Labour.
Labour trafficking is defined as a situation in which there is an intersection of labour exploitation
and coercion. Labour exploitation may include, in ascending order of severity: fraud or deception;
violation of labour standards; and violation of health and safety standards. Coercion can be either
direct (threats; administrative, financial or psychological control; physical violence) or systemic (le-
gal or policy constraints on the worker that make them less able to resist or refuse exploitation)
(Beatson, Hanley and Ricard-Guay, 2017: 143–147). In the case of systemic coercion, unscrupulous
employers are able to exploit workers without having to exercise direct coercion (Hastie, 2013).
The TFWP, as the case in point, creates a form of unfree labour (i.e. coercion) that ties workers’
immigration status to continued employment with a single employer. In cases of exploitation under
the TFWP, changing employers is difficult; leaving the employer can lead to financial destitution
and deportation.3. Together, these systemic forces serve to keep workers in situations of exploita-
tion, should they occur (Walia, 2010; Choudry & Smith, 2016; Strauss & McGrath, 2017). There-
fore, when the combination of labour exploitation and the coercion of an unfree labour system (i.e.
in the TFWP) occur, the situation can be categorized as forced labour.

METHODS: CASE LAW ANALYSIS

In searching for jurisprudence related to forced labour, the first step was to identify any cases that
mobilized human trafficking legislation directly (art. 118(1) of IRPA and art. 279.01(1) of the
Criminal Code). Although few cases were identified and most were related to sexual exploitation, it
was noted that when section 118(1) of IRPA was used, defendants were also accused of unautho-
rized employment of foreign nationals (124[c]) and misrepresentation (127[a]). In order to find the
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maximum number of cases, the search of jurisprudence was expanded to include these related accu-
sations as well.
A bilingual (English and French) keyword search of “human trafficking” and “forced labour”

was also conducted, along with the 11 indicators of forced labour proposed by the International
Labour Organization: vulnerability, fraud, restriction of movement, isolation, physical violence, sex-
ual violence, intimidation, threats, confiscation of passport, unpaid salary, debt servitude, abusive
living conditions, abusive work conditions and excessive hours of work International labour organi-
zation, 2012. Finally, keywords related to exploitation and coercion, as well as precarious immigra-
tion status, were employed. Of note, in the majority of the decisions drawn from these searches,
the expressions “human trafficking” or “forced labour” were not used. Based on the Beatson, Han-
ley and Ricard-Guay framework, court decisions on cases where there was labour exploitation as
well as coercion were selected for analysis.
Next, an additional search using the same key words was conducted in labour and human rights

jurisprudence for Ontario and Quebec.4. This additional search was done based on the observation
in literature and among frontline advocates that people with precarious immigration status who
have been victims of exploitation may be accessing these alternative sources of justice. It was nec-
essary to take them into account if we hoped to document the number and nature of cases that have
been brought before the courts. The same criteria mentioned above for the selection of the relevant
decisions for analysis were used for this search.
Finally, a qualitative analysis of the documentary data generated by the above searches was

undertaken. Salient themes and trends were identified by applying an evaluation grid that consid-
ered the presence of forced labour via the intersection of exploitation (fraud or deception; violation
of labour standards; and violation of health and safety standards) and coercion (direct threats or
violence or indirect policy coercion) (Beatson, Hanley & Ricard-Guay, 2017: 146).

MOBILIZATION OF ANTI-TRAFFICKING PROVISIONS IN CASES OF FORCED
LABOUR: THE BURDEN OF THE GENUINE VICTIM

We begin with our findings related to the mobilization of the legislation directly addressing human
trafficking in cases of forced labour (IRPA and the Criminal Code). As we shall see, from the per-
spective of exploited workers seeking recourse, results have been limited.

Immigration and refugee protection act

Section 118(1) of IRPA was the first penal provision to tackle human trafficking cases and is
broader than the Palermo Protocol:

118 (1) trafficking in persons - No person shall knowingly organize the coming into Canada of one
or more persons by means of abduction, fraud, deception or use or threat of force or coercion.

Under the IRPA, the Crown prosecutor, defending the interests of the state, only needs to
demonstrate that an individual has been transported into Canada by kidnapping, fraud or another
means of coercion; there is no need to demonstrate that the border was crossed for the purposes of
exploitation. Although the burden of proof appears at first glance to be lighter, no conviction has
been made or upheld.
An examination of the decisions in which IRPA section118(1) was mobilized demonstrates that

the credibility of the victims was often thrown into question5., notably in relation to the means
used (deception by employers) to facilitate their transportation into Canada. In 2016, on appeal
of a 2013 guilty verdict, Franco Orr was found not guilty of human trafficking. Judge Duncan
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called into question the credibility of L.S., a Filipino worker who testified that she had been
brought into Canada by her employer to work in humiliating and degrading conditions as a
domestic worker for his family. While L.S. reported excessive hours of work, seven days a
week, confiscation of her passport and being prohibited from leaving the house alone, the judge
ruled that L.S.’s statement that Orr had presented her passport at the Hong Kong and Vancouver
airports and she had not discussed the conditions of her visa with anyone, “defied reason and
logic.”
It is interesting to note that in 2013, the complainant’s testimony was accompanied by the expert

testimony of Professor Yvon Dandurand. An expert in victimology, Professor Dandurand was
authorized by the judge to testify about the factors explaining why L.S. had remained in such a sit-
uation and had not asked for help earlier. The expert discussed vulnerability factors such as migra-
tion debt and domestic work isolation. However, this testimony was excluded in 2016, and the
complainant’s credibility became determinant in analysing Orr’s guilt.
Also in 2013, M.H. alleged that her employer, Mumtaz Ladha, had brought her from Tanzania to

Vancouver to work as a domestic worker, despite having promised that M.H. would work as an
aesthetician in a salon she planned to open. M.H. reported having to work 16 to 18 hours per day,
7 days per week for 10 months, against her will and without remuneration. The judge questioned
the complainant’s credibility, suggesting she used deception to be able to remain in Canada, nota-
bly stating,

Finally, aspects of the evidence as a whole leave me with a reasonable doubt. First, the accused
had no motive to clandestinely import a housekeeper. Mrs. Ladha is a wealthy woman who has
employed housekeepers in the past. Two testified at trial: they had both signed contracts, worked
eight-hour days, and were paid. Why would Mrs. Ladha suddenly need to bring in a foreign
national to work 18-hour days without pay? In contrast, the complainant had a motive to lie about
her circumstances so that she could remain in Canada. (para. 46 et 47)

Human trafficking charges (IRPA art. 118[1]) were recently brought in another case. Ye Win (R.
v. Ye Win, 2018 O.J. No. 5006) was accused of using deception to convince Ms. Thuzar, who was
only 15 at the time, to come from Singapore to Canada with his family. The Crown maintained that
a Kittima adoption6. and the promise to Thuzar that she would go to school were only a ploy –
notably in light of the timing, after the initial filing of the application for permanent residence in
Canada – to bring a domestic worker to Canada without having to go through the Live-in Care-
giver Programme. The Crown maintained that the victim was responsible, without remuneration,
for the majority of household tasks including cooking, cleaning and care for the couple’s three chil-
dren. She worked long hours and lived in lower quality rooms than the other members of the fam-
ily. The judge reported that these facts were not contested by the defence, which conceded that
Thuzar had been exploited “according to Canadian standards,” standards which remained unde-
fined. Despite the acknowledgement of exploitation, the accused was found not guilty. Judge Cald-
well doubted the credibility of Thuzar about the element of deception, stating notably that it was
unlikely that Ye Win had to deceive her "given the personal circumstances" – referring to Thuzar
being an adopted child and the family being under no requirement of “acquiescence of the minor
children.”
Finally, the issues of victim cooperation and credibility are aggravated in cases of human traffick-

ing by the weight given to the testimony of the victim, the potential seriousness of the experience
of the trafficking victims, and the additional contextual challenges which might exist, notably pre-
carious immigration status (Kaye & Hastie, 2015: 95–96) and the systemic racism inherent to
“south in the north” labour migration programmes (Smith, 2018). In these cases, the limitations of
IRPA to protect migrant workers are evident.
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Criminal code of Canada

A prohibition on human trafficking is included in the Criminal Code’s section 279.01 (1).

279.01 (1) Trafficking in persons: Every person who recruits, transports, transfers, receives, holds,
conceals or harbours a person, or exercises control, direction or influence over the movements of a
person, for the purpose of exploiting them or facilitating their exploitation is guilty of an indictable
offence. . .

The only conviction under the Criminal Code section 279.01, however, for a case of human traf-
ficking for the purposes of forced labour concerns, a Hungarian family accused of having exploited
19 migrant workers (R. v. Domotor et al, 2011 ONSC 626; R. v. Domotor, 2012 O.J. No. 3630).
The workers’ passports and travel documents were confiscated on arrival. Promised good job
opportunities in Canada, they found themselves subject to degrading living conditions, forced to
work unpaid in the construction sector and to carry out crimes for the benefit of the Domotor fam-
ily. The case involved large-scale organized crime, fraud and use of threats and violence. Several
family members pleaded guilty to several counts, including conspiracy to traffic in persons, and
were sentenced to prison for up to 9 years. However, no restitution was ordered to any of the 19
victims - except to the City of Hamilton.
While many elements of this case – such as deception, debt servitude, confiscation of passport,

precarious immigration status and isolation – echo more “typical” cases of labour trafficking in
Canada, Hastie and Yule (2014, 86) highlight the “unique and exceptional” nature of some other
aspects. In the Domotor case, the workers were forced to commit crimes and there was the use of
clear threats and physical violence. The authors describe it as a fairly stereotypical case of how
human trafficking is depicted in social and political spaces rather than reflecting the dominant
trends in documented cases in Canada.
Moreover, although threats and physical violence are not always used as tactics of coercion in

human trafficking for the purpose of forced labour, when they are present, they seem to have a sig-
nificant influence on the outcome of the cases in court. In fact, under section 279.01 (1) of the
Criminal Code, to prove that there was human trafficking, exploitation must be demonstrated. To
demonstrated exploitation “fear for safety” must be proven, mostly understood narrowly and inter-
preted as a fear for physical safety (Kaye & Hastie, 2015).7. This restricts the application of the
Criminal Code in situations of human trafficking for forced labour and makes it more difficult to
prove in court (Hanley and Ricard-Guay, 2014: 116; Kaye & Hastie, 2015: 94; Beatson, Hanley &
Ricard-Guay, 2017: 142–143). In cases of forced labour, coercion often takes administrative, finan-
cial, psychological and migratory forms before physical violence, which is often only used as a last
resort. Under Canada’s migrant worker programmes, employers can benefit from the systemic coer-
cion of immigration policy to exploit workers, without necessarily having to take any direct action
to ensure a worker’s compliance. Violent mechanisms of control generally associated with stereo-
typed images of the victim – the authentic victim – of human trafficking are frequently absent from
forced labour cases.

Alternative charges under the immigration and refugee protection act

To mitigate the difficulty of getting the courts to recognize human trafficking for the purposes of
forced labour, in many cases alternative charges are mobilized on top of the human trafficking
charges. By alternative charges, we are referring to charges such as unauthorized employment of a
foreigner in IRPA section 124(1) and misrepresentation in IRPA section 127 (a) (R. v. Orr, 2013
BCSC 1883;2016 B.C. J. No. 2321; R. v. Ladha, 2013 B.C. J. 2899; R. v. Ye Win, 2018 O.J. No.
5006).
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In conducting the research related to these two provisions, interesting cases which involved
labour exploitation, coercion and precarious immigration status, were identified. Won Choi, a
restaurant owner in Manitoba, was charged with hiring six workers without appropriate work per-
mits between 2008 and 2009 (R. v. Choi, 2013 M.J. No. 282). The workers were remunerated at
lower wages than the other restaurant employees and did not have access to benefits, unemploy-
ment insurance or health insurance. Similarly, Harlens Trucking Ltd. (R. v. Kang and Harlens
Trucking Ltd., 2017 No. 211165-3-C; R. v Harlens Trucking Ltd., 2018 BCSC 1171.) pled guilty to
two charges including misrepresentation (IRPA section 127 [a]). The company falsely declared to
the Canadian government that it would pay its TFW workers $23.50 per hour, while in fact it had
no intention of doing so, and engaged in other violations of labour standards. The judge handed
down a two-year probation and ordered the company to pay compensation of $352,001.83, the total
financial loss to the 29 temporary foreign workers. While the judge acknowledged the vulnerable
situation of the workers, she considered the fact that the workers had received standard hourly
wages within the sector and had had the possibility of applying for permanent residency as attenu-
ating factors. The exploitation, or rather the absence of exploitation according to Canada standards,
was thus taken into account.
The search for jurisprudence brought to light two Alberta cases – Kihew Energy Services Ltd.

and Morris – in which human trafficking charges were laid and then withdrawn in favour of less
severe charges in exchange for guilty pleas. First, in the case of the company Kihew Energy Ser-
vices Inc., human trafficking charges were laid in 2011 for the exploitation of 60 migrant workers
from Poland and Ukraine. The company pled guilty to the lesser offence of organizing illegal
entry into the country (human smuggling, IRPA art. 117 [1]). In Morris, dozens of foreign work-
ers had been offered jobs without any intention of employing them in the companies registered
on their government-approved work permits. Not only did they have to pay for their work per-
mits and the Labour Market Impact Assessment, they were made to live and work in degrading
conditions. Morris pled guilty in 2012 to unauthorized employment (art. 124 [1] LIPR) and
immigration fraud (art. 127 [a] LIPR). The human trafficking charges were withdrawn (art. 118
[1] LIPR). She was sentenced to two years and a half in prison and ordered to pay $22,000 com-
pensation to the workers.
Our analysis suggests that, while evidence in human trafficking cases largely centres on the

victim’s credibility rather than the conduct and intention of the accused, it appears that this may
be less the case for the alternative charges. The criteria the Crown must meet in related IRPA
charges appear more connected to the actions and intention of the accused than to the perception
and exploitation of the victim. It must be noted, however, that material evidence (essentially a
paper trail of immigration and employment documents) seems more likely to exist for these viola-
tions. The cases identified were cases in which there were many victims. Moreover, the charges
carry less severe sentences that human trafficking. In the decisions presented above, there was
only one prison sentence. Finally, we should note that the vulnerable positions in which the
migrant workers were placed in Canada, notably lack of negotiating power and isolation, was rec-
ognized by the courts in these decisions. However, this element was not taken into account as a
factor of coercion.
Of note, migrant workers may also often hesitate to turn to federal legal courses precisely

because of their precarious immigration status. If migrant workers find themselves without legal
status in Canada (a frequent outcome of forced labour because of the violations of the conditions
of their visas or work permits), pursuing federal recourse through the IRPA or the Criminal Code
may bring them to the attention of the Canadian Border Services Agency (CBSA), thereby expos-
ing them to the threat of deportation (Hastie, 2013; Roots & De Shalit, 2015).
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LABOUR LAW AND HUMAN RIGHTS RECOURSES: “RESISTANCE STRATEGY”
FOR VICTIMS OF FORCED LABOUR?

Labour law recourses

Complementary legal recourses have been mobilized by migrant workers and their advocates
because situations of forced labour often originate in situations where there are, in the first place,
violations of labour standards and human rights. The exploitation of these workers can take many
forms and violations can unfold in a gradual manner. If the definition of labour trafficking specifies
the combination of coercion (including systemic) and exploitation, then violations of labour or
human rights law against precarious status migrant workers fits the definition. It is thus of interest
in the context of this article to outline relevant jurisprudence in Ontario and Quebec.
Decisions were identified in which unpaid salary, non-respect of minimum wage and unpaid holi-

day and vacation time were combined with precarious immigration status. First, in Ontario, the
three cases identified were all those of live-in caregivers, who migrated under the federal govern-
ment’s Live-in Caregiver Program, in force from 1992 to 2014. Under this programme, workers
came to Canada under an employer-specific work permit, had to complete 24 months of full-time
caregiving work for that employer to have the possibility to apply for permanent residence, and
were required to reside at this employer’s home. As previously mentioned, workers on such pro-
grammes often report a sense of vulnerability due to their well-founded fear that loss of employ-
ment could result in deportation or other severe consequences. The first case was brought by Lori
Agaran who reported that she did not earn minimum wage and was not paid for overtime. In Leys
c. Likhanga (2012 CanLII 29267 ON LRB), Agripina Likhanga had signed a contract stipulating
40 hours of work per week for a salary of $400, but reported working 12 to 13 hours per day
instead and not having been able to take her two weeks of holiday. Her real working hours were
recognized (art. 6. OReg 285/01) and her former employers ordered to pay her $10,000 in unpaid
wages.8.

Although these decisions were essentially taken based on the hours worked and the unpaid
wages, it is nevertheless interesting to note that the vulnerability of these workers in their work
relations was recognized by the courts. In the first case, the judge noted the imbalance of power in
the work relationship, notably due to the isolation of live-in caregivers within their employers’
home, with their own families being overseas. An analysis of the second case shows that, in
response to the employers’ argument that Likhanga voluntarily offered to take care of the domestic
animals in their absence, the Commission stated, “First, the Respondent and persons similarly situ-
ated are particularly vulnerable given their reliance upon Canadian work permits. Any suggestion
of voluntary work should be met with the highest degree of scrutiny by the Board” (para. 30).
While there were no decisions on unpaid salary identified in Quebec, there were cases in which

the psychological harassment provision of the Loi sur les normes de travail (Act respecting labour
standards, LNT) was mobilized. In the case of Orantes Silva et 9009-1729 Qu�ebec inc. (2016
QCTAT 2155), four temporary migrant workers from Guatemala, who worked on their employers’
farm from July to October 2012, reported being victims of psychological harassment by their
employers. They stated that the psychological harassment was unceasing from the beginning of the
season: unhealthy and unheated housing, interminable hours of work, insufficient pay, random
deductions, contemptuous attitude and confiscation of passports. LNT section 81.18 defines psycho-
logical harassment as.

Sec. 81.18 For the purposes of this Act, “psychological harassment” means any vexatious beha-
viour in the form of repeated and hostile or unwanted conduct, verbal comments, actions or ges-
tures, that affects an employee’s dignity or psychological or physical integrity and that results in a
harmful work environment for the employee. For greater certainty, psychological harassment
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includes such behaviour in the form of such verbal comments, actions or gestures of a sexual nat-
ure. A single serious incidence of such behaviour that has a lasting harmful effect on an employee
may also constitute psychological harassment.

Judge St-Georges concluded that the treatment of the workers affected their dignity as well as
their psychological and physical integrity, resulting in a harmful working environment. She added,
“The complainants were frightened, exhausted, limited in their food shopping, and felt maltreated
when, in fact, they were in a vulnerable position because of their remoteness, the barrier of lan-
guage and ignorance of their rights” (para. 146, personal translation). The company was ordered to
pay $3000 in moral damages and $3000 in punitive damages to each worker. It also had to reim-
burse the costs of the psychological support one worker needed because of the psychological
harassment.
Similar conclusions were found in the recent decision Prados Parades v. Entreprise de place-

ment Les Progr�es inc. (2019 QCTAT 4593). Eleven temporary foreign workers from Guatemala
filed complaints of psychological harassment against their employer. The employer, a placement
agency, convinced the complainants to leave the employer named on their work permit, to work
for him with various contractors, particularly in the agricultural sector. The complainants were not
paid for all hours worked, nor were they paid the equivalent of the minimum wage. They had to
live in miserable conditions: lack of beds, overcrowded accommodation, prohibition on turning up
the heat, lack of food and intrusive rules. Indeed, being housed by their employer, the workers
reported being under constant surveillance and intrusions into their private life as well as being
repeatedly insulted by the employer and his wife.
The employer confiscated the workers’ personal documents, including passports, in addition to

using threats of deportation and threats to the physical integrity of the workers and their family. He
also used deception and indebtedness of workers, colluding with an immigration consultant. On 26
October 2016, the complainants were arrested by Canadian Border Services officers on the grounds
that they did not have a valid work permit.
Judge Giroux found vexatious conduct by taking into account all of the workers’ testimonies and

raised the premeditated nature of the fraudulent scheme put in place to trap the plaintiffs for the
benefit of the financial interests of the employer and the immigration consultant. She reported that
these conducts were the result of the vulnerable situation in which the plaintiffs were placed upon
their arrival in Canada (para. 17). She indicated, "The complainants found themselves in a situation
of exploitation and dependence to the extent that the employer threatened to report them to immi-
gration and to attack their physical integrity or [the security] of their family at Guatemala (. . .)9.”
[Personal translation]. She then raised the significant consequences that these conducts had, in the
long-term, on the psychological integrity of the victims. By concluding psychological harassment
and violation of the rights to dignity and integrity, given the violation of other fundamental rights,
namely the safeguard of privacy, fair and reasonable working conditions and personal liberty, the
Tribunal awarded the complainants compensation ranging from $ 20,000 to $ 30,000 in moral dam-
ages and $ 5,000 to each of them in punitive damages.
Overall, then, recourse to labour law can thus be an interesting option to obtain financial com-

pensation for the victims. Given the high threshold for proof in human trafficking, victims are often
advised to turn instead to labour law remedies. There, the burden of proof is the balance of proba-
bilities – likelihood of something being true – which is easier to establish. Moreover, in the few
cases identified, the courts seem to recognize that the process of exploitation is based on the vul-
nerable status of the temporary migrant workers.
However, few cases were identified. It is important to highlight that, of all the complaints for

non-respect of labour standards filed in Ontario with the Ministry of Labour, 80% are either with-
drawn by the applicant, directly settled between the workers and employers or refused as
unfounded by the Ministry (Vosko, 2012: 854). In Quebec labour cases, settling out-of-court
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through mediation is also encouraged. In 2018, 40,832 requests were processed at the CNESST,
the organization in charge of the promotion and the respect of labour rights (Commission des
normes, de l’�equit�e, de la sant�e et de la s�ecurit�e au travail, Qu�ebec (CNESST), 2019). Of these,
only 5,553 were concluded with a legal intervention, which include out-of-court settlements. For
instance, for the treatment of cases of psychological harassment, of 3,835 complaints to the
CNESST, only 193 were transferred to the administrative labour tribunal. Of these, 9 decisions
(4.6%) were generated and 160 (82.9%) were concluded with out-of-court settlements. The average
processing time was estimated at 709 days for legal interventions in contrast to 70.3 days for
claims without legal intervention (CNESST, 2019). We thus note that the majority of labour com-
plaints filed in Ontario and Quebec did not result in a publicly available decision being issued.
We can hypothesize that the much shorter timeline for settling without legal intervention would

be more advantageous for workers with precarious immigration status. We can also say that the
low number of decisions does not necessarily indicate that the law was not mobilized by the work-
ers in situations of forced labour, either informally or formally. Anecdotal evidence from advocacy
groups on the high number of cases concluded out-of-court also allowed us to raise this hypothesis.

Human rights recourses

The OPT vs. Presteve Food Ltd (2015 HRTO 67) decision rendered by the Ontario Human Rights
Commission is also of interest to the topic of this article. OPT and MPT, two temporary foreign
workers, came from Mexico to Canada to work for Jose Pratras, the owner of a fish processing
plant. They lived at Pratras’ house and were subject to rules such as being home with lights off at
10pm and not being able to have guests at the house. Their employer also kept their identity docu-
ments, including their passports. Shortly after their arrival, they were victims of sexual harassment,
unwanted sexual contact and sexual assault by the employer. Pratras threatened them with deporta-
tion to Mexico when they tried to refuse his advances. The threats were put into practice when
MPT was deported to Mexico after having refused him several times. The court declared Pratras
responsible for unwelcome sexual solicitation, in violation of section 7 (3) a) of the Ontario Human
Rights Code, and sexual harassment, section 7 (2) of the same code. He was also found responsible
for conduct resulting in a harmful working environment and discrimination with respect to employ-
ment because of sex, in violation of section 5 (1). The testimony of Professor Kerry Preibisch
about the Canadian Temporary Foreign Workers Program and the vulnerability of migrant workers,
and particularly women, was taken into account in order to situate their experience in a context of
systemic and structural inequality The advantage the employer derived from the threat and risk of
deportation as well as the family and economic situation of the two workers in Mexico was also
taken into account by the Commission.
In Quebec, though no relevant decision has been rendered by the Tribunal des droits de la per-

sonne (Human Rights Tribunal), two decisions rendered by labour courts recognized discriminatory
treatment, due to ethnic origin, of temporary foreign workers. First, differential working conditions
and dismissal without just and sufficient cause resulting in the deportation of workers to Guatemala
were recognized to be the result of discrimination [para 168] (Section 124 of the Act respecting
labour standards, in parallel to Section 10 and 16, Charter of Human Rights and Freedoms) (Tra-
vailleuses et travailleurs unis de l’alimentation et du commerce, section locale 501 (TUAC-FTQ) et
Savoura (griefs individuels, Noe Ricardo Arteaga Santos et un autre), 2014 QCTA 1035.):

I am of the opinion that this distinction is based on their foreign status, their language and their
Guatemalan origin. (...) This differential treatment has had the effect of depriving complainants of
the opportunity to obtain assistance, union representation and the protection of the collective agree-
ment to which they are also subject. The effectiveness of the process relies heavily on their vulnera-
bility. Without means to defend oneself and find alternatives, without money or employment, these

10 Matte Guilmain and Hanley

© 2020 The Authors. International Migration © 2020 IOM



foreign workers often have no choice but to agree to return home.
(para 159 et 160) [Free translation. Our italics]

In Prados Parades v. Entreprise de placement Les Progr�es inc., as already mentioned, Judge
Giroux also came to the conclusion of discriminatory harassment, based on the ethnic origin of the
workers.

Finally, these vexatious conducts would not have been committed, had it not been for the character-
istics specific to these complainants, whose temporary foreign worker status differentiates them
from other Quebec workers. Indeed, such a status, linked to a closed work permit, is only granted
to people of distinct ethnic origin, be they Mexican, Filipino or Guatemalan.

[Personal translation]10.

We can conclude with the hypothesis that, on the issue of forced labour of people with precari-
ous immigration status, it is useful to think creatively in order to find other possible remedies for
the victims. Human rights recourses appear to offer an interesting and possibly promising avenue
in regard to the recognition of the position of vulnerability to labour exploitation of people with
precarious migration status. However, it is essential that the courts approach discrimination in a
contextual and structural way, even in cases without physical or sexual violence. Delays in the pro-
cedures, leading such cases to often last for years, are another obstacle to their being effective for
migrant workers.

CONCLUSION

Victims of forced labour are exploited on the basis of their precarious immigration status. The fear
of deportation and loss of work permit, the risk of not being able to sponsor family members to
join them in the country of destination, are all forms of systemic coercion which can be deployed
to the benefit of employers. However, this form of coercion does not appear to be recognized by
the courts in cases of human trafficking. Without the courts’ recognition of systemic coercion, we
must question the reliance on human trafficking dispositions to address cases of forced labour in
Canada and internationally. Administrative, financial and psychological control, such as confiscat-
ing identity documents, withholding salary and isolation are seldom recognized as substantive
enough to warrant convictions; rather, the credibility of the victims is too often thrown into doubt.
In cases where there is an absence of physical violence, sexual violence or sequestration, forced
labour victims do not correspond to the stereotypical victim of human trafficking. Faced with the
limitations associated with human trafficking prosecutions, alternative immigration provisions are
sometimes mobilized to bring charges. While these alternative accusations yield more convictions,
due notably to less exclusive an emphasis on victim credibility, the sentences are also lighter.
Penal decisions on human trafficking for forced labour remain rare and the majority of victims

will never take this route. Instead, the mobilization of labour law recourses may prove a more inter-
esting option to get compensation for the victims, given the lighter burden of proof. While the
recourse of unpaid wages was tried in Ontario, psychological harassment recourse led to an inter-
esting result in Quebec. The recognition of situations of exploitation affecting dignity or psycholog-
ical integrity, beyond the notion of physical integrity, broadens the field of recourse for victims.
Nevertheless, few decisions were identified in either Ontario or Quebec. While we can deduce from
this that few complaints were filed, we cannot dismiss the possibility that the law was mobilized
and that this low number is instead explained by the majority of complaints being settled out-of-
court through the intervention of provincial authorities or through mediation. Human rights
recourses are another option identified in our research. The OPT v. Presteve Food Ltd (2015 HRTO
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67) decision shows the necessity of thinking in creative ways about recourses. In fact, thinking
about discrimination as structural and systemic might be an interesting strategy. These recourses
have the added benefit of lowering the likelihood of non-status migrant workers coming to the
attention of the CBSA.
We can draw the conclusion that the positive law in force remains incomplete and does not

easily address situations of human trafficking for forced labour, a situation echoed internationally.
Victims are placed in situations of vulnerability created by systemic forces; that is, political and
legal conditions, created and implemented by the State, allowing the perpetration of these acts of
exploitation with impunity. An approach better adapted to the reality of situations of forced labour,
in particular one which recognizes, under a systemic approach, the different forms of coercion to
which victims are exposed, would undoubtedly be an advance for their protection. And we can see
that migrant workers and their advocates are already taking action to find more effective, yet still
not fully satisfying, recourse for their exploitation.

NOTES

1. The Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children,
supplementing the UN Convention against Transnational Organized Crime.

2. In Canada, there is a restitution order under the Criminal Code (section 738 (1)), which allows a victim of
a crime to obtain compensation from the offender. However, it is discretionary at the Court and very little
mobilized. Out of all Criminal Code offense cases by adult offenders, courts ordered restitution in only
2.7% of cases in 2017-2018.

3. The 2019 introduction of the Open Work Permit for Vulnerable Workers offers some possibility for work-
ers able to convince immigration officials that they have suffered violence or exploitation at the hands of
their employer: https://www.canada.ca/en/immigration-refugees-citizenship/corporate/publications-manua
ls/operational-bulletins-manuals/temporary-residents/foreign-workers/vulnerable-workers.html

4. In Canada, labour and work-related human rights legislation fall under provincial jurisdiction, which
explains our choice of two provinces for this search (art. 92 (13) L.C).

5. Questioning workers’ credibility is a well-documented ruse that has been noted in other contexts. For
example, Ontario’s Open for Business Act had the unintended consequence of creating a racialized and
gendered pattern of categorizing certain workers as lacking credibility in their claims and excluding them
from recourse (Gellatly, 2011).

6. Ms Thuzar was adopted under the Burmese Kittima law [Kittima Adoption Act of 1941]. The expert called
by the defence, Professor Bush Galati, testified that the Kittima Adoption Act allows rich families to adopt
poor children in order to give them a better life. He indicated, however, that these children were not trea-
ted like the family’s children. In addition to being responsible for household tasks, they had to look after
the family’s children and were considered “very special servants.”

7. Kaye and Hastie, on this note, report, “In the records of the parliamentary committee reviewing the initial
bill, the connection between ‘safety’ and physical harm was noted, though not subject to substantial
debate: ‘[b]asically, they fear for their life or physical harm to themselves, or, in the trafficking situation,
threats against family members back home’ (Senate of Canada, 2005).”

8. Article 111 of the law provides that wages are only recoverable for a period of six months preceding the
complaint. It was therefore determined that the plaintiff was entitled to recover the wages owing between
3 June 2011 and 3 June 2011 the date the complaint was filed. The payment order was thus modified. The
employers owed $ 13,092.29 to the plaintiff in unpaid wages and rights under the law. As the law limits
the maximum amount payable under the law to $10,000.00, the respondents were ordered to pay the plain-
tiff $10,000.

9. Les plaignants se sont retrouv�es dans une situation d’exploitation et de d�ependance dans la mesure o�u
l’employeur menac�ait de les d�enoncer �a l’immigration et de s’en prendre �a leur int�egrit�e physique ou �a
celle de leur famille au Guatemala (. . .). [Para. 18]

10. Enfin, ces conduites vexatoires n’auraient pas �et�e commises, n’eut �et�e des caract�eristiques propres �a ces
plaignants, dont le statut de travailleur �etranger temporaire les diff�erencie des autres travailleurs qu�eb�ecois.
En effet, un tel statut, li�e �a un permis de travail ferm�e, n’est attribu�e qu’�a des personnes d’origine ethnique
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distincte, qu’il s’agisse notamment de Mexicain, de Philippins ou de Guat�emalt�eques. Or, dans notre
affaire, la situation de harc�element qu’ils ont dû subir donc en lien avec leur origine ethnique, ce qui con-
stitue �egalement du harc�element discriminatoire puisqu’il est fond�e sur un motif interdit par l’article 10 de
la Charte. [Para. 19]
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