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Case Name:
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International Union, Local 1518 (Vacation Pay Grievance)
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Union, Local 1518, union,
(Vacation Pay Grievance)
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 British Columbia
Collective Agreement Arbitration

Surrey, British Columbia

Panel: A. Paul Devine (Single Arbitrator)

Heard: October 26, 28, November 6, and 10.
Award: December 23, 2015.

(99 paras.)

AWARD

INTRODUCTION:

1     The Union is certified to represent all of the employees of the Employer. Included in this certification are
temporary foreign workers hired under the federal Seasonal Agricultural Workers Program ("SAWP"). The
Employer normally hires approximately 24 employees from Mexico under this program. As the name
implies, employment under SAWP is seasonal, can run up to 8 months in a year but must end no later than
December 15 of each year. Employees under the SAWP usually begin their employment with the or about
February of each year, and normally leave some time in October.

2     Article 21.01 of the 2012-2016 Collective Agreement between the parties provides the Employer shall
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pay all employees a vacation allowance of 4% of gross wages, increasing to 6% after three consecutive years.
The payment is made to foreign workers on their last cheque at the end of a season or on their actual return
home date whichever is the sooner. Article 21.02 states that for the purposes of this Article, vacation pay
shall be calculated based on the employee's seniority date.

3     Article 7 of the Collective Agreement deals with seniority. The Employer is required to maintain one
seniority list which will identify employees as either foreign or domestic. It also provides that the seniority of
foreign workers in prior seasons is to be maintained notwithstanding the termination of their employment at
the end of a season under the terms of the SAWP. Their seniority begins to accumulate from the previous
seniority amount on the first day worked in the next season. While this Article speaks of seniority by season,
Article 21 provides that after three consecutive years, employees become entitled to 6% vacation pay payable
to them on the last day of their seasonal employment.

4     On June 24, 2015 the Union filed a grievance on behalf of all of its members employed by the Employer.
The grievance pertained to the payment of vacation pay to those employees in the SAWP who were entitled
to receive the 6% vacation allowance. In a clarifying email, the Union explained to the Employer that the
policy grievance involved every member of the Union who qualified for the increased vacation allowance
since the first Collective Agreement was signed between the parties in 2009. The position of the Employer is
that the grievance is out of time in accordance with the provisions of the Collective Agreement. As well,
during the arbitration the Employer took the position that the Union had knowledge of the facts needed to
advance its grievance but failed to act on those facts in a timely manner.

5     I was appointed under section 104 of the Labour Relations Code to hear and adjudicate on this dispute.

OPENING REMARKS

6     As this is a Union grievance, counsel for the Union began by noting that the grievance arises under the
two Collective Agreements, the first in 2009, and the second in 2012. All of the workers involved in the
grievance are from Mexico. The grievance deals with 10 employees who have been employed by the
Employer since at least 2007. The records pertaining to the start dates of these employees were provided as
part of disclosure by the Employer prior to the start of the arbitration. The position of the Union is that these
employees would have first been entitled to receive the 6% vacation allowance in 2010, which was the third
year of their employment. Records indicate that the only time the 6% vacation allowance was paid to these
workers was in 2014.

7     The Union submits that the affected employees are a vulnerable group as recognized by the courts and by
several authorities including the BC Labour Relations Board. The failure of these employees to bring forward
their grievances earlier is explainable because of their vulnerability.

8     As for as the timeliness argument is concerned, the Union submits this is an ongoing grievance. Further,
the Union grieved as soon as it had a reasonable basis for doing so. In the alternative, I have the discretion to
relieve against time limits under section 89(e) of the Labour Relations Code ("Code") under just and
reasonable terms. It would be inequitable to allow the Employer to profit at the expense of a vulnerable group
of employees. Further, there is no prejudice to the Employer to require it to pay what was required under the
Collective Agreement. The Union was not seeking interest or other penalties. It submits that case law
authorities suggest that the primary factor to consider in deciding whether to relieve against time limits is to
look at who is at fault for not catching the error. This normally would fall to the employer because it has the
records and payroll systems which determine entitlement. While employees normally also have an obligation
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to examine their pay cheques and complain if they are short, the unique position of the SAWP workers places
them in a very different position. The authorities also suggest there should be an order for payment of full or
partial retroactivity depending on the facts of each case. As SAWP workers are uniquely vulnerable, they
should receive full payment.

9     The circumstances of the timeliness argument were inextricably bound with the necessity to hear and
consider the evidence about why the policy grievance was not filed until well after the events that first gave
rise to a potential dispute. I therefore declined to rule on it as a preliminary matter. Both the Union and the
Employer called evidence in support of their respective positions on the timeliness issue.

EVIDENCE

10     Felix Martinez is the Business Agent for the Union who represents the farm workers employed by the
Employer. Prior to his engagement in this position, Mr. Martinez worked for the Mexican Consulate office in
Vancouver. He was an officer for the SAWP working for the Government of Mexico in charge of mobility
issues. SAWP workers are able to transfer their employment to other employers in certain circumstances. He
dealt with the transfer applications.

11     Martinez explained that in order to engage seasonal agricultural workers, an employer must first run
advertisements to establish that no Canadian wants the job. If an employer satisfies this criteria, it can then
apply for visas for employees under the SAWP. Mexico is involved in the program, but is not the only
country that provides seasonal agricultural workers. When Mexican employees are involved, the approval to
obtain workers is sent to the office of the Mexican Consulate, which sends the approval to Mexico. The
approval sets out the number of workers which an employer is eligible to employ. An employer can name
request employees, but they must be workers who are inside the program.

12     An employer seeking workers from Mexico can request employees by age, gender, and physical
description. For example, an orchard farm may request tall farm workers to pick apples. If no name is
requested, the Mexican Ministry of Labour chooses the farm workers. The employer pays the cost of travel
for the seasonal farm workers. When they arrive, they are met by the Mexican Consulate and/or the employer.

13     The Ministry of Labour in Mexico engages workers for the program. Criteria for eligibility include the
applicant must have no more than a primary education, usually no more than Grade 3, be married with
children, and have previous agricultural experience. The age of an applicant is to be between 20 - 45 years
old, although this criterion may be fudged by an applicant. Successful applicants cannot bring their families
to Canada. SAWP workers may return to Mexico if they are ill or if there is a family illness. If terminated, the
seasonal farm workers are sent home. There is no way they can stay in those circumstances.

14     Seasonal farm workers can work up to 8 months in a season but they must leave Canada by December
15 in each year. The Mexican Consulate is not made aware of date of leaving for the farm workers. It is
entirely up to the employer to decide but the employer is supposed to advise the Mexican Consulate when the
seasonal farm workers are sent home. The employer also provides the Ministry of Labour for Mexico a
performance review of the employees that it used along with a statement about whether they would employ
them again.

15     Earnings of eligible farm workers are much higher than the 70 pesos per day that is paid in Mexico.
SAWP workers earn 20 - 25 times more from their work in Canada. Wages paid to seasonal farm workers
under the SAWP are set by the federal government. Normally wages are set at a few cents above minimum
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wage.

16     Seasonal farm workers cannot quit their employment and take up work elsewhere. A transfer of their
employment is required. They must find a receiving employer, one that is approved by Service Canada. The
transfer of employment is usually arranged by the receiving employer and the Mexican Consulate. Both the
transferring and receiving employers normally communicate on a transfer application. It is very rare for an
employee to do so. Instead, a farm worker wanting a transfer must contact a receiving employer to initiate a
transfer.

17     Seasonal farm workers normally live on the farm where they work or sometimes in a hotel. Farm
workers employed by the Employer live on the farm in a communal facility. This year there are 24 Mexican
farm workers employed by the Employer. Most share bedrooms and washrooms. This is common for
seasonal workers. There is no private place to meet in the Employer's facility, so Union meetings take place
in the living room or in the kitchen. During those meetings, there are always other workers around, so they
are aware of what is being discussed. Martinez testified that there is a huge sense of distrust among co-
workers.

18     The hours of work for the Employer are extensive. 40 hours of work per week would make the seasonal
workers angry. They want 60 or more hours of work each week. The seasonal workers regard time not
working as time wasted.

19     Martinez testified that there was a view in the Mexican Consulate when he was employed that there was
a risk to the program if employees became unionized. He was also aware of discussions with seasonal farm
workers at the airport not to contact anyone but the Mexican Consulate during their stay here.

20     Martinez first began to service the bargaining unit of farm worker employees of the Employer in
February 2014. He was not involved in negotiations for the two Collective Agreements with the Employer
conducted in 2009 and 2012.

21     Martinez normally meets with the Employer's farm worker employees when they are in town shopping
for groceries. Meetings at the communal farm house have not been successful because the farm workers are
reluctant to talk there. Outside the facility, they can meet one on one. Normal one on one meetings focus on
how the employment is going, whether they are getting enough hours, whether they are being paid what they
should, getting their vacation pay, etc. Martinez has found it difficult to get accurate answers as responses to
his questions differ. He has found that the farm workers are fearful, and do not want the Employer to know
that they have been talking with someone from the Union. Seasonal farm workers are very reluctant for him
to challenge the Employer because they are afraid of not being called back for the next season. Martinez has
explained the protection available to the farm workers in the Collective Agreement but there is still a concern
that they will get less attractive jobs and fewer hours of work. There is no shop steward on the farm, and
there is a strong culture of fear. The same attitude is found in the Occupational Health and Safety Committee.
Martinez has been told not to advance concerns with the Employer, and has said the Union would not do so
without agreement from the farm workers.

22     Martinez noted that the first Collective Agreement with the Employer was negotiated in September
2009. There are extremely short time lines for filing grievances in this Agreement. Under Article13,
grievances are to be advanced within three days of the event giving rise to the dispute. This time limit is
extended to thirty days under the 2012 Collective Agreement but both Agreements provide that a policy
grievance is to be filed within 10 days. Under Article 13.09 of both Collective Agreements, grievances that
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are not filed within the time limits specified are deemed to be abandoned.

23     Article 7.01 of both Collective Agreements similarly deal with seniority and its impact on recall rights.
The Employer is obliged to recall the seasonal farm workers by name and seniority unless their employment
is impacted by other provisions. Seniority will continue to accrue on the first day that a farm worker returns
to seasonal employment.

24     There is no classification seniority for work with the Employer. The most favoured work is less labour
intensive and attracts more hours. There is no restriction in the Collective Agreement on how the Employer
chooses to assign duties to a farm worker. There is also no restriction in the Collective Agreement on the
performance appraisal that the Employer provides to the Ministry of Labour of Mexico.

25     Under Article 21 .01 of both Collective Agreements, vacation pay of 4% is paid for the first three years
of employment. It rises to 6% after three consecutive years of employment. Vacation pay for seasonal
workers is paid on the last cheque at the end of the season or on their actual return date whichever is the
sooner. Martinez noted that the seasonal workers returned to Mexico almost immediately upon the end of the
season. The position of the Union is that those employees who worked for the Employer prior to the signing
of the first Collective Agreement in 2009 became eligible for 6% vacation pay based upon their original hire
date.

26     On the issue of the timing of the policy grievance filed on June 24, 2015, Martinez testified that he
raised the issue of vacation pay in the latter part of October of 2014 when he made a visit to the farm. At that
time, there was no one in the bunkhouse. He went away and had lunch and on his return, spoke with one of
the long-term seasonal workers, Honorio Corona-Martinez, who was then in the bunkhouse alone. There was
a chance to talk uninterrupted, and so Martinez asked him if the was paid 6% for vacation pay in the prior
year. Corona-Martinez said he had not received 6%. Martinez told him that he would need a paystub in order
to raise the issue with the Employer. Other workers then returned to the bunkhouse, and Martinez asked them
if they had been paid received 6% for vacation pay. Some said yes while others said they did not think so. He
told them he would need their paystubs in order to make a claim. He proposed that the farm workers provide
their pay stubs as a group, or get them from workers who were not returning the following season. The
workers told him they would look into it. Martinez said this is a common answer, they will get back to him,
but usually they do not.

27     Martinez later summarized the conversation in a memorandum to his supervisor which was contained in
an email dated October 23, 2014. He noted there were concerns expressed to him by the seasonal workers of
not being called back to work for the next season, of not being paid for breaks, and being given fewer hours
of work. On the discussion about holiday pay, he expressed the view that fear of repercussions was holding
the farm workers back.

28     Martinez testified that he did not get any pay stubs. He returned to the farm on October 24 at dinner
time. No one mentioned the issue of pay stubs to him, and at this point, he did not have any hard evidence of
whether 6% of vacation pay was being paid to the farm workers or not. At that time, the farm workers were
scheduled to travel home a few days later.

29     Martinez was only able to calculate the vacation pay received by the seasonal farm workers when he
received documents from the Employer on June 17, 2015 in another matter that was before the Labour
Relations Board. From the Employer's records it was apparent that vacation pay of 6% was first paid to the
qualified seasonal farm workers in 2014 but not before. It was not paid at all to Luis Lopez who was entitled
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but had returned early in the 2014 growing season.

30     The Employer opened after Martinez concluded his evidence. Not surprisingly, the main issue for the
Employer was the time limits in the Collective Agreement. Both the 2009 and 2012 Collective Agreement set
out time limits for filing grievances, failing which they are deemed to be abandoned. Those time limits
passed years ago. Since vacation pay is a one-time annual payment, the grievance should have been
submitted within three or thirty days of the payment.

Brown v. Dunne Issue

31     The Employer called Honorio Corona-Martinez as its first witness. It became quickly evident that his
evidence was going to contradict that of Martinez in respect of whether the Union had prior knowledge of the
failure of the Employer to pay 6% of vacation pay. The evidence had not been put to Martinez during his
cross-examination. This raised an issue of the weight that should be put on the evidence in accordance with
the so-called Rule arising from the House of Lords decision in Browne v. Dunne (1893) 6 R. 67. As the
Employer was not represented by counsel, and so was unfamiliar with this procedural requirement, it was
decided by agreement that Martinez could be recalled and examined on this evidence.

Employer Evidence

32     Honorio Corona-Martinez gave his evidence with the assistance of an interpreter. His main language is
Spanish. He has worked for the Employer for 9 to 10 years, usually for 7 to 8 months at a time. He does
general work on the farm, including driving a fork lift and driving truck. There is a language barrier because
the Employer does not speak much Spanish.

33     Vacation pay is received on the last day of work which is usually in October. For example, Corona-
Martinez received his vacation pay when he finished work on October 27, 2014. It is a one-time payment. He
recalled meeting to discuss this issue with Felix Martinez sometime in the last week prior to his leaving for
Mexico. He recalled that the meeting occurred in the kitchen, and lasted for about one hour in total. The two
were alone for about 30 minutes, and then some of the other farm workers came into the discussion. Corona-
Martinez testified that he did not feel comfortable because there were trust issues with the Union. No notes
were taken of the meeting. Corona-Martinez concurred with the evidence of Felix Martinez to the extent that
others were asked if they had received their 6% of vacation pay. Some said no, others said they did not know
if there were getting 4% or 6 %. Contrary to the evidence of Felix Martinez, however, Corona-Martinez
testified that he did provide the business agent with his last pay stub for the 2013 season. This set out his final
pay and included vacation pay at 4%. It also set out the number of hours for which he was paid. He recalled
there were three other farm workers who talked about the issue but he did not recall if any of them gave
similar information to the business agent. He also disagreed that he told Martinez he had been punished by
the Employer after his return from a work-related compensable injury because he was given different work
from that which he normally performed. Corona-Martinez testified that he later raised the vacation pay issue
with Ranjit Sandhu, the brother of the current manager of the Employer's business, and he received the 6% of
vacation pay on his last cheque in 2014. He recalled as well that Felix Martinez told him he needed to sign a
paper for the Union (a membership card). He was told that if he did not sign the document, the boss would
not want him anymore. He said he would not sign the paper, and asked that it be left behind. Martinez told
him he could not leave it behind. There was no discussion about vacation pay in 2015.

34     Corona-Martinez was cross-examined extensively on the evidence he gave in direct. I will briefly
summarize some of the highlights of the evidence rising from the cross-examination. He agreed that he had
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not been paid 6% of vacation pay for his work in 2009 - 2013 inclusive. He did not, however, raise the issue
with the Employer before but only discussed the vacation pay issue in 2014.

35     He initially disagreed with the suggestion that the membership card discussion took place prior to the
discussion about vacation pay. He insisted that it occurred afterwards. He understood that if he did not sign
the card, he might not be eligible to be recalled for employment. He agreed that Felix Martinez showed him
Article 3.06 of the Collective Agreement that requires membership in the Union. He was then shown an
email from Felix Martinez to his supervisor dated October 3, 2014 in which he reported on the refusal of
Corona-Martinez and another farm worker to sign a membership card after being told it was a requirement of
their employment. Upon being shown this document, Corona-Martinez acknowledged that the meeting about
the membership card must have been earlier than he recollected. He acknowledged that he eventually signed
the membership card at the request of the Employer.

36     Corona-Martinez also agreed that he was involved in a campaign to decertify the Union. There were
proceedings before the BC Labour Relations Board on an application for decertification but these were put on
hold pending the resolution of a case involving another employer (Sidhu & Sons Nursery Ltd. BCLRB No.
B56/2014 decided on March 20, 2014.) He agreed that he brought the decertification application up again
with the Board in June 2015. He filed a letter for this purpose with the Board in English. He said he received
assistance in interpreting the contents of the letter. The letter was in response to a 16-page submission filed
by the Union opposing the application.

37     Corona-Martinez agreed that in the submission he accused Felix Martinez of interference with his
application by putting pressure on the farm workers to change their minds. He described this as putting
pressure on the boss to pay 6% of holiday pay instead of 4%. He felt this was an improper pressure
notwithstanding that it is in the Collective Agreement. He agreed that he knew the union had no proof about
whether farm workers had been paid 6% of vacation pay except for the payslip which he gave to Felix
Martinez.

38     Corona-Martinez acknowledged that he attended case management meetings held at the Labour
Relations Board over the Sidhu matter because it was holding up the decision on his application. He denied,
however, reviewing a letter that was copied to him regarding the case of Victor Robles. Robles had worked as
a seasonal farm worker in 2010, and was supposed to return to work in 2011. He was told before the returned
to work that there was a problem with his visa. He was called to a meeting in Mexico, and told his visa was
being held up because someone had entered illegally from the US using his name. The Canadian embassy,
however, confirmed his visa was OK, and Robles later learned that his visa was being held up in Mexico
because of alleged union participation. Robles attended a press conference with the Union on May 18, 2011
to denounce his being blacklisted, and his story was reported broadly in the media including television.

39     Corona-Martinez said he had not heard about this case, and his focus was only on his issues. He denied
knowing Robles personally, although they both come from the same state in Mexico, and said he was not told
by the government in Mexico to bring on an application for decertification (this was an accusation made by
the Union against him.) He maintained he was unaware that the allegations of improper interference by the
government of Mexico in the Vicor Robles matter had been found to be true in the decision of the Labour
Relations Board in Sidhu, supra. He agreed that he knew the facts in the Robles matter to be true but
maintained they were not true in the application he was involved in, and there was no interference there. He
agreed that he had filed the second application for decertification in 2015. He agreed there were a number of
challenges to the application by the Union.
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40     Corona-Martinez was questioned about why he had a paystub in his possession for 2013 when he was
asked about it a year later. Why did he have the document in his possession in 2014 when only a T4 was
needed for taxes? He maintained it was important to him to have these records. He had been asked in direct
where his 2013 paystub was, and answered that he did not know, it was with Felix Martinez. In cross-
examination, however, he was asked why he would give up a document that was so important to him. He then
said that the one he gave Martinez was a copy, he had others. He also agreed that he did not want the Union
to file a grievance on his behalf. He only gave the document to Felix Martinez in order to show him what he
had been paid before. He was asked if he was getting 6% vacation pay on his pay for 2015. He said that he
was certain that he was. Documents were then obtained from the Employer, and they showed that his
vacation pay was recorded on his payroll at 4%. His response was that on his last pay it would be at 6%.

41     Felix Martinez was called in rebuttal about having been given a payslip by Corona-Martinez in October
2014. He denied receiving the document, and said it was his practice not to take documents from workers.
Instead, he takes photographs of such documents with his cell phone. If he had received the payroll document
as alleged, his email memorandum to his supervisor would have recommended filing a grievance. Instead, he
reported that no one gave him any supporting documentation.

42     While he agreed he had put pressure on Corona-Martinez and another employee to sign membership
cards for the Union, the meeting for that purpose took place in early October sometime before the meeting in
which the vacation pay issue was discussed. The employees were told it was a condition of employment that
the membership cards be signed. As well, he gave them a copy of the Collective Agreement in Spanish.
When he discussed the membership card issue later with Corona-Martinez, he was told there was still
something going on at the Board, and so he (Corona-Martinez) did not want to sign a membership card.

43     Parveen Sandhu is a 50% owner and is the manager of the Employer's business. Her brother Ranjit
owns the rest of the business. The Employer is engaged in vegetable and dairy farming. Ranjit was previously
active in the management of the business but is no longer involved. Ms. Sandhu had been responsible for
administrative work, packaging, and sales. Since her brother is no longer active in the business, she is now
also responsible for growing, spraying, and the scheduling of workers. Apart from herself, there is one other
office employee, two supervisors, and 24 seasonal workers hired under the SAWP.

44     Before engaging workers under SAWP, the Employer must advertise locally for employees. This
normally takes a few months. Then a Labour Market Impact Assessment is required, following which an
application to Service Canada is filed. She can (and under the Collective Agreement must) name request her
employees. The application for employees is provided to the Government of Mexico.

45     Workers begin to arrive in small groups in February or March with larger groups arriving at the start of
the summer. The Employer is supposed to be able to provide a minimum of 40 hours per week of
employment. When this can no longer be made available, the workers are laid off. Layoffs normally occur in
October but the warmer weather this year has allowed the season to be extended somewhat. As earlier noted,
employees may work up to eight months under the Program but no worker can stay after the middle of
December.

46     Seasonal workers are employed to plant, pick, and pack product. Some of them can operate machinery
such as forklifts but this is not full-time work.

47     Workers are housed in accommodation provided by the Employer. The housing is zoned for seasonal
workers in accordance with the bylaws of the Municipality of Abbotsford. The Employer's facility is
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approved for a maximum of 30 workers. Under the provisions of the Collective Agreement, officers from the
Union can visit with employees upon giving 24 hours of notice. The time of the visit is five minutes if an
employee is working, longer if on a break.

48     Ms. Sandhu acknowledged that communications with the seasonal farm workers is an issue as few of
them speak English. While her brother spoke some Spanish, her ability to communicate is limited. Often she
physically shows the workers how to do the work. Issues arise with the Union or the Mexican Consulate
because of her problems understanding Spanish. Workers are not threatened or fearful about their
employment. For example, there have been occasions when the farm workers as a group decided to quit work
before the scheduled time. There been no consequences for these types of unilateral job actions.

49     Ms. Sandhu testified that prior to the negotiation of the first Collective Agreement, there were no recall
rights for seasonal employees after they were laid off at the end of the season. The seniority of seasonal
employees therefore began in 2009 with the inception of the Collective Agreement. In her estimate, the 6% of
vacation pay would not have been owed until 2013 at the earliest. Due to an oversight, however, the
Employer failed to pay those employees who were entitled to 6% vacation pay after the 2013 season.

50     Ms. Sandhu identified a Letter of Understanding in the first Collective Agreement concerning Eduardo
Angeles-Resendiz to put him on the seniority list. He had previously worked for the Employer but was away
during the 2008 - 2009 season. An agreement was negotiated with the Union by her brother Ranjit to put him
up on seniority list so he could come back to work for the Employer.

51     The Employer was made aware of the Union's policy grievance on June 24, 2015. The seasonal
employees had been laid off in mid-October 2014. They received their vacation pay on their last paycheque.
No grievances were filed at that time. In discussions with the Union she provided hire dates going back as far
as 2007 but the seniority rights did not begin for any of the employees until they began to work under the
terms of the first Collective Agreement. Now the more senior of the seasonal workers are recalled to work
first.

ARGUMENT

UNION

52     The Union seeks payment of 6% of vacation pay for a group of ten seasonal workers dating back to the
operation of the first Collective Agreement between the parties dated September 22, 2009. It relies on the
following provisions:

Article 21.01: 

The Employer shall pay to all employees a vacation allowance of four percent (4%)
of their gross wages that the employee earned in each year or term of employment.
After three consecutive years, vacation allowance shall increase to six percent (6%).
Such payment shall be made as follows: 

a) To foreign workers, with the last cheque at the end of a season or their
actual return date (whichever is sooner), 

b) Two other employees, prior to commencing vacation leave or on the last
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payroll before January 1. 

Article 21.02: 

For the purpose of this Article, vacation pay shall be calculated based on the
employee's seniority date. 

53     Since 2010 at the latest, there have been foreign workers in the employ of the Employer who have
worked more than three consecutive years. Prior to October 27, 2014, the Employer never paid anyone 6%
for vacation pay. The Union calculates that the vacation pay owing to qualified seasonal foreign workers is
$12,616.04. While the Employer conceded that it is in error at least in so far as the 2013 vacation pay was
concerned, it declined to correct the mistake.

54     The issue between the parties is a matter of defining the term "seniority date". It is not defined in the
Collective Agreement but is connected to the seniority rights described in Article 7 of the Collective
Agreement. Article 7 provides employees with certain rights based on their length of service with the
Employer. So "seniority date" must refer to the time on which an employee's work began to count for the
purpose of seniority, whether or not it was prior to the time that the collective agreement came into force.

55     The case of Edagardo Angeles-Resendiz is noteworthy because the parties entered into a Memorandum
of Agreement in which the Union, upon satisfying itself that he was indeed a former employee of the
Employer, would agree to add his name to the seniority list and have the Employer credit him for his years of
service. This meant that he maintained his relative position compared with other workers, and implied that
the others would also be credited with the time they actually worked. The Employer maintains that the
seniority of these employees was zero in 2009. This Agreement says otherwise. While the Union was not
provided with information about any employment history prior to 2007, there are at least 10 employees who
have worked for the Employer since that date.

56     As far as timeliness of the grievance is concerned, the Union submits it would be inequitable to allow
the Employer to avoid its obligations. Reliance is placed on section 89(e) of the Code which gives an
arbitrator authority to "relieve on just and reasonable terms, against breaches of time limits or other
procedural requirements set out in the collective agreement." This requires me to consider both the equities of
the facts presented, and the facts that are specific to the case. This requires an examination of the reasons for
delay in filing the grievance, and the blame worthiness for that delay.

57     The evidence of Felix Martinez establishes that the Union was unaware of any issue concerning
payment of vacation pay for senior employees when he met with a group of the seasonal farm workers on
October 22, 2014. His attempt to obtain evidence on the issue of vacation pay was unsuccessful. He
confirmed this in an email that he sent to his supervisor at the time. It was not until June 17, 2015, when the
Employer filed submissions with the Labour Relations Board which were copied to Mr. Martinez, that he
obtained T4 records that allowed him to calculate the vacation pay received by employees. From this, he
determined the Employer had not made proper payments of vacation pay prior to 2014. It is also apparent that
the Employer only began to pay the proper vacation pay after it was raised with Ranjit Sandhu by Honorio
Corona- Martinez. This is evident because the appropriate vacation pay was not paid to Luis Lopez who left
the employment of the Employer prior to the end of the season.

58     The Union submits the seasonal farm workers are a vulnerable group, and this is a significant factor for
consideration in respect of the timeliness of the grievance. Applying the deemed abandonment clause would
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be inequitable, and the clause is only one of the factors to be considered. The reason for delay is key. The
evidence of Felix Martinez on the delay issue is believable, while that of Honorio Corona-Martinez is not.
SAWP employees are vulnerable because they are bound to work with the same Employer. While there is a
process for transfer, it is cumbersome. If they lose their jobs with their employer, they lose the right to work
in Canada. The fear of being given harder tasks or reduced hours is real. There is no grievance process if this
occurs under the Collective Agreement.

59     Further, there is no prejudice to the Employer. The Union is not seeking interest on the unpaid vacation
pay. It would be inequitable to allow the Employer to avoid its responsibilities under the Collective
Agreement.

EMPLOYER ARGUMENT

60     The Employer submits that the grievance represents a gross breach of time limits. The seasonal
agricultural workers have been well represented by two business agents from the Union. The present business
agent speaks Spanish, and a Spanish-language copy of the Collective Agreement has been provided to the
employees. The business agent visits the farm frequently. As well, the employees can call the Mexican
Consulate for assistance if needed. Unlike most SAWP workers, there is a union presence. The employees are
given pay stubs and can see whether they are paid the appropriate vacation pay.

61     The Employer submits that the evidence of Honorio Corona-Martinez should be preferred. He gave
Felix Martinez his 2013 paystub in October 2014, and as of that time the Union was on notice about the
vacation pay issue. Meanwhile, he spoke to Ranjit Sandhu, and the appropriate vacation pay was made at the
end of 2014.

62     The farm workers have nothing to fear in their employment with the Employer. The work they do is the
same, there is no favouritism. Further, they have on their own initiative walked off the job on occasion
without fear of consequences. Felix Martinez gave the farm workers options as a group to provide him with
evidence for a grievance so they would not be singled out. They chose not to do so, and the time limits have
long since expired. As well, there was no reason to prevent him from filing a policy grievance on their behalf.

63     On this point in reply, the Union noted it would be unethical to file a grievance without some evidence.
The evidence was not obtained until documents were filed in another proceeding before the Labour Relations
Board.

FINDINGS AND DECISION

Issue of Credibility

64     I have given due consideration to the issue of the conflict of evidence between Felix Marinez and
Honorio Corona-Martinez. The evidence between them stands in stark contrast with respect to whether
Honorio Corona-Martinez gave Felix Martinez his original or a copy of his 2013 pay stub when the two of
them met in October 2014. On the balance of probabilities, I find that I must accept the evidence of Felix
Martinez wherever it is in conflict with that of Honorio Corona-Martinez. The evidence of Felix Martinez is
consistent and believable, while the evidence of Honorio Corona-Martinez is rife with inconsistencies.
Honorio Corona-Martinez first recalled the meeting about signing a membership card for the Union as
occurring after the meeting where vacation pay was discussed. Based on the emails that Felix Martinez
provided to his supervisor, the timing is more likely to have occurred in the order as recorded in those
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documents. Honorio Corona-Martinez was actively involved in a decertification campaign which became tied
up with the Sidhu matter that was before the Labour Relations Board. He attended case management
meetings of the Board, and filed documents in English. Notwithstanding this, he claims to have no
knowledge of the facts that the Board found in Sidhu, supra. Whether or not he acted on instructions by a
third party such as the government of Mexico, his lack of knowledge about the matter that is described in
Sidhu is not credible.

65     Nor are his reasons for allegedly giving his payslip to Felix Martinez. He agreed that he understood the
Union required evidence in order to pursue a grievance over the issue of vacation pay. It makes no sense that
he would provide this evidence as he testified, and yet not expect that the Union would rely on it to pursue
the matter further. Nevertheless, he maintained that he did not want a grievance to be filed, and later
identified the Union's pursuit of the vacation pay issue as putting undue pressure on the Employer.

66     Finally, he was certain that the Employer was now paying him 6% of vacation pay based on his payroll
records but when this was shown to be demonstrably untrue, he became evasive. For the purposes of this
policy grievance, I find that the Union had no prior knowledge of whether the farm workers of the Employer
had been paid their vacation pay before filing a grievance in June 2015. This does not address the issue of
whether the Union could have pursued the matter by other means at an earlier date.

Issue of Vulnerability

67     The Union provided several authorities on the issue of the vulnerability of the workers in the SAWP.
Included are several decisions from the BC Labour Relations Board ("Board") regarding Sidhu & Sons
Nursery Ltd, BCLRB Nos. B63/2009, B26/2010, and B56/2014. Also Peart v Ontario (Community Safety
and Correctional Service) 2014 HRTO 611 (Ontario Human Rights Tribunal), Fraser v. Canada (Attorney
General) 2005 CanLII 47783 (Ont. Sup. Ct.), Dunmore v. Ontario (Attorney General) 2001 SCC 94, and
Travailleuses et travailleurs unis de l 'alimentation et du commerce, section local 501 c. L'Ecuyer 2010
QCCRT 191 (Commission des relations du travail du Quebec (Division des relations du travail)).

68     In Dunmore v. Ontario (Attorney General) 2001 SCC 94, the Supreme Court of Canada commented on
the circumstances of agricultural workers in general. The case addressed the exclusion of agricultural workers
from statutory labour relations regimens. In paragraph 102, the Court commented:

... at least in so far as agricultural workers are concerned, working conditions are
characterized by long hours, low wages, little job security or social recognition, and
few employment benefits beyond those strictly mandated by law. As Sharpe J. noted
in his reasons, "agricultural workers are a disadvantaged group. They are poorly
paid, faced difficult working conditions, have low levels of skill and education, low
status and limited employment mobility" . 

69     The Board in Sidhu & Sons Nursery Ltd, B56/2014 dealt with the decertification application of Certain
Employees. Evidence was presented about the circumstances of Victor Robles who had been in the SAWP for
eight years. He was denied a return visa by the Government of Mexico despite being authorized to return by
Service Canada. At paragraph 67, the Board found that he was blocked by Mexican officials from returning
to work because of a perceived involvement in the Union. In making this finding, the Board accepted and
relied upon hearsay evidence of former employees who were involved in the SAWP for the Mexican
Consulate. Felix Martinez was one of these witnesses. At paragraph 77, the Board noted that the former
employees also testified they were instructed by senior Mexican officials to identify workers who contacted
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the Union so they could be prevented from returning to Canada. The apparent motivation was a concern that
employers participating in the SAWP would stop requesting workers from Mexico if they joined a union. The
evidence did not, however, establish that the Mexican authorities had instigated a decertification campaign.
At paragraph 81, the Board refused to cancel the certification of the Union because the vote did not reflect the
true wishes of the employees. The Board noted, however, that it had no power to make remedial orders
against the government of Mexico, which was a non-party to the proceedings. The allegations of an unfair
labour practice against the employer were also dismissed.

70     The Board noted in its reasons that employees returning to Mexico are assessed by their employers as to
their performance during the past season. A negative report could result in them not being put forward for
employment in the following season. As the Union noted in its submissions, these assessments are not open
to challenge under the grievance provisions of the Collective Agreement.

71     The Peart, supra decision involved an application alleging discrimination against migrant farm workers
in Ontario who are employed under SAWP. The immediate issue was the denial of the benefit of a mandatory
inquest into workplace deaths which is available to workers in the mining and construction industries. Several
expert witnesses testified on the issue of the vulnerability of farm workers in the SAWP. It was noted that the
SAWP was the largest and longest-standing temporary migration program in Canada, and served to move
international migrants into lowskilled occupations in agriculture. It was first introduced in 1966, and is based
on bilateral agreements between Canada and participating migrant-sending countries in order to facilitate the
movement of seasonal agricultural workers into the Canadian agricultural labour market. In excess of 15,000
workers were employed under SAWP in Ontario in each of 2010 and 2011.

72     Expert testimony on the vulnerability of migrant farm workers focused first on the closed nature of the
work permits. The farm workers are severely limited in their ability to change employment because they
would first have to find someone willing to hire them. Another disincentive is the change might provoke a
negative reaction in the administrators of the program in the country of origin. SAWP workers had been fired
and repatriated for a range of reasons such as refusing unsafe work, for being injured or ill, for becoming
pregnant, for questioning their employer, or for making a telephone call. There were no institutions available
to hear a challenge that a worker had been unjustly fired. The farm workers also did not have rights of recall
which would oblige employers to bring them back from year-to-year. This could foster acquiescence to unfair
employment practices or poor living conditions.

73     In Travailleuses et travailleurs unis de I'alimentation et du commerce, section local 501 c. L'Ecuyer
2010 QCCRT 191 (Commission des relations du travail du Quebec (Division des relations du travail)) at
paragraph 349, the Commission recognized that the features of migrant farm workers made them a more
vulnerable group than all other agricultural seasonal workers. Their insecurity entails the possibility of
unilateral repatriation without a right of contestation, and the absence of any guarantee to be recalled by the
employer for the next season.

74     In Fraser v. Canada (Atty. Gen.), supra the court addressed an application by the Union for standing to
represent SAWP workers. The Union provided evidence about the vulnerability of SAWP workers through
three witnesses. The evidence established that Mexican SAWP workers were isolated and detached, living in
rural communities often on the employer's property with little contact with other farm workers outside of
their place of employment. They relied on their employer for transportation into town for shopping or
medical care. As a group they were reluctant to protest their conditions for fear of upsetting their employers.
There was little support from the Mexican labour officers, and negative reviews by employers would almost
certainly eliminate any chance of being selected for the Program again. The Court noted that the question is
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not whether the fear of the SAWP workers was real or rational. The question was whether it would prevent
them from participating actively in the application before the Court. The Court was satisfied that the answer
was yes, and so standing was granted.

75     The Union submits that the main reason that it was unable to advance the grievance in a timely manner
is based on the reluctance of the farm workers to come forward and complain due to concerns that they might
be disqualified from future employment or because of other impacts which might affect their ability to earn
income from farm employment. The Employer, on the other hand, says that the farm workers are not treated
poorly, and have acted independently in matters such as leaving their work when it suits them to do so. This
was described as a "strike", although as the Union points out, they are not required to work beyond an eight
hour day.

76     As I have accepted the evidence of Felix Martinez, I accept that when he raised the issue of vacation
pay in October 2014, he was told that the farm workers expressed concerns about a possible impact on their
working conditions if they raised grievances with the Employer. In my opinion, a chilling message was sent
when the vacation pay issue was resolved in 2014 with the Employer by Corona-Martinez, a known supporter
of decertification of the Union.

77     As noted in Fraser, supra the issue is not necessarily whether the concerns of the farm workers are real,
perception is enough. In view of the isolated circumstances of the seasonal farm workers, and the potential
impact on their ability to continue in their employment if they receive negative evaluations, it is not
surprising that they are very reluctant to raise concerns with their Employer. Nor is the Union in a position to
assist their members if the government of Mexico determines that their participation in the program should
not be continued.

78     As the Board noted in B56/2014, it has no power to make remedial orders against a sovereign state.
Equally, a grievance arbitrator appointed under the Code would be hard-pressed to fashion an effective
remedy against a decision by the government of Mexico not to allow a seasonal farm worker to return to
work under SAWP. I accept that the seasonal farm workers in SAWP represent a vulnerable group, and their
reluctance to bring forward complaints about payment of vacation pay is reflective of that vulnerability. The
Union attempted but was unable to obtain the evidence it needed to advance the grievance that it discussed
with them in October 2014 until it received documents independently in June 2015. A remedial extension of
time under section 89(e) of the Code is warranted in the circumstances but it remains to be determined
whether it should be backdated to the extent sought by the Union.

79     I will now consider some of the authorities which were advanced by the parties on the issue of what
constitutes an extension of time on "just and reasonable terms" within the meaning of section 89(e) of the
Code.

Basis for Consideration of Grant of Extension of Time to Grieve

80     The following authorities were considered on the issue of whether it is appropriate under section 89(e)
of the Code to relieve "on just and reasonable terms" against breaches of the time limits for filing a grievance
that our set out in the Collective Agreement. It is not disputed that the policy grievance is out of time, years
out of time if the Union is successful in all aspects of the grievance. In Kitimat General Hospital - and -
IUOE, Local 882 (A273/88, September 22, 1982), Arbitrator Bruce McColl, Q.C. dealt with a grievance
claiming retroactivity to the commencement of the collective agreement in respect of what the union said was
an error by the employer in the calculation of overtime benefits. The grievance dealt with engineers, one of
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the three classifications of employees represented in the bargaining unit by the union. When the parties
negotiated a 37.5 hour per week schedule in the early 1970s, it became necessary to pay overtime in order to
have 24 hours per day coverage. The employer unilaterally adopted a system whereby payment of overtime
was reconciled over a period of months. This was an error because the collective agreement required a daily
determination of overtime. The Arbitrator dealt with the issue of retroactivity in consideration of the fact that
the system had been in place for 15 years or more. At page 8, the Arbitrator noted that retroactivity is a
matter of equitable jurisdiction, and there are no hard and fast rules in its application. Instead, the arbitrator is
required to balance the interests of the parties, and reach a conclusion which is both reasonable and fair in the
circumstances. In doing so, he concluded that the four engineers involved in the grievance would be paid
retroactively to January 1, 1982.

81     In British Columbia Public School Employers Association v. Teachers Federation (Austin Grievance)
[2014] B.C.C.A.A.A. No. 119, Arbitrator Robert Pekeles also dealt with the issue of retroactivity. The teacher
in this case had lost experience pay increments from 2006 because the employer erred by failing to take into
account her accumulated service as a teacher on call. The collective agreement provided that grievances were
to be filed within 30 working days of an alleged violation. In this case, the School District had apologized for
the oversight, and moved the teacher to a September increment date with a 30 day retroactive payment. The
issue was whether she should receive pay for the increments based on full retroactivity, a difference of almost
$12,000.

82     Arbitrator Pekeles considered the reasoning of Arbitrator McColl, Q.C. in Kitimat General, supra. He
also considered the decision of Arbitrator Coleman in Nelson & Area Health Council (2000), 93 L.A.C. (4th)
1. In this case, Arbitrator Coleman recognized that employees, shop stewards, and local union officials also
bear responsibility to supervise entitlements under a collective agreement. The union must accept some
responsibility to ensure that the agreement is being administered by the employer in accordance with its
terms.

83     Finally, Arbitrator Pekeles adopted the reasoning of Arbitrator Don Munroe in Canadian Pacific Forest
Products Ltd. (unreported, October 1, 1991) in which an employer in an industry-wide agreement had
incorrectly calculated a job rate with respect to statutory holiday pay by failing to include a number of
premiums and pay differentials. In considering a timeliness issue under section 89(e) of the Code, Arbitrator
Munroe reasoned that the initial responsibility for adhering to the terms and conditions of the collective
agreement with respect to the calculation of employee earnings rested with the employer. It was the
responsibility of an employer to have in place these systems necessary to give full effect to the substantial
content of the collective agreement and to ensure that those responsible for the administration of the
agreement were properly instructed. At the same time, however, employees, shop stewards, and local officials
of the Union also bore responsibility. The responsibility of the Union did not stop with the successful
negotiation of a collective agreement. It must also accept some responsibility to ensure that the agreement is
being administered by the employer in accordance with its terms. In regard to pay, this is normally not
onerous because the employees are naturally vigilant about such matters. Arbitrator Pekeles noted that
Arbitrator Munroe granted approximately 13 months of retroactivity prior to the filing of the grievance as a
balancing of the relative degrees of responsibility in these circumstances.

84     Arbitrator Pekeles determined in the particular circumstances of the case before him that the employee
should have readily discovered the error from paystub's that she received over the course of several years.
Retroactivity was therefore limited.

85     Arbitrator Don Munroe also looked at the issue of granting an extension of time to pursue a grievance
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in an earlier decision, Pacific Forest Products Ltd. (Sooke Logging Division)-and-IWA, Local 1-118 (1984)
17 L.A.C. (3rd) 435. Here the grievor was a logging truck driver who was involved in two driving mishaps in
the course of his employment. The first of these resulted in a five day suspension. The grievance which was
filed over this disappointment was untimely, and the union sought relief under section 98(e) (now section
89(e)) of the Code. The collective agreement provided that if a grievance was not advanced within 14 days
after completion of each of five steps, then it "shall be deemed to be abandoned, and all rights of recourse to
the grievance procedure shall be at an end." While the union had received an extension of time from the
employer to file a grievance during a winter shutdown, no further steps were taken for over three months
after the winter closure had ended. There was no reason advance for the delay. It apparently had been
overlooked while a subsequent demotion grievance was pursued. In paragraph 13, the Arbitrator set out the
following conditions for the grant of relief from time limits in the collective agreement:

a) the degree of force with which the parties have given contractual expression to
the time limits; 

b) whether the breach of the time-limits was in the early or later stages of the
grievance procedure; 

c) the length of the delay; whether the applicant for relief has a reasonable
explanation for the delay; 

d) the nature of the grievance-that is, the impact on the griever of a refusal to
grant relief against the time-limit; 

e) whether the employer would suffer prejudice by the granting of such relief;
and 

f) any other factors peculiar to the circumstances at hand. 

86     Arbitrator Munroe concluded that an extension of time to appeal the suspension grievance should not be
granted because the time-limits were quite forcefully expressed in the collective agreement, the breach was at
an early stage, the delay was for several weeks, and for most of the delay there was no reasonable explanation
advanced. The five-day suspension was not insignificant but was not overwhelming, and so was a neutral
consideration.

87     The remedy sought by the Union in this case extends beyond the current Collective Agreement into the
first agreement between the parties signed in 2009. There is then an issue about whether or not I have
jurisdiction to grant a remedy in what is now an expired collective agreement. Arbitrator Sims looked at this
issue in Inland Aggregates Ltd. - and - IUOE, Local 995, (2002) L.A.C. (4th) 62. At paragraph 50, he noted
that interests which arise during the term of an expired collective agreement can be said to be vested rights,
and those do not automatically extinguish on the expiry of the collective agreement under which they arose.
At paragraph 57, he noted that if a grievance is still arbitrable and timely within the terms of the agreement
under which those rights arose, and those rights have not been subsequently bargained away, the agreement
remains enforceable. Rights which accrue, vest or crystallize during the currency of an agreement remain
enforceable despite the expiry or termination of that agreement. Similarly, the rights of the farm workers to
an increased vacation pay began to accrue in the instant case in 2009, and would be enforceable in the 2012
Collective Agreement. In Kootenay Mobile Services Ltd. - and - United Steelworkers of America, Local 9705,
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[2008] B.C.C.A.A.A. No. 222, Arbitrator Joan M. Gordon addressed a grievance over payment of
contributions into the RRSP plans of employees. The remedy claimed by the Union was for contributions
dating back to 2002. The employer raised an objection of timeliness. At paragraph 44, the Arbitrator noted
that in the event of continuing grievances it is possible to engage the alleged breaches in earlier years. After
concluding that the grievance had merit, the Arbitrator dealt with the appropriate remedy. At paragraph 61,
she followed the reasoning of Arbitrator Don Munroe, and concluded that shop stewards and union officials
had some responsibility to ensure the employer correctly applied the terms of the collective agreement. She
directed that the employer was to make the required RRSP contributions for eligible employees from 2005 -
2007 inclusive.

88     In Compass Group Canada - and - Hospital Employees' Union 2010 Can LII 49906, Arbitrator Joan
McEwen considered whether to grant an extension of time for a grievance which was seven months beyond
the time limit set out in the collective agreement. The grievance concerned a termination. During the period
of delay, the grievor was unavailable to the union for much of the time, and so she was responsible for much
of the delay that occurred. At page 17, the Arbitrator noted the onus is on the union to prove that relief
against time limits should be granted. The delay was substantial, and not adequately explained. The duration
of the unexplained delay was a dominant consideration, and the matter was determined to be inarbitrable.

Conclusion on the Issue of an Extension of Time

89     There is no dispute that the vacation pay grievance is substantially out of time given that the Union now
seeks a remedy extending back over five years. The onus is on the Union to establish grounds for an
extension of the time limits to grieve that are set out in the Collective Agreement. The Union rests its case for
an extension of time under section 89(e) of the Code on the acknowledged vulnerability of the seasonal
agricultural workers under the SAWP. It is very likely that the factors which prevented them from assisting
the Union in advancing their claim for vacation pay was equally relevant in 2010-2013 as it was in 2014
when Felix Martinez attempted to obtain evidence in support of a claim. Their vulnerability presents one
strong argument for the full remedy sought by the Union.

90     There are, however, other factors which weigh against the requested remedy. It is not undisputed that
the seniority of the migrant farm workers was fully recognized when they began their employment under the
terms of the first Collective Agreement in 2009. As noted, under Article 7.01 of the Collective Agreement,
"seniority shall be calculated based on accumulated hours worked, whether in the current season or in a
previous season for all employees. The Employer will maintain one seniority list and will identify employees
as either foreign or domestic on that list."

91     There was no collective bargaining evidence about the meaning of this term with respect to the
recognition of seniority for employees who worked prior to the first Collective Agreement. There is also no
evidence consisting of prior seniority lists predating the policy grievance. In fact, it appears that the evidence
pertaining to the length of time that the workers were employed prior to the first Collective Agreement was
not obtained until after the grievance was filed. Counsel commented at one point that the previous Business
Agent for the Union would have known the seniority dates of the employees. If so, however, there is no
evidence she spoke to the Employer about payment of vacation pay.

92     In balancing rights of the parties under section 89(e), one of the factors for consideration is attempts by
the Union to advance claims on behalf of its members. As Arbitrator Pekeles noted in British Columbia
Public School Employers Association v. Teachers Federation (Austin Grievance), supra the responsibility of
the Union does not end with the negotiation of the Collective Agreement. There is also a responsibility to
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take steps to ensure its due enforcement. I accept that that the Union would not have been provided with
information from its members to support its efforts to advance a vacation pay grievance. On the other hand,
the Union could easily have informed the Employer prior to filing the grievance in 2015 that it should take
care to ensure that the 6% vacation pay was paid to the seasonal farm workers who had three years of
seniority or more. Had this been done in the years 2010 - 2013, the issue of whether employment prior to the
first Collective Agreement was to be recognized may have been addressed.

93     The Employer accepts that the employees who are represented in the policy grievance were entitled to
6% vacation pay in 2013, although it resists payment to them. The Employer does not, however, agree that
they were so entitled in 2012. This is a misreading of the Collective Agreement. The 2009 Collective
Agreements came into effect on September 22, 2009. Article 7.01 provided in part that the "seniority of
foreign workers in prior seasons shall be maintained, notwithstanding termination of employment at the end
of a season pursuant to the SAWP program." From this there can be no doubt that the SAWP workers were at
least entitled to accrue their seniority beginning in 2009. Even disregarding prior employment, they would
first be entitled to receive the increased vacation pay in 2012. From this, there undisputed entitlement dates
from 2012 forward subject to the grant of an extension of time to pursue the grievance from that date.

94     In considering the applicable factors set out by Arbitrator Munroe in Pacific Forest Products Ltd.
(Sooke Logging Division), supra the parties in their two Collective Agreements have forcefully set out the
consequences for failure to file a grievance in a timely manner. It is deemed to be abandoned, under Article
13.09, and a party forfeits all rights of recourse for that grievance.

95     The reason for delay and the effect of a failure to grant an extension of time under section 89(e) of the
Code, however, favours the Union. The vulnerability of the farm workers has been discussed. While the
amount of money that would be required to pay them vacation pay for past years of service would not be
large, it would have a very significant and disproportionate impact on them because of the fact that all of their
earnings are required to sustain their families in Mexico.

96     There is no evidence that payment of vacation pay would cause undue prejudice to the Employer. The
real issue is whether a full remedy should be granted which includes payment of vacation pay from 2010 -
2013 inclusive. Full retroactivity to 2010 requires an interpretation of the seniority provisions of the
Collective Agreements which is not undisputed. While the Memorandum of Agreements of September 22,
2009 in the matter of Edegardo Angeles- Resindiz provides that his name will be added to the seniority list
with credit for past years of service, it does not go so far as to establish that the past seniority of all of the
seasonal farm workers was recognized for all purposes on that date. As well, full retroactivity would overlook
the apparent failure by the Union to raise the vacation pay issue with the Employer in past years.

97     For the reasons expressed earlier, I conclude that an extension of time should be granted to allow the
grievance to proceed pursuant to section 89(e) of the Code. On balancing the relative interests between the
Union and the Employer, I conclude that the grievance should be allowed for the 2012 and 2013 seasons.
This does not recognize the full retroactivity as sought by the Union but does provide a significant portion of
the remedy. As well, any unpaid vacation pay for 2014 should also be provided. It also goes without saying
that the eligible employees are entitled to be paid 6% vacation pay in accordance with the Collective
Agreement for the 2015 season.

98     I remit the calculation of the entitlement of the affected employees to the parties for determination, and
will retain jurisdiction to deal with any issues that may arise from this task.
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99     It is so ordered.

Dated in Vancouver, British Columbia this 23rd day of December, 2015.

A. Paul Devine,
Single Arbitrator


