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REASONS FOR JUDGMENT 
 
1. J PRATTAS DJ – The plaintiff claims $25,000 for damages for wrongful dismissal and 

breach of the employment contract. 
 

2. The defendant submitted that she had just cause to terminate the plaintiff’s employment. 
 

3. The parties requested to provide written closing submissions which were received on 

June 28, 2013. 
 

Background 

 
4. The plaintiff, Sunshine Pascua, was employed as a full-time nanny and live-in caregiver 

for the two children of the defendant, Michelle Khul-Schachter, also known as Shashena, 
pursuant to a written employment contract. The plaintiff’s work included child care, light 

housekeeping and meal preparations.  
 
5. The plaintiff commenced work with the defendant on August 20, 2009. She was 

terminated by the defendant without notice on September 30, 2011. 
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6.  During her employment the plaintiff was under a work visa or permit (“Work Permit”) 

which was renewed on April 1, 2011 and extended to March 31, 2014. 
 

7. On the commencement of the employment the children were seven months and two years 
old. At the time of termination they were about two years and four and one-half years old.  

 

8. The plaintiff submitted that she was wrongfully dismissed because of her pregnancy.  
 

9. The defendant submitted two incidents as constituting just cause for her to terminate the 
plaintiff’s employment on the spot on September 30, 2011. 

 

The employment contract 

 

10. The plaintiff submitted two written contracts at trial. The first one was dated July 20, 
2009, and had a term of three years (the “First Contract” - Exhibit 1). The plaintiff started work 
on August 20, 2009, pursuant to this contract. 

 
11. The second contract was dated November 30, 2010, and was for an indefinite term (the 

“Second Contract”- Exhibit 4). 
 

12. Following the submission of the Second Contract to the relevant governmental authorities 

the plaintiff’s Work Permit was renewed on April 1, 2011 to March 31, 2014. (Exhibit 3) 
 

13. Right up to trial both parties had relied on the First Contract as reflected in their 
respective pleadings where each party attached a copy of this First Contract. No mention was 
made of any Second Contract in their pleadings. 

 
14. The Second Contract was introduced by the plaintiff for the first time at trial, essentially 

to prove that since her Work Permit was extended to March 31, 2014 based on the Second 
Contract, that her term of employment was also extended to March 31, 2014. 

 

15. The defendant objected submitting that “the work permit is not a contract… It is nothing 
more than a legal document which permits a foreign national (in this case the plaintiff) to work 

in Canada for a particular employer”. (emphasis supplied - page 4 of the written submissions of 
defendant’s counsel) I agree with this submission of defendant’s counsel.  

 

16. Strictly speaking the extension of the Work Permit did not necessarily extend the Second 
Contract to March 31, 2014. In my view the Second Contract was a contract for an indefinite 

period and there is nothing in it to indicate that it was a fixed term contract to March 31, 2014.   
 

17. However, neither the plaintiff nor the defendant made clear when the Second Contract 

may have superseded or replaced the First Contract. Instead, both parties -- albeit each for her 
own reasons -- treated the Second Contract at trial as the effective contract between them at the 

time of termination thus confirming by their conduct that the Second Contract had superseded 
and replaced the First Contract.  
 

18. I therefore accept the Second Contract as being the effective employment contact 
between the plaintiff and the defendant in this case. 
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The elevator incident 

 
19. The first incident involved one of the children taking the elevator alone from the third 

floor to the ground floor. The defendant and her family lived in apartment number 301 on the 
third floor until August 2011 when they moved to apartment 402 on the fourth floor.  
 

20. There is some controversy as to the date when this may have taken place. The plaintiff 
admitted the incident testifying that it was an accident and that it took place towards the end of 

May or June 2011.  
 

21. The defendant called Alex Moxiakov, a security guard at the building where the 

defendant’s condo is located. He testified at trial that the incident took place after 5:30 PM on 
July 19, 2011, whereas in his letter of November 21, 2011 (Exhibit 2) he stated that it took place 

at 4:15PM. However, the plaintiff testified and produced her passport showing that she was in 
the United States at the time that the guard alleged the incident took place, along with the 
defendant’s family who often travelled to the United States. 

 
22. As there were some other discrepancies between the guard’s oral testimony at trial and 

his letter of November 21, 2011, and since the plaintiff admitted the incident, I prefer the 
plaintiff’s admission over the evidence of the guard regarding this incident.   

 

The hallway incident 

 

23. The second incident, according to the defendant’s husband, Israel Schachter, allegedly 
took place when he came home unexpectedly about 9:30AM on September 30, 2011, and found 
his two children crying in the hallway outside the condo unattended by the plaintiff.  

 
24.  He testified that when he saw the children alone, he hid behind a corner and watched for 

about five to ten minutes to see if the plaintiff would come out to supervise them. When she 
failed to show up he took the children into the apartment. He could not remember whether the 
apartment door was open or not.  

 
25. The husband testified that he fired the plaintiff on the spot without any notice on behalf 

of his wife and after discussing the incident with his wife she concurred in the decision. Because 
of a religious holiday that day they gave her a letter of termination the following day, October 1, 
2011 (Exhibit 5, wrongly dated September 1, 2011).  

 
26.  The plaintiff vehemently denied that this hallway incident ever happened. She testified 

that she was fully aware about supervising the children and their safety and would never allow 
the children to be alone. She would always be present to supervise them. Even when challenged 
on cross-examination she was not shaken that it ever happened.  

 
27. The plaintiff submitted that ever since she told the defendant and her husband in August 

2011 that she was pregnant they started treating her differently and she became fearful and 
apprehensive that they wanted to let her go.    

 

28. In view of the conflicting evidence it is unclear whether this incident happened at all, or 
that it happened as described by the husband. However, even if it did happen, in view of my 
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findings on just cause below, it is not necessary for me to make a finding about the hallway 

incident.  
 

Did the elevator and hallway incidents constitute just cause? 

 
29. The defendant and her husband testified that the elevator and hallway incidents 

constituted just cause and that is why the plaintiff was terminated on September 30, 2011. 
 

30. The plaintiff admitted the elevator incident but vigorously denied the hallway incident 
even when challenged on cross-examination. 

 

31. I would accept that the elevator incident was serious, but the defendant had to be 
unambiguous about her intentions. It was not clear from the evidence whether she informed the 

plaintiff that the incident was unacceptable; or whether she simply expressed her concern to the 
plaintiff; or whether she delivered any stern warning that if a similar incident were to happen 
again that the plaintiff would be fired. 

 
32. In fact, from their conduct the defendant and her husband may have “forgiven” the 

plaintiff. The defendant testified that she “discussed” this incident with the plaintiff and 
emphasized to her that the children’s safety was the number one priority. Something which the 
plaintiff accepted. In his cross–examination the husband testified that he did not investigate the 

elevator incident and did not inquire as to how it happened or how his child got into the elevator.  
 

33. In my view, the defendant should have given the plaintiff a clear-cut warning – with no 
ambiguity – that if a similar incident of concern were to happen again that she would be fired on 
the spot. The warning has to be actually conveyed to the employee, and the employer cannot 

simply rely on an impression that the employee may have received it.  
 

34. I now turn to the hallway incident. In view of the contradictory evidence it is unclear 
whether the hallway incident happened at all, or happened as described by the husband. 
According to the husband both children were in the hallway. He could not remember whether the 

apartment door was open or not. This is a crucial point because if the door was open, for 
example, the plaintiff could have been supervising the children by watching them through the 

open door.  
 

35. From the evidence, even if the hallway incident did happen, this appeared to be a one-

time incident. Is it sufficient on its own for cause for immediate dismissal?  
 

36. Failure to properly supervise the children is a serious matter. In certain circumstances it 
could also lead to a cause for dismissal. For example, had the nanny left the children unattended 
for several hours without an excuse, such conduct could be seen as so egregious as to constitute 

cause for dismissal.  
 

37. Generally speaking when there is lack of supervision the employee must be given notice 
and allowed an opportunity to correct such conduct. Persistent lack of supervision after warnings 
and an opportunity to correct could clearly amount to just cause, but that was not the case with 

the plaintiff here.    
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38. Any such conduct must also be related to the circumstances of each case in the context of 

the total relationship. Even if the hallway incident did happen, this was a one-time incident 
within the context of two years of good and caring work done by the plaintiff. Under such 

circumstances I am hard pressed to find that the hallway incident, even if it happened, could 
constitute cause for dismissal in this case. 

 

39. Both the defendant and her husband testified in glowing terms about the plaintiff’s work 
and how well she cared for and looked after their children for the previous two years and how the 

children had bonded with the plaintiff.   
 

40.  In my view, even though the defendant may have acted reasonably, because of her 

concern for her children, I am not convinced that the two incidents taken together were of such 
an egregious nature as to constitute just cause. Though concern was expressed after the elevator 

incident, it is not clear whether the appropriate warnings were given to the plaintiff.  
 

41. While the defendant, as a parent, may have had good reason to dismiss the nanny because 

of the two incidents that does not necessarily mean that the two incidents amount to just cause 
under the law. A good reason for dismissal does not necessarily equate with just cause.    

 
42. The evidence in my view supports a finding that what the nanny demonstrated over the 
two-year period that she worked was a caring attitude, a genuine concern for the defendant’s two 

children and the doing of a good and positive job, as attested to by both the defendant and her 
husband.  

 
43. Living together in the same household and under the same roof often brings a nanny and 
the family quite close together forming a special relationship between them. Because of the 

existence of this special relationship -- which I gather from the high praise of the plaintiff by the 
defendant and her husband -- there should have been some real and escalating warnings given to 

the nanny. From the evidence I am not satisfied that any such warnings were given to the 
plaintiff. 

 

44. Seen in the context of the two years performance of the plaintiff, in my view, these two 
incidents were not enough to constitute a shattering of the confidence to the parents so as to 

constitute just cause. 
 

45. On a balance of probabilities I therefore find that these two incidents – even assuming 

that the hallway incident did occur as described by the husband -- did not constitute just cause 
for terminating the plaintiff’s employment without notice. Consequently, the defendant breached 

the employment contract in terminating the employment of the plaintiff in the manner that she 
did.  
 

Contract or common law reasonable notice of termination   

 

46. It is well established in jurisprudence that “employment contracts for an indefinite period 
require the employer, absent express contractual language to the contrary, to give reasonable 
notice of an intention to terminate the contract if the dismissal is without cause”. (See 

paragraph 19, Machtinger v. HOJ Industries Ltd., [1992] 1 SCR 986). 
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47. This common law reasonable notice requirement can only be rebutted by clear and 

unambiguous language in the contract. (paragraphs 20 and 21 in Machtinger)    
 

48. Neither the minimum notice periods set out in the Employment Standards Act 2000, S.O. 
c. 41 (the “ESA”) nor the terms of the employment contract in this case operate to displace the 
common law presumption of reasonable notice. (See Machtinger, the discussion on the ESA and 

Policy Considerations and particularly paragraph 25) 
 

49. The Second Contract notice of termination provision on page 4 reads as follows: 
 
The EMPLOYER must give written notice before terminating the contract of the EMPLOYEE. This 

notice shall be given at least two weeks in advance. The parties agree to abide by 

provincial/labour/employment standards regarding written notice of termination of employment.  

 

50. I note that the two weeks’ notice is less than the ESA requirements in this case. 
 

51. Does “at least” mean two weeks or more? 
 

52. The wording of the third sentence is ambiguous and unclear. Does it intend to limit the 

notice only to that required under the ESA? If there is a conflict which will prevail? Does it refer 
to the manner or method of service as opposed to the time or length? 

 
53. More importantly, since the defendant in this case served no notice and relied on just 
cause which I have rejected, this provision is ineffective and cannot be interpreted so as to cap 

the damages to the detriment of the plaintiff.  
 

54. I therefore conclude that the damages in this case are to be determined on what would 
have been reasonable notice in accordance with the common law. 
 

The reasonable notice period   

 

55. The reason for determining a reasonable notice period is “to compensate the employee 
for the amount of time that would reasonably be expected for that employee to find alternate 
employment”. (Paragraph 8, McGroarty v. Linita Design and Manufacturing Ltd., [2012] O.J. 

No. 1170 Ont Div Crt) 
 

56. What constitutes reasonable notice will vary with the circumstances of each case and will 
depend on the Bardal v. Globe and Mail Ltd. [1960] OJ No 149 factors which include the 
character of the employment, the length of service, the employee’s age and the availability of 

similar employment having regard to the employee’s experience, training and qualifications.  
 

57. I note that the “rule of thumb” of one month per year of service as a “starting point” in 
determining reasonable notice damages has been rejected by the Ontario Court of Appeal in the 
case of Minott v. O’Shanter Development Company Ltd. (1999) 42 O.R. (3d) 321.  

 
58. Using the flexibility of the Bardal factors it immediately becomes clear that the plaintiff 

in this case had more difficulties and faced more challenges in the availability of similar 
employment because of the unreasonable actions of the defendant.  
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59. The defendant fired the plaintiff on the spot allegedly for just cause and gave her no 

reference letter. The plaintiff testified that she tried to find a job but was unable to do so because 
she had no reference from the defendant and because her termination was for cause. And this is 

understandable because the nature of a nanny’s job is quite personal and very sensitive and 
references do play a major role in finding another job.  

 

60. In my view the attempts by the plaintiff to find another job were seriously impeded 
because of the way her termination of employment was handled by the defendant.  

 
61. Even though her employment period was just over two years, in my view it would be 
inadequate to simply give the plaintiff 2.5 months based on the length of service as suggested in 

the submissions of defendant’s counsel. This approach would unduly emphasize the length of 
service and under emphasize the availability of similar employment.  

 
62. Had the defendant given the plaintiff a reference letter and had she terminated the 
contract without cause, for example, the suggested 2.5 months – or even 3 months – may have 

been appropriate. 
 

63. Considering all of the Bardal factors and in particular the availability of similar 
employment I find the appropriate period of reasonable notice to be 4 months.  

 

64. According to the Second Contract the weekly salary of the plaintiff was $410. The 
amount for the 4 months reasonable notice period would therefore be $6,888 calculated: 410 x 

4.2 weeks = 1722 per month x 4 months = 6888. 
 

Mitigation     

 

65. In my view, the defendant, who had the burden to establish that the plaintiff failed to 

mitigate her damages by making reasonable efforts to find a new job, failed to discharge that 
onus. 
 

Disposition 

 

66. In the result, therefore, there will be judgment for the plaintiff against the defendant for 
the amount of $6,888. 
 

67. If the parties cannot agree on costs, they may write to me with their brief submissions on 
costs, including pre and post judgment interest, and any offers to settle under Rule 14, all to be 

exchanged and submitted to court as follows: by the plaintiff within fourteen days following the 
release of these Reasons; by the defendant within fourteen days after that; and for any reply by 
the plaintiff within seven days after the defendant’s submissions. 

 
 

_____________________________ 

      J PRATTAS DJ 
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