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Introduction 

[1] The employer appeals a decision of the Workers' Compensation Board (WCB) 
review body. 

[2] In a decision issued February 1, 2010, the Dispute Resolution and Decision Review 
Body (DRDRB) confirmed several earlier decisions of a WCB claims adjudicator as 
follows: 

[2.1] The worker suffered a neck strain and C5-6 disc protrusion that arose out of 
and occurred in the course of employment. 

[2.2] “[The worker] was entitled to the provision of temporary total disability 
[TTD] benefits as well as his travel expenses to Alberta as well as for 
Board Directed appointments…” 

Issues 

[3] Based on a February 8, 2010 Notice of Appeal Form filed by the employer’s 
representative, the Appeals Commission initially identified the appeal issues as 
follows: 

[3.1] Issue 1: Did [the worker] suffer a neck strain and C5-6 disc protrusion that 
arose out of and occurred in the course of his employment? 

[3.2] Issue 2: Is [the worker] entitled to temporary total disability benefits and travel 
expenses? 

[4] In consideration of the decisions by the WCB and the DRDRB regarding the matters 
under appeal and the submissions and arguments by the parties at the time of the 
hearing, the panel has amended the issues to be decided in this appeal as follows: 
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[5] Issue 1:  Did the worker have an acceptable claim for a neck injury arising out 
of and occurring in the course of employment? 

[6] Issue 2:  Was the worker entitled to temporary total disability benefits for the 
period July 27, 2009 to November 16, 2009 under this claim? 

[7] Issue 3:  Was the worker eligible for a wage loss allowance, travel allowance 
and subsistence allowance to attend medical appointments directed by the 
Workers' Compensation Board? 

Background 

[8] The following circumstances give rise to the employer’s appeal: 

[8.1] The worker reported he suffered a sudden onset of neck pain while installing 
equipment on a ski hill on December 28, 2008.  The WCB accepted the 
claim for a neck strain and provided benefits, including medical aid, physical 
therapy and full wage loss compensation in the form of TTD payments 
effective December 29, 2008.  Following further medical investigation the 
WCB expanded the injuries accepted under this claim to include a disc 
protrusion at the C5-6 level of the spine. 

[8.2] TTD benefits ended when the worker returned to modified employment 
duties at pre-accident earnings on January 6, 2009.  He continued working 
until April 16, 2009 when his contract in the seasonal position expired.  He 
subsequently relocated to another province. 

[8.3] Medical reporting on file indicates the worker continued to have neck 
problems.  As a result, the WCB arranged for the worker to return to Alberta 
to undergo a medical status examination (MSE) which was completed by a 
rehabilitation center physician on July 27, 2009.  The WCB authorized a 
travel allowance and wage replacement benefits starting July 27, 2009. 

[8.4] Subsequently, the worker was admitted into a four-week WCB-approved 
rehabilitation treatment program which began on September 9, 2009.  At the 
end of the program the worker was cleared for modified work duties within 
his demonstrated abilities. 

[8.5] The WCB discontinued TTD benefits effective November 16, 2009 when the 
worker was rehired in an alternate seasonal position by the accident 
employer. 
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[8.6] In January 2010, the representative for the accident employer requested a 
review of the claim stating that the worker’s employment duties on the date in 
question, which included lifting a light piece of foam, were not consistent with 
a neck strain and disc protrusion.  The representative also requested a 
review of the decision to pay retroactive TTD benefits and travel costs from 
July 27, 2009 to November 16, 2009, given there were concerns regarding 
the worker’s legal status to work in Canada. 

[8.7] On February 1, 2010, the DRDRB confirmed the decisions of the WCB and 
held that the worker had an acceptable claim and was entitled to wage loss 
benefits and payment costs associated with travel in order to attend medical 
appointments. 

Preliminary Matters 

[9] During the hearing the employer’s representative provided the panel with a Service 
Canada Record of Employment form issued May 1, 2009 in favour of the worker. 

[10] The worker’s representative also provided the panel with a number of documents 
which we itemize as follows: 

[10.1] A June 29, 2009 letter from the Government of Canada, High Commission of 
Canada addressed to the worker. 

[10.2] An April 1, 2009 physical therapy extension request from a physical therapy 
consultant. 

[10.3] A July 23, 2009 WCB air travel, accommodation and taxi itinerary in the 
name of the worker. 

[10.4] An October 31, 2010 physician’s progress report in the name of the worker. 

[10.5] A November 3, 2010 physical therapy assessment report in the name of the 
worker. 

[10.6] WCB Worker Fact Sheet: Temporary Foreign Workers 

Analysis – Issue 1 

[11] Issue 1:  Did the worker have an acceptable claim for a neck injury arising out 
of and occurring in the course of employment? 
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Legislation and Policy 

[12] The Workers' Compensation Act, R.S.A. 2000, c. W-15 (the Act) and policies 
adopted by the WCB provide that a worker is entitled to claim benefits for an injury 
suffered as a result of an accident that occurs at work and is caused by some 
employment circumstance that presents a risk of injury. 

[13] The legislative basis for acceptance of a worker’s injury claim by the WCB is found 
in Section 24 of the Act which states, in part: 

“Subject to this Act, compensation under this Act is payable  

(a) to a worker who suffers personal injury by an accident…” 

[14] The WCB has adopted policy to guide decision making on the acceptance of 
compensation claims.  WCB Policy 02-01, Part I, provides that an accident must 
arise out of and occur in the course of employment.  This policy explains that an 
accident arises out of employment when it is caused by some employment hazard. 
An accident occurs in the course of employment when it happens at a time and 
place consistent with obligations of employment.  The policy indicates that the 
meaning of the term “accident” is satisfied when it can be shown that a worker’s 
employment has contributed to personal injury. 

[15] WCB Policy 03-01 describes compensable injuries as being those caused or 
contributed to by the worker’s employment activities or a hazard in the workplace.  
Part I of this policy states: 

“The WCB will determine whether an injury has occurred as the result of a 
compensable accident, and will adjudicate appropriate compensation and 
services from the date of accident.  The WCB may also consider a second 
injury compensable if it is the direct result of the original compensable injury. 

When determining its responsibility, the WCB will evaluate the relationship 
between the injury and the compensable accident.  In second injury cases, 
the WCB will evaluate the relationship between the original compensable 
injury and the second injury.” 

[16] Policy 03-01, Part II, Application 1, Questions 1 and 2 are relevant to the 
circumstances in question.  The policy states, in part: 
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“1. Why is the relationship of injury to compensable accident 
important? 

To be compensable, an injury must be the result of an accident as 
defined under Policy 02-01, Arises Out of and Occurs in the Course 
of Employment.  Therefore, when adjudicating the eligibility of a 
claim, the WCB looks at the nature of the injury and its relationship to 
the compensable accident. 

Often there is an obvious relationship between the nature of the 
injury and the compensable accident (e.g., a firefighter is burned 
when fighting a fire). However, the relationship is not always obvious. 
 In these cases, there is a need for additional information, especially 
medical information, to establish the relationship to the compensable 
accident.  For example, many occupational diseases have a long 
latency period.  The WCB's inquiries must establish whether the 
work-related exposure was sufficient to cause the condition (see 
Application 3, Occupational Disease). 

2. How does the WCB adjudicate injuries? 

In general, every claim is subject to a similar adjudicative process.  
The relationship between the injury and the compensable accident is 
examined to determine entitlement.  Additional medical advice is 
sought on an as-needed basis.  Complex claims may require 
additional investigation to determine work-relatedness.” 

[17] The combined effect of the above policy requirements is that there must be a cause 
and effect relationship between an injury and a worker’s employment activities.  It 
must be shown that the condition arose at a time and place consistent with the 
obligations and expectations of employment and that it resulted from an 
employment hazard.  

Questions Arising from Legislation and Policy 

[18] In order to decide the employer’s appeal, the panel must determine whether or not 
there is a causal relationship between the worker’s neck injury and his employment 
duties.  Specifically, the panel must answer the following questions: 

[18.1] Did the worker suffer personal injury by an accident?  That is, did the 
worker’s employment contribute to personal injury? 

To answer this question, we must consider the following: 

•  Was there an employment hazard or circumstance which presented a 
risk of injury? 
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•  Was there an accident that arose out of and occurred in the course of the 
worker’s employment? 

•  Did an accident happen at a time and place consistent with the 
obligations and expectations of employment?  

Submissions 

[19] The employer’s representative provided the panel with a written submission which 
she referenced at the hearing.  Her key arguments regarding this issue of appeal 
are summarized as follows: 

[19.1] The incident in December 28, 2008 was very minor and several different 
diagnoses were provided. 

[19.2] The worker’s report of accident describes the mechanism of injury as simply 
leaning over. 

[19.3] The claim was ultimately accepted as a neck strain and later revised to 
reflect a disc protrusion at C5-6. 

[19.4] It was not until January 14, 2010 when a neurosurgeon consultant reviewed 
the claim file and examined the worker that an accurate picture of the 
worker’s condition emerged. 

[19.5] The neurosurgeon consultant was unable to relate the worker’s originally 
diagnosed injury as having arisen out of or occurring during the course of 
employment.  The fact that he became symptomatic while at work is nothing 
more than coincidence. 

[19.6] Although a WCB medical consultant expressed that the worker’s neck 
symptoms may reasonably have been incurred as the result of the 
mechanism of injury described, this is a much less compelling statement 
than that of the neurosurgeon consultant and therefore more weight should 
be placed on the neurosurgeon’s opinion. 

[19.7] Accordingly, the employer requests that the entitlement decision be 
overturned in its entirety. 

[20] The worker representative’s written submissions and arguments regarding this issue 
of appeal are summarized as follows: 
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[20.1] The worker supports the WCB and DRDRB decisions in this matter.  

[20.2] Both the worker and the employer’s accident reports confirm the worker 
suffered a neck injury on December 28, 2008. 

[20.3] Initial medical reporting confirmed the mechanism of injury consistently 
described by the worker as suffering a sudden onset of neck pain lifting a 
light weight foam block at work.  At that time, the physician diagnosed a 
possible prolapsed disc. 

[20.4] A subsequent computed tomography (CT) scan confirmed the presence of a 
disc protrusion at C5-6 and nerve root irritation could not be excluded. 

[20.5] A WCB consultant reviewed the claim file and stated that a relationship 
between the mechanism of injury and the CT scan was reasonable. 

[20.6] The January 2010 neurosurgeon examination used by the employer as 
support in an effort to overturn claim acceptance was done to determine the 
relationship between the worker’s ongoing symptoms and the  
December 2008 accident.  It was not conducted to determine claim 
acceptance. 

[20.7] Following the DRDRB confirmation of the WCB decision to accept the claim, 
other medical evidence has been made available to support this conclusion.  
This information includes reporting from a physiotherapist, a family physician 
and a neurologist who have all examined and treated the worker. 

Evidence and Findings 

[21] The weight of evidence, including the medical evidence, establishes the worker had 
a work-related accident on December 28, 2008 that resulted in personal injury, 
namely a neck strain and C5-6 disc protrusion.  This finding is supported by 
evidence that includes the following: 

[21.1] On December 31, 2008, the worker reported he felt a sharp pain in his neck 
while preparing part of a ski hill for public use.  The worker recorded the date 
of accident as December 28, 2008 and he identified the nature of the injury 
as a slipped disk. 

[21.2] The accident employer submitted a separate report of injury indicating the 
worker “slipped disc in neck/back” while hooking up ropes on a ski hill on 
December 28, 2008.  The report noted the worker was provided medical aid 
at a hospital and confirmed that he first missed time from work on December 
29, 2008.  
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We accept the report from the accident employer as independent 
confirmation that an incident occurred on December 28, 2008 for which the 
worker required medical treatment. 

[21.3] Initial reporting from an emergency room physician on December 28, 2008 
documented the worker’s complaint of sudden neck pain after lifting light 
weight foam.  Strength, sensation and reflexes in the arm were reported as 
normal.  The physician diagnosed a cervical strain with a possible prolapse 
of the cervical disc. 

[21.4] A December 29, 2008, physical therapy assessment report noted the worker 
had pulled his neck and had a sudden onset of severe neck pain while 
bending forward and lifting a block of foam.  The physiotherapist diagnosed a 
cervical strain with potential disc involvement. 

The above medical reporting and that provided by the worker and his 
employer establishes an early temporal relationship between the worker’s 
employment duties on December 28, 2009 and the subsequent diagnosis of 
cervical strain and possible prolapse of the cervical disc. 

[21.5] A progress report from the worker’s primary care physician with an 
examination date of February 4, 2009 noted the worker had worsening neck 
pain with continuation of physical therapy.  The physician recommended a 
CT scan or magnetic resonance imaging (MRI) scan to rule out an occult 
fracture or disc injury.  

[21.6] A February 10, 2009 CT scan of the cervical spine reported a small to 
moderate broad based disc protrusion at the C5-6 level on the left contacting 
the exiting C6 nerve root.  No acute bony abnormality was seen. 

[21.7] In the process of deciding its level of responsibility under this claim, the WCB 
requested a medical consultant review the file and comment on the findings 
of the February 2009 CT scan and their relationship to the mechanism of 
injury. On February 24, 2009, the medical consultant wrote, in part: 

“The CT scan has noted a small to moderate disc protrusion at the C5-6 
level contacting to an exiting C6 nerve root.  There is no evidence of 
underlying degenerative disease in this [age] man. 

… 

This worker describes bending over on the DOA [date of accident] and 
experiencing acute severe neck pain which has been consistently 
documented through the history of this claim.  No neurological symptoms 
had been described.  In my opinion, a reasonable relationship exists 
between the MOI [mechanism of injury] and the C5-6 cervical disc 
protrusion….”  
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We understand from the above that it was the opinion of the medical 
consultant that the worker’s employment activities on December 28, 2008 
constituted a hazard of employment that caused or contributed to the 
development of a disc protrusion at the C5-6 level of the worker’s spine. 

[21.8] On July 7, 2009, a period of approximately four months after the February 
2009 CT scan, an MRI of the cervical spine provided evidence suggestive of 
an annular tear with questionable annular bulge at the C6-7 level.   

[21.9] On July 13, 2009, following a review of the above noted MRI scan, the 
medical consultant issued an addendum to his original report stating, in part: 

“The MRI is suggestive of an annular tear at the C6-C7 level.  Although the 
previous CT scan has noted an abnormality at C5-6.  In noting this worker’s 
age, the mechanism of injury and the continuity of medical reporting, in my 
opinion, this annular tear may reasonably have resulted as the DOA injury 
sustained.”  

We understand from the above that it was the opinion of the medical 
consultant that the worker’s employment duties on December 28, 2008 may 
also have caused the annular tear at the C6-7 level, in addition to the C5-6 
disc protrusion seen on the previous CT scan. 

[21.10] The worker was referred for an independent medical examination (IME) with 
a neurosurgeon consultant approximately one year post-accident to 
determine his current status, diagnosis, need for further investigation and 
fitness for work. In his January 14, 2010 examination report, the consultant 
provided a brief overview of the mechanism of injury stating that the worker 
was setting up the ski hill for public use when he developed a sharp neck 
pain while lifting a very light foam block.  At the time of the examination the 
worker complained of continuous neck pain and left hand pain 50% of the 
time, which typically involves the ring and baby finger.  Following the 
examination the consultant responded to several questions, including the 
following: 

“2. Please express an opinion on the most responsible diagnosis 
of injury sustained under this claim. 

There is no diagnosis evidence in this individual. 

3. Is it more likely than not there is a cause/effect relationship 
between the above diagnoses and the ongoing reported 
symptoms with the injuries sustained under this claim?  Please 
provide rationale. 

No. 
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Lifting of a light piece of foam does not cause significant biomechanical 
stress and, in my view, this level of activity could have easily been 
something that he might do at home doing ADL’s [activities of daily living] 
and hence I am not sure of the causation here.”  

We understand from the above that the neurosurgeon was unable to offer a 
diagnosis for the worker’s ongoing reported symptoms or relate his neck and 
hand pain at the time of the IME to the lifting incident on  
December 28, 2008. 

[21.11] Following a review of the IME report the WCB medical consultant wrote the 
following on January 27, 2010, in part: 

“Although I note [the neurosurgeon] comments that lifting a light piece of 
foam does not cause significant biomechanical stress I note [the emergency 
room physician’s] emergency room record on the DOA and subsequent 
reports on the 31st of December, 2008 noting ‘continued neck pain at C5-C6’ 
and the CT scan of the 10th of February, 2009 noting a small to moderate 
broad based disc protrusion at C5-C6 on the left contacting the C6 nerve 
root, with clinical correlation suggested. 
This finding was not present on the subsequent MRI and in my opinion an 
annular bulge may reasonably resolve with time and conservative treatment. 
I would concur with [the neurosurgeon’s] opinion that the annular tear at C6-
C7 is not reasonably related to the DOA injury sustained. 

Although the MOI in this claim did not involve significant biomechanical 
stress to the cervical spine, in view of the worker’s age, absence of pre-
existing degenerative changes, and continuity of symptoms of the C5-C6 
radiculopathy clinically, with the initial CT scan showing a disc bulge at C5-
C6, and further noting no other reported the MOI in this claim, in my opinion 
the C5-C6 disc symptoms clinically and on initial CT scan may reasonably 
have been incurred as a result of the DOA injury.”  

We note that following his review of the IME report, the medical consultant 
reversed his earlier opinion regarding the relationship between the worker’s 
employment duties and the annular tear at the C6-7 level, however, he 
confirms that the mechanism of injury could reasonably have caused or 
contributed to the C5-6 disc bulge, which has since resolved. 

[21.12] At the hearing, the worker confirmed that he was a seasonal worker 
employed in the alpine ski industry and that the winter of 2008-2009 was the 
second season he worked for the employer.  He testified that his duties 
include lifting and moving large fabric covered foam blocks to set up the ski 
hill for public use.  He indicated that these blocks were not heavy, weighing 
only 10 to 15 pounds each, but they could be up to five feet wide and quite 
difficult to pick up and maneuver.  He told the panel that he was setting up  
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the ski hill and doing a number of related duties on  
December 28, 2008, when he felt a sudden severe pain in his neck while 
leaning over to lift another foam block.  The pain caused him to fall to the 
ground and he was helped by some bystanders who had witnessed the 
event.  He immediately reported the incident to his supervisor who sent him 
to a hospital emergency department where he was diagnosed with a slipped 
disc in his neck.  He told the panel he did not have a prior history of neck 
problems that interfered with his ability to carry out labour type work. 

We found no compelling information or evidence on the claim file that would 
reasonably question the worker’s account of the December 28, 2008 
incident, which included a sudden and debilitating onset of neck pain with 
awkward lifting. 

[22] We are satisfied from the information summarized above that the worker was 
involved in work activities that included the requirement to lift and move large foam 
blocks and that the lifting was awkward and placed him at risk of developing 
problems in his neck.  We find therefore that the nature of the worker’s employment 
duties, namely the awkward lifting constituted a workplace hazard or circumstance 
that presented a risk of injury in accordance with the Act and policies adopted by the 
WCB. 

[23] The panel is also satisfied that the worker’s injury arose in the course of 
employment.  In this case, the information on the claim file confirms there was a 
traumatic event to cause the worker’s neck problems.  The onset of his neck 
symptoms began when he was required to perform awkward lifting duties at work 
and that the symptoms were such that the accident employer supervisor 
encouraged him to obtain immediate medical aid. 

Conclusions and Reasons 

[24] In consideration of the evidence presented and submissions made, it is our decision 
that the worker’s employment duties on December 28, 2008 caused a neck strain 
injury which in turn caused or contributed to a disc bulge at the C5-6 level of the 
spine.  Our reasons are as follows: 

[24.1] The worker did not have neck problems that interfered with his ability to 
perform labour type work prior to December 28, 2008. 

[24.2] An undisputed report from the worker indicated he suffered a sudden onset 
of symptoms in his neck when lifting a large foam block at work on 
December 28, 2008. 

[24.3] Medical confirmation of a neck injury was in temporal proximity to the 
December 2008 lifting incident reported by the worker.  
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[24.4] Subsequently, a CT scan completed in February 2009 confirmed the 
presence of a cervical disc injury, namely a C5-6 disc protrusion. 

[24.5] A WCB medical consultant who reviewed the claim file on a number of 
occasions confirmed that the mechanism of injury could reasonably have 
caused or contributed to the C5-6 disc bulge. 

[25] We acknowledge the reporting from the neurosurgeon consultant who was unable 
to offer a diagnosis and could not relate the worker’s ongoing neck symptoms at the 
time of the January 2010 IME to the mechanism of injury described.  We do not 
consider the opinion of the neurosurgeon to contradict that of the WCB medical 
consultant in respect of whether the worker’s employment duties caused or 
contributed to the worker’s neck difficulties more than one year earlier, in December 
2008.  

[26] Therefore, it is our decision that the worker has met the requirements of policy and 
has an acceptable claim for a neck injury arising out of and occurring in the course 
of his employment on December 28, 2008. 

Decision – Issue 1 

[27] The worker has an acceptable claim for a neck injury arising out of and occurring in 
the course of employment. 

[28] The employer’s appeal of this issue is denied.  The decision of the Dispute 
Resolution and Decision Review Body is confirmed. 

Analysis – Issue 2 

[29] Is the worker entitled to temporary total disability benefits for the period July 
27, 2009 to November 16, 2009 under this claim? 

Legislation and Policy 

[30] The Act and the policies adopted by the WCB direct that workers shall be 
compensated for impairment of earning capacity that is the result of a disablement 
from a workplace injury. 

[31] Section 56 of the Act provides authority for the payment of compensation to workers 
who are temporarily or permanently disabled as a result of a workplace accident.  
The legislation allows that compensation for TTD and temporary partial disability 
(TPD) is payable to the worker only as long as the disability lasts. 
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[32] The WCB has adopted policy to guide decision-making on the provision of 
temporary wage-replacement benefits.  Policy 04-02 defines TTD as follows: 

“1.0 Temporary Total Disability 

Temporary total disability occurs when a compensable work injury or 
occupational disease results in temporary work restrictions which 
prevent a worker from performing the accident job and/or any 
concurrent employment.” 

[33] The policy also provides guidance for determining the duration of a worker’s 
disability.  Policy 04-02, Part II:  “Temporary Benefits”, Application 1, Questions 1 
and 2 state, in part: 

“1. When is a worker eligible for temporary TOTAL disability 
benefits? 

A worker is eligible for temporary total disability benefits when there 
is medical evidence the work-related injury has resulted in temporary 
work restrictions which prevent the worker from resuming pre-
accident employment or other suitable employment. 

2. How long are temporary total disability benefits paid? 

Temporary total disability benefits are payable for as long as the 
compensable temporary total disability lasts, generally until:  

•  the weight of medical evidence indicates the worker is 
considered fit to return to suitable employment, or 

•  the remaining disability is considered to be permanent (see 
Policy 04-04, Permanent Disability), or  

•  the worker dies (see Policy 04-08, Fatalities). 

…”  [Emphasis in the original] 

[34] The policy includes an exceptions provision that allows for the continuation of TTD 
payments in certain situations, although the worker may have achieved fitness for 
some level of work.  The policy states, in part: 

“If the period of a worker's disablement is prolonged through no fault of the 
worker due to: 

•  the unavailability of a hospital bed or other treatment facility 

•  the existence of a concurrent condition 

•  the unavailability of suitable modified work which is described in 
Policy 04-05, Return-to-Work Services as work that: 
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o accommodates the worker’s compensable medical 
restrictions so the worker can perform the duties without 
endangering his/her recovery or safety, or the safety of 
others 

o contributes to the worker’s physical and vocational 
rehabilitation by keeping the worker active and involved in 
the workplace  

o promotes the gradual restoration to the worker’s  
pre-accident level of employment  

o is a meaningful and productive part of the employer’s 
operations and  

o does not create financial hardship for the worker (for example 
shift changes that require additional childcare costs, 
unreasonable travel to another location, etc.).  

the WCB may consider continuing temporary total disability benefits for 
the period of unavoidable delay.” 

Questions Arising from Legislation and Policy 

[35] In order to make a decision on this appeal issue, in accordance with the applicable 
legislation and policy, the panel must determine if the worker was disabled from all 
forms of employment as a result of his work-related injuries.  Specifically, the panel 
must answer the following questions: 

[35.1] Does the medical evidence show that the worker’s compensable neck injury 
resulted in temporary work restrictions which prevent him from performing 
pre-accident employment or other suitable employment? 

[35.2] If not, is the worker entitled to a continuation of TTD benefits from  
July 27, 2009 to November 16, 2009 because of a prolonged disablement for 
the reasons described under the exceptions identified in Policy 04-02, Part II, 
Application 1, Point 2? 

Submissions 

[36] The key arguments from the employer’s representative in regard to this issue of 
appeal are summarized as follows: 

[36.1] A physical therapy status report completed on April 21, 2009 indicated the 
worker was capable of pre-accident employment and no further formal 
treatment was recommended. 
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[36.2] When the worker’s work contract with the accident employer expired in  
April 2009 he was certainly capable of seeking alternate employment within 
his earnings capacity. 

[36.3] Because the worker no longer had any compensable work restrictions 
related to the December 2008 accident he was not entitled to wage 
replacement benefits beyond April 21, 2009. 

[36.4] Even if the panel accepts that the payment of TTD benefits was in keeping 
with policy 04-02, then the employer requests consideration be given to 
Section 25(2)(b) of the Act which holds that workers are not entitled to wage 
loss compensation for any day the worker would not have worked or for 
which he would not have been paid. 

[36.5] In this case, the worker’s employment with the accident employer was 
through a temporary foreign worker program.  His visa limited him to work in 
Canada only between November 1, 2008 and June 30, 2009. 

[36.6] Because he could not have legally worked in Canada in any event after June 
30, 2009 and would not have been paid, he is not entitled to TTD benefits for 
the period requested. 

[37] The worker representative’s key arguments regarding this issue of appeal are 
summarized as follows: 

[37.1] The DRDRB resolution specialist considered that under Policy 04-02 the 
worker was entitled to TTD benefits when there is medical evidence that the 
work-related injury has resulted in temporary work restrictions which prevent 
the worker from resuming pre-accident employment or other suitable 
employment. 

[37.2] The worker agrees with the case manager and resolution specialist who 
state that the worker was paid TTD benefits between April 27, 2009 and 
November 16, 2009 based on ongoing work restrictions related to the work 
accident and in order to attend assessments and while attending a 
rehabilitation program. 

[37.3] The resolution specialist pointed out that the rehabilitation program was 
agreed upon as necessary by his treating physician and the WCB medical 
consultant. 

[37.4] The worker denies that he was unable to legally work in Canada at any point 
during the relevant period.  
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[37.5] Even if it were found that the worker was fit for some kind of modified work 
during the period in question, it is undisputed that he was not offered suitable 
modified work by the employer between April 16, 2009 and November 16, 
2009. 

Evidence and Findings 

[38] The information on file, including the reporting from several different physicians and 
other medical specialists, consistently indicate that the worker was fit for suitable 
employment as of January 6, 2009.  This finding is supported by evidence that 
includes the following: 

[38.1] A primary care physician examined the worker on January 3, 2009 and 
reported a diagnosis of cervical prolapsed disc.  The physician 
recommended modified work duties at a sedentary/limited level of 
employment activity with restrictions of no lifting.   

[38.2] Information on the claim file indicates the worker returned to alternate work 
duties with the accident employer on January 6, 2009, working three hours 
per day until January 9, 2009 when he resumed his regularly scheduled shift. 

[38.3] A January 9, 2009 follow-up examination by the same primary care physician 
noted the worker was tolerating sedentary type work and objective finding 
found some improvement in regard to his neck.  There was no change in the 
worker’s fitness for work or work restrictions. 

[38.4] January 16, 2009 and February 9, 2009 physical therapy status reports 
indicated the worker was not capable of doing his pre-accident type work 
duties but was employable at a sedentary/limited level. 

[38.5] The worker continued under the care of his family physician, who regularly 
filed examination reports indicating the worker remained fit for sedentary 
work.  On February 19, 2009, the physician reported the worker had reduced 
his hours to half time, which he was tolerating. 

[38.6] On March 11, 2009, the primary care physician noted there had been an 
overall improvement in strength of the left arm and the worker was tolerating 
part-time sedentary duties. 

[38.7] A March 26, 2009, physical therapy status report indicated the worker was 
progressing well with range of motion 80 to 90%.   
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[38.8] An April 21, 2009, physical therapy status report indicated there was an 
increased range of motion, however full range of motion had not yet been 
obtained.  The physiotherapist noted the worker should fully recover with 
time and home exercise and should continue to limit lifting for 3 more 
months.  The worker was assessed capable of pre-accident employment as 
of April 15, 2009 with no restrictions. 

We note the inconsistency in the physical therapist’s report which indicates 
the worker was fit for pre-accident work duties without restrictions while at 
the same time it indicated he had not fully recovered from his injuries and 
should limit lifting for three months.   

[38.9] As indicated previously in this decision, the worker continued working in 
modified duties until April 16, 2009 and then relocated to a different province. 
Subsequently, he came under the care of a different primary care physician 
who examined him on May 7, 2009 and reported a diagnosis of “Prolapsed 
disc C Spine”.  At the time of the examination the worker was considered fit 
for modified work at a sedentary level. 

[38.10] A June 9, 2009, physiotherapy report noted symptoms of C5-6 disc 
herniation with nerve root irritation.  The physiotherapist recommended 
several restrictions, including no prolonged or repetitive bending or twisting of 
the neck, overhead work or heavy lifting, pushing and pulling.  A further eight 
week course of physiotherapy was recommended.  A subsequent report 
from the same physiotherapist indicated the worker was being discharged as 
there was no progress with physiotherapy during the treatment period May 
29, 2009 to June 16, 2009. 

[38.11] The next mention in regard to the worker’s functional abilities is contained in 
a report of a functional capacity evaluation (FCE) completed in Alberta on 
September 8, 2009.  The assessment indicated the worker demonstrated 
functional strength within the light to medium national occupation 
classification (NOC) level and was fit for modified work duties. 

[38.12] The worker returned to see his first primary care physician in Alberta on 
September 30, 2009 who reported the worker was still having significant left 
neck pain radiating into his fingers.  The physician assessed the worker as 
capable of sedentary work with restrictions of no lifting. 

[38.13] The worker completed a four-week WCB-approved rehabilitation treatment 
program on October 2, 2010.  At the time of discharge the worker 
demonstrated functional strength within the light to medium category and 
was fit to return to modified work duties with temporary restrictions. 
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[38.14] On November 13, 2009, a WCB medical consultant who had reviewed the 
claim file on several occasions wrote a report indicating that the worker’s 
work restrictions were reasonably related to the compensable injury 
sustained on December 28, 2008. 

[38.15] Claim file information indicates that the accident employer rehired the worker 
into a different seasonal job effective November 16, 2009. 

[39] The information summarized above leads us to the conclusion that the worker was 
not capable of pre-accident work duties as of January 6, 2009 and he was fit to 
return to up to at least a light level of employment activity.  We find no compelling 
medical evidence on the record that the neck injury resulted in temporary work 
restrictions after January 6, 2009 which prevented the worker from resuming 
suitable employment. 

[40] Based on the legislation and policy quoted above, the worker is only entitled to TTD 
benefits where it can be established that temporary work restrictions prevented him 
from resuming all forms of employment.  In our review of the medical information, 
we have determined that the worker was fit to return to suitable employment as of 
January 6, 2009.  Therefore, in accordance with legislation and policy, the worker is 
not entitled to TTD benefits between  
July 27, 2009 and November 16, 2009. 

[41] With respect to the second question, we considered the following with respect to the 
“exceptions” pertaining to the “unavailability of suitable modified work.” 

[42] We note the concluding wording following the list of exceptions as follows: 

“… the WCB may consider continuing temporary total disability benefits for 
the period of unavoidable delay.” [Italics in the original] 

On the basis of the wording of the policy, we conclude that the requirements include 
the following: 

•  A worker must be in receipt of TTD benefits in order for the benefit to be 
“continued”. 

•  The wording “period of unavoidable delay” conveys that the employer’s 
ability to provide modified work is imminent. 

[43] In this situation, we find the worker does not fit the requirements of policy for a 
continuation of TTD benefits due to the unavailability of modified work.  We note 
that the worker was performing modified work duties with the accident employer 
until April 16, 2009 and was not in receipt of TTD benefits.  It is our understanding 
that the employer ended the employment relationship with the worker when the 
contract for seasonal employment ended on April 16, 2009. 
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[44] Given our decision that the worker was not entitled to TTD benefits from  
July 27, 2009, until he returned to work on November 16, 2009, there is no need to 
address the employer representative’s argument on the issue of whether the worker 
was legally able to work in Canada during the period in question. 

Conclusions and Reasons 

[45] In consideration of the information on the claim file and submissions made, we 
conclude that the worker is not entitled to the provision of TTD benefits from  
July 27, 2009 until November 16, 2009, as requested, because he was not totally 
disabled from working and the period of disablement was not prolonged due to the 
unavailability of suitable modified work.   

Decision – Issue 2 

[46] The worker is not entitled to temporary total disability benefits for the period  
July 27, 2009 to November 16, 2009 under this claim. 

[47] This issue of appeal is granted.  The decision of the Dispute Resolution and 
Decision Review Body is reversed. 

Analysis – Issue 3 

[48] Issue 3: Is the worker eligible for a wage loss allowance, travel allowance and 
subsistence allowance to attend medical appointments directed by the 
Workers' Compensation Board? 

Legislation and Policy 

[49] Section 80(1) of the Act indicates that the WCB shall determine all questions as to 
the necessity, character and sufficiency of, and the amount payable in respect to 
any medical aid provided. 

[50] Section 1(1)(p) of the Act defines “medical aid” to include medical and other 
services provided by a person licensed to practice the healing arts in Alberta, and 
nursing, hospitalization, drugs, dressing, X-ray treatment, special treatment, 
appliances, apparatuses, transportation and any other matters and things the WCB 
authorizes or provides. 

[51] Section 137.1 of the Act states that if a worker is required by the WCB to travel to a 
place other than the place where the worker resides, the WCB may pay to the 
worker a travel allowance, a subsistence allowance and a wage loss allowance in 
accordance with the terms and conditions prescribed by an order of the WCB Board 
of Directors. 
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[52] WCB Policy 04-02, Part II, Application 2:  Allowances, Questions 1, 2 and 3 provide 
guidance in the application of the above statutory requirements: 

“1. Under what circumstances does the WCB consider paying 
allowances? 

In keeping with s.137.1 of the Act, when the WCB or the Appeals 
Commission directs* a worker to travel to a place other than where 
the worker resides, the WCB may pay one or more of the following:  
a wage loss allowance, a travel allowance, a subsistence allowance. 
 The WCB may also pay a travel or subsistence allowance as part of 
a vocational plan (see Policy 04-05, Return-to-Work Services). 

*Travel that is approved by WCB is considered to be directed.  
Approval may be given before or after the travel takes place. 

2. When is a worker eligible for a wage loss allowance? 

To be eligible for a wage loss allowance, the worker must have a 
loss of earnings as a result of leaving work to attend a WCB-directed 
appointment.  The WCB does not pay a wage loss allowance if the 
worker’s employer pays the worker for the missed work time. 

3. How does the WCB determine the amount of a wage loss 
allowance? 

The wage loss allowance amount is equal to 100% of the worker's 
net earnings loss* for the period of work missed…. 

4. What costs do the travel and subsistence allowances cover? 

The purpose of the travel and subsistence allowances is to make 
sure that workers do not incur additional expenses when they have 
to travel away from home for Board-directed appointments…” 

[53] The key requirement of the legislation and policy is that a travel requirement must 
be imposed by a direction of the WCB.  Once this requirement is met, the WCB may 
pay a wage loss allowance in accordance with any terms and conditions prescribed 
by an order of the Board of Directors of the WCB. 

Questions Arising from Legislation and Policy 

[54] In order to determine if the worker is eligible for a wage loss allowance, travel 
allowance and/or a subsistence allowance, the panel must answer the following 
questions: 
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[54.1] Was the worker required to attend WCB-directed medical appointments on 
or after July 27, 2009? 

[54.2] If so, was the worker required to travel to a place other than where he 
resides? 

[54.3] Did the worker suffer a loss of earnings as a result of leaving work to attend 
these appointments? 

Submissions 

[55] The employer representative’s key arguments includes the following: 

[55.1] Sometime after his employment ended in mid-April 2009 the worker was fit 
for pre-accident work duties.  Specifically, an April 21, 2009 physical therapy 
status report indicated the worker was capable of working in pre-accident 
employment. 

[55.2] Because the worker was fit for his pre-accident work duties he was certainly 
capable of seeking alternate employment within his earning capacity after he 
left Alberta. 

[55.3] The policy provides that any expenses incurred as the result of travelling 
from the worker’s place of residence and the Alberta provincial boundary to 
be the worker’s own responsibility unless special circumstances exist. 

[55.4] How the WCB determined there were special circumstances that warrant 
payment of travel has never been explained. 

[55.5] Following further medical investigation during the time period in question it 
was determined that the worker continued to be fit to work.  This has been 
the case ever since the worker left Alberta in April 2009. 

[56] The worker representative’s key arguments are summarized as follows: 

[56.1] It is the worker’s contention that special circumstances exist in his case that 
justified the payment of his entire travel expenses. 

[56.2] The worker’s treating physician in his new province of residence and a WCB 
medical consultant agreed that ongoing investigation and treatment of his 
symptoms should be expedited with a return by him to Alberta. 

[56.3] As a result the WCB required and authorized the worker’s travel back to 
Alberta on three occasions. 
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[56.4] It would be unfair to impose the increased cost burden of injury-related 
expedited travel on an injured unemployed worker. 

[56.5] At no time did the WCB suggest to the worker that he should contribute to 
the travel costs associated with his WCB-directed travel. 

[56.6] The worker’s position is entirely supported by Section 38 of the Act which 
makes it clear that the WCB is responsible for the entire costs of directed 
medical investigations. 

Evidence and Findings 

[57] In deciding the first issue of appeal, the panel determined that the worker suffered a 
neck strain injury and a C5-6 disc protrusion as the result of his  
December 28, 2008 workplace accident.  Therefore, the worker is eligible for certain 
allowances, including consideration of a wage loss allowance and travel allowance, 
to attend medical appointments to the extent permitted under WCB Policy. 

[58] Based on the information summarized below, we are satisfied that the worker was 
required to travel to a place other than where he resides to attend WCB-directed 
medical appointments in Alberta after July 27, 2009. 

[58.1] As indicated previously in this decision, the worker moved from Alberta to 
another province in approximately April 2009 where he continued under 
medical care and investigation for ongoing neck difficulties.  On  
July 15, 2009, a WCB medical consultant discussed the worker’s status with 
his current primary care physician by telephone.  The medical consultant 
summarized the discussion in a letter to the primary care physician on the 
same date, stating, in part: 

“We resolved that in order to expedite ongoing investigation and treatment of 
his symptoms, it would, at this point, be reasonable to have him return to 
Alberta for a Medical Status Examination, possible orthopedic referral, and 
subsequent intensive rehabilitation program in order to allow him to return to 
his pre-accident level of function.”  

[58.2] A July 20, 2009, electronic file note by a WCB case manager summarized a 
telephone conversation between the case manager and the worker. The note 
confirmed that travel authority had been granted for the worker and his 
partner to travel to Alberta for the purpose of attending a yet to be arranged 
MSE appointment to determine further treatment options. 
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[58.3] A MSE was completed by a rehabilitation center physician in Alberta on July 
27, 2009.  The physician recommended further investigation. 

[58.4] Six days later, on August 3, 2009, the worker was seen by an Alberta-based 
physical medicine and rehabilitation specialist who recommended an MRI 
which was completed on August 4, 2009.   

[58.5] Ultimately the worker was admitted into a WCB-approved rehabilitation 
treatment program in the Province of Alberta from September 9, 2009 until 
October 2, 2009. 

[59] The information on the claim file confirms that the worker and his partner travelled 
from his province of residence to Alberta on July 26, 2009 returning on  
July 28, 2009; and again on August 2, 2009 returning on August 5, 2009; and finally 
on September 7, 2009 returning on October 2, 2009. 

[60] In regard to the third question, we are satisfied that the worker did not suffer an 
earnings loss as the result of leaving work to attend the above appointments.  We 
base this finding on the worker’s own testimony that he was not gainfully employed 
at any time during the period July 27, 2009 and November 17, 2009. 

Conclusions and Reasons 

[61] In consideration of the information on file and submissions made, we conclude that 
the worker was required by medical circumstances to travel to a place other than 
where he resides to attend WCB-directed medical appointments on or after July 27, 
2009.  Accordingly, under the policy he was entitled to consideration of a travel and 
subsistence allowance.  However, we conclude that the worker did not meet the 
eligibility requirements for the provision of a wage loss allowance because he did 
not suffer an earnings loss as the result of leaving work to attend a WCB-directed 
appointment. 

Decision – Issue 3 

[62] The worker was not eligible for a wage loss allowance between July 27, 2009 and 
November 16, 2009 to attend medical appointments directed by the Workers' 
Compensation Board. 

[63] The worker was eligible for a travel allowance and subsistence allowance between 
July 27, 2009 and November 16, 2009 to attend medical appointments directed by 
the Workers' Compensation Board. 

[64] This appeal is granted, in part.  The decision of the Dispute Resolution and Decision 
Review Body is varied to the extent noted in our decision. 
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Decision Summary 

[65] Issue 1: Did the worker have an acceptable claim for a neck injury arising out 
of and occurring in the course of employment? 

[66] The worker has an acceptable claim for a neck injury arising out of and occurring in 
the course of employment. 

[67] The employer’s appeal of this issue is denied.  The decision of the Dispute 
Resolution and Decision Review Body is confirmed. 

[68] Issue 2: Was the worker entitled to temporary total disability benefits for the 
period July 27, 2009 to November 16, 2009 under this claim? 

[69] The worker was not entitled to temporary total disability benefits for the period  
July 27, 2009 to November 16, 2009 under this claim. 

[70] This issue of appeal is granted.  The decision of the Dispute Resolution and 
Decision Review Body is reversed. 

[71] Issue 3: Was the worker eligible for a wage loss allowance, travel allowance 
and subsistence allowance to attend medical appointments directed by the 
Workers' Compensation Board? 

[72] The worker was not eligible for a wage loss allowance between July 27, 2009 and 
November 16, 2009 to attend medical appointments directed by the Workers' 
Compensation Board. 

[73] The worker was eligible for a travel allowance and subsistence allowance between 
July 27, 2009 and November 16, 2009 to attend medical appointments directed by 
the Workers' Compensation Board. 

[73] This appeal is granted, in part.  The decision of the Dispute Resolution and Decision 
Review Body is varied to the extent noted above. 
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This decision is made with the full agreement of the hearing panel. 
 
Decision dated at Edmonton this 29th day of March, 2011. 
 
 
  
 A. Spaans 
 Hearing Chair 
 (on behalf of the panel) 

 
 
Hearing Panel: A. Spaans – Hearing Chair 
 H. Edge – Commissioner 
 J. McKenna – Commissioner 
Typed by:  cjc 
D01 (2009/10) 
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