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Migrant workers win court decision on benefits
About 100 migrant workers who labour in Canada won a court decision this week
pertaining to their ability to apply for parental benefits.

Most migrant workers have been ineligible for regular EI benefits, because they return home in the
off-season and are not available for work in Canada country during that time.

By: Donovan Vincent News reporter, Published on Thu Nov 21 2013

Canada’s Federal Court of Appeal has ordered new hearings
for 102 migrant workers who had their Employment
Insurance parental benefits claims turned down.

Ottawa had argued the workers took too long to apply and
didn’t show good cause for the delay.

But citing “unique disadvantages’’ of migrant workers “in
particular,’’ such as lack of knowledge in English or French,
lack of access to telephones or computers, social isolation,
long and hard work schedules with little free time, and
ineligibility for many social benefits, the court ruled Tuesday
that the Office of the Umpire must re-hear each of the 102
cases, keeping these vulnerabilities in mind.

The work of the office, responsible for hearings and appeals
under the federal Employment Insurance Act, is being taken
over by the new Social Security Tribunal.
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Province challenges OHIP coverage to injured migrant workers

Opinion: Denying health coverage to injured migrant workers is shameful

“The Federal Court did make a very important statement about the need to
consider the vulnerabilities of these workers. That’s different and that gives
them a better chance of accessing the benefits these workers have paid for,’’
Jackie Esmonde, co-counsel for the applicants and a lawyer at the Income
Security Advocacy Centre said in an interview Thursday.

The migrant workers were also represented by Niagara North Community Legal
Assistance.

Workers from the Caribbean and Mexico have been coming to Canada under
the federal Seasonal Agricultural Workers Program (SAWP) since 1966.

Most have been ineligible for regular EI benefits, because they return home in the off-
season and are therefore not ready and available for work in this country during that
time.

But until Ottawa changed the rules late last year, the workers were eligible for up to 35
weeks of EI “special benefits’’ covering maternity, parental and compassionate leave --
because there was no residency requirement at the time.

Advocacy groups for migrant workers began spreading the word about this fact in 2002,
and helped workers apply.

But in 2008, Ottawa started denying backdated claims.

The lead claimant in the case the Federal Court of Appeal ruled on this week was
Genaro Cruz de Jesus, a Mexican national, who applied to the Employment Insurance
Commission in July 2009, for parental benefits for a child born Sept. 22, 2008. He
sought to have his claim backdated to Nov. 20, 2008.

The commission refused to backdate his claim, arguing his approximate eight-month
delay in claiming parental benefits was excessive and he had not established good cause
for the delay, this week’s Federal Court of Appeal decision reads.

Cruz de Jesus appealed this decision to a board of referees, a federal body. The board
allowed the appeal in Nov. 2009, stating he took steps a reasonable person in his
situation would have to clarify the entitlement to parental benefits.

This same issue was raised in 101 other appeals by SAWP workers, to other boards of
referees.

A series of further decisions followed, leading to an April 13, 2012 decision by an
umpire who reversed the earlier board’s decision that allowed Cruz de Jesus’ appeal. In
addition, the umpire’s ruling was applied to the other 101 claimants.

All 102 brought their cases to the Federal Court of Appeal, resulting in this week’s
ruling, which said the umpire’s ruling must be set aside for an “error in law.’’

“When assessing the existence of good cause for delay, boards of referees had been
correct in law to take into account the impact of the work, and other conditions of the
SAWP claimants on their ability to access information about their benefits,” the court of
appeal decision says.

“I’m happy with the decision, not just for myself but for migrant workers paying into
this benefit, Glendon Sanchez, 37, one of the 102 claimants, said in telephone call from
Trinidad Thursday.

No dates have been scheduled for the new hearings.

A spokesperson for Employment and Social Development Canada said Thursday the
department is reviewing this week’s court decision.

This week’s ruling only helps migrant workers who applied for EI before Dec. 9 2012.
Since then, migrant workers can only access parental, maternity and compassionate
benefits during the period covered by their work permits.
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Sassofras 4 days ago

I live in an area where migrant workers farm the local crops from April to October 7 days a week
from 7-7 doing a job most Canadians wouldn't think twice abut doing. I've seen the workers
outside in all elements of weather. I see them in town on Saturday shopping at the local stores,
getting a haircut, having coffee. If our lazy, ambitious lacking, couch potatoe flunkies see this
job as beneath them , then by all means give it to the immigrant workers with the benefits that
Canadian workers are entitled too. These people put food on YOUR table. Maybe you should
trade places for the day and see what it is like to crouch in the soil on your knees for hours on
end cutting the veggies hour after hour, day in and day out.
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seniora 4 days ago

If they are working 7 days a week, from 7 to 7, what are they doing in town on Saturdays?
Share Reply
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observer1 4 days ago

Good point. Just more drama from a drama queen that thinks the world would
believe such B.S. I have been in the apple orchards up north watching the Jamacian
men pick the product. The don't work those hours but I can tell you they LOVE to
come to Canada and do seasonal work. Here is how it works. They come here at the
start of the agricultural season in the spring. They move around doing various jobs
until apple picking in the fall . They then go home with the stuff they have purchased
and $$ in their pockets which allow them to live like Kings back home for the winter.
Seems like a dream job to me.
Share

aguadebeber82 4 days ago

This is the price the govt has to pay and the music to face. Canadians are not going to pay for
this. You think these issues wouldn't develop and come out of TFWs? Naive. You have to know
their way of thinking in these countries they're from. They are poor so they want to be TFWs.
And then they see countries like Canada as so rich as if money is easy and falling everywhere.
Finally, they are with this attitude of only about them and what they can gain and take. To them,
it's all about beating the system - whether in their country or elsewhere. You think these TFWs
would just be here in Canada working their jobs silently and quietly and that's that? Very naive.
And no, migrant workers have NO right to EI or anything like that at all. They're not citizens.
Overall, many of these factors are also found in the recent waves of immigrants and refugees.
Enough is enough. Stop being naive, Canada.
Share Reply

pcgirl 5 days ago

This is exactly what I was thinking...migrant workers should not have deductions taken from
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their pay period. They are only here for a few months and then they go back home. They
wouldn't even contribute enough in deductions to pay what they would be getting back in a
benefit claim! This is just taking advantage of Canadians. So they would get 60% of their wages
for 35 weeks. Do they even work for 35 weeks? Scamming!

Leave a reply...

Share Reply

observer1 5 days ago

Please note, according to the article, one worker felt that he/she was due the benefit and
spread the word to other workers. IF in fact these people had paid the deduction they
must be given the benefit. When it comes to anything the government does this kind of
situation is believable. What we need as readers is clarification that these people actually
paid the deduction. If not, they have no right to claim.
Share Reply

slcs450Don 5 days ago

there is no question they proved they paid premium
Share Reply
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observer1 4 days ago

Then they can demand the benefit !! Simple as that. And,, if they were late in their
request because no one ever explained what EI benefits are they must be paid
anyway. Now all deductions ( except tax) must stop as no temp foreign worker
should be eligible for any Canadian benefits, except of course workers comp
payments if they are injured on the job.

Share

3 

observer1 5 days ago

Too often it is difficult to make any sense out of articles like this. On the surface I would say that
there is NO way that a migrant worker should get any EI benefits. As I read further however the
article seems to imply that these workers have EI deducted from their pay. IF that in fact is the
case then they obviously are entitled to the benefit. The reality is however these people should
NEVER have this fee deducted from their pay. They are here only for a short time and therefore
should never be allowed to claim. Workers Comp however must be available. Seems to me this
is just one more instance of government stupidity which means anyone who payed the
deduction must be eligible for the benefit. Wonder if they also had CPP deducted ??? If so we
will have to start hunting down migrants who will be eligible for Canadian pension $$$ in the
future. Something wrong with this picture
Share Reply

2 

7thGenCdn 5 days ago

What is wrong with this picture is that until every able-bodied man and woman in Canada
has a job these positions should be filled by them before importing workers.
Share Reply

observer1 5 days ago

My friend, you have NO idea how bad it is !! Consider,,I was recently talking to my
MP about immigration matters and brought up the fact that in PEI ( the Prov. with an
unemployment rate of over 11%) a certain fast food chain employees virtually all
foreign workers who are allowed in to fill positions that locals will not work in. These
people are known in their immigrant community as the "Subway People" His
response was that a business person built these restaurants and people wanted their
products but no locals would work there so the gov. HAD to allow temp foreign
workers in to fill the spots because EI paid more than the restaurant wages !! Want
proof this is true ?? Call you MP and ask as they will have NO option but to admit it is
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true !!!
Share

7thGenCdn 3 days ago

observer1 - so! If you don't take the job no EI! What is bad is the taxes we pay to
support these home-grown lazy %$^&*!
Share

slcs450Don 5 days ago

My son lives in Alberta same thing with T H workers
Share Reply
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whaddyathink54 4 days ago

Its not that Canadians wouldn't take the job, but if I'm not mistaken, companies were
allowed to pay migrant workers 15% less. I don't believe the Companies even tried
and Canadians would have insisted on above minimum wage and overtime.
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