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F O C U S  O N  I N S U R A N C E  L A W

The Ontario Court of Appeal
dealt a body blow to Mary Carter
agreements (MCAs) last spring.
It is unclear whether they will
survive in their present form. The
court has taken away what it calls
the plaintiff ’s “double recovery”
and reallocated it to the least co-
operative defendant.

For the past 15 years in Ontario,
MCAs have been used infrequently
but effectively in complex litiga-
tion as a risk management tool. For
the plaintiff, they represent an
opportunity to insure against an
unfavourable result at trial through
an alliance with a “settling defen-
dant” who participates in the trial
in hope of reducing the amount that
he has contributed to the settle-
ment. For the settling defendant,
the agreement caps exposure in
damages (often a significant con-
sideration where policy limits are
at risk) and provides an opportu-
nity to reduce the ultimate payout
in the litigation. MCAs are not
very different from hedge contracts
used by Canadian businesses to
manage their risk.

In addition to managing risk,
MCAs have a proven track
record of promoting global set-
tlement by realigning the forces
at play in the litigation through
the creation of an alliance
between the plaintiff and one
defendant. Ontario courts, begin-
ning with Justice Lee Ferrier in
Petty v. Avis Car Inc., [1993] O.J.
No. 1454, have accepted the
useful role of these unconven-
tional settlement agreements.

In Laudon v. Roberts, [2009]
O.J. No. 1824, (leave to appeal to

the Supreme Court of Canada being
sought), the Ontario Court of
Appeal  laid down some principles
on double recovery of damages
that may have an effect on MCAs
and other partial settlement agree-
ments in the future — notwith-
standing the fact that the agreement
considered by the court in Laudon
was not a true MCA. Justice Jean
MacFarland noted that the agree-
ment lacked an essential ingredient
of an MCA, namely, that the set-
tling defendant shares in the plain-
tiff’s recovery from the non-settling
defendant on a basis determined by
the terms of the agreement.

Justice MacFarland began her
analysis in Laudon by examining
the Supreme Court of Canada’s
decision in Ratych v. Bloomer,
[1990] 1 S.C.R. 940. She identified
the key issue in the double
recovery debate as being whether
the plaintiff “had established a loss

or compensable damages.” 
Ratych narrowed a century-old

exception to the rule against double
recovery. Where a plaintiff had the
foresight to insure against future
wage loss, the courts have refused
to give the benefit of that foresight
to the tortfeasor who caused the
loss. The majority in Ratych lim-
ited that exception to private insur-
ance schemes for which plaintiffs
could prove they had paid a pre-
mium or to which they have made
some contribution.

Justice MacFarland applied a
number of other Canadian deci-
sions in which settlements with one
tortfeasor were credited to the lia-
bility of the remaining tortfeasor.
In each, the desire to avoid a
double recovery or windfall to the
plaintiff was given as a reason for
permitting a tortfeasor to pay less
than its assessed share of the plain-
tiff’s damages, effectively transfer-
ring any windfall from the victim
to the tortfeasor.

The potential effect of Laudon
is that MCAs between the parties
may not qualify as an exception to
the rule against double recovery —
even when the result is to reward a
recalcitrant defendant.

In the future, plaintiffs will
attempt to distinguish Laudon,
saying that there is a critical differ-
ence between it and cases
involving a true MCA. Under the
terms of   an MCA, when plaintiffs
contract to limit their right of
recovery against one defendant,
they do “give up something.” They
are securing the settling defen-
dant’s co-operation and contribu-
tion to their damages in return for a

commitment to restrict their poten-
tial for recovery against that defen-
dant and an agreement to indem-
nify that defendant from the
cross-claims of the non-settling
defendant. 

This feature of MCAs is analo-
gous to the premium paid for wage
replacement insurance. Applying
the analogy would bring MCAs
within the exception to the double
recovery rule, allowing plaintiffs to
retain the benefit of their foresight
and acceptance of the risk of
under-compensation.

Until Laudon, MCAs were seen
as an opportunity for a plaintiff and
a co-operative defendant to
increase the risk of the litigation to
an uncooperative defendant and
share the proceeds of a successful
prosecution of the plaintiff’s claim
against that defendant. It is likely
that MCAs in the future will
emphasize procedural co-operation
between the contracting parties in
order to bring pressure to bear on
the recalcitrant party. They will be
most valuable to the contracting
parties where co-operation with
one defendant will result in a sub-
stantial increase in the damages
likely to be awarded at trial. 

The potential for reimbursement
to the settling defendant will still be
an appealing feature of MCAs, but
plaintiffs may have lost the possi-
bility of compensation beyond their
global provable damages. �

Craig Brown is a partner at
Thomson, Rogers in Toronto and
acts for plaintiffs in personal injury
litigation. He frequently uses
MCAs in multi-party litigation.
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assisted investigators in under-
mining many such claims.

Similarly, for personal injury
claims, a wide range of frauds have
become du jour. A common scheme
involves a “staged accident” — in
which vehicles are made to collide
to create claims for vehicle damage
or personal injury. While the ordi-
nary insured is not inclined to par-
ticipate in such a scheme, those
already involved in criminal activity
seem to gravitate toward it.

When fraudulent claims are
denied, many insureds abandon
their claims, but others further the
fraud by initiating litigation. This
pits insurers, and other non-com-
plicit parties, in litigation against a
criminal element.

For the legal profession, a partic-
ularly disturbing aspect of these
schemes is that they frequently
attempt to co-opt a lawyer to
advance the fraudulent claim
through the courts. For counsel
thrust unwittingly into that position,

the threshold issue is the same as
that faced in a criminal defence —
one rarely knows that one’s client
has concocted or fraudulently exag-
gerated the claim. 

However, the civil process
depends far more on what the
client advises. And when the client
is a plaintiff, counsel must advance
the claim rather than defend alle-
gations. In such cases, the fraud is
not only committed on the insurer
and the court, it is also committed
against one’s own lawyer. Unlike
the usual case where the issue
before the court is whether the
delict was committed, the question
in a fraudulent insurance claim is
whether the fraud is actually being
committed before the court.

This unique dynamic touches
on many ethical principles. A fun-
damental canon of legal ethics is
to refrain from aiding, counseling
or assisting any person to act con-
trary to the law. The Law Society
of B.C.'s Professional Conduct
Handbook provides that: “The
off ice of the lawyer does not
permit, much less demand, for any

client, violation of law or any
manner of fraud or chicanery.” 

Yet, not unlike the accused crim-
inal, the party against whom an alle-
gation of insurance fraud is not
proven is entitled to have his or her
counsel “endeavour by all fair and
honourable means to obtain for the
client the benefit of any and every
remedy which is authorized by law.”
The conundrum faced by counsel in
these circumstances thus can be
more complex and fluid than in the
criminal context. Further layers of
complexity may come into play
when contingency fee arrangements
are in place or claims of bad faith
have been made against the insurer.

The civil trials resulting from the
more complex of such claims often
look at a glance more like a criminal
conspiracy trial than insurance liti-
gation. Unsavoury, reluctant and
recanting witnesses are the norm, as
are police witnesses and experts in
vehicle technology or engineering. 

However, the legal issues are
quite different. Recent clarification
of the standard of proof in F.H. v.
McDougall, [2008] S.C.J. No. 54

makes it clear that the standard of
proof is on a balance of probabilities
and not some heightened standard.
Blank v. Canada (Minister of Jus-
tice), [2007] F.C.J. No. 306, and
decisions considering it in this con-
text, establish a sphere of litigation
privilege not available in post-
Stinchcombe criminal litigation. In
civil conspiracy cases, the court
applies civil standards to the Carter
test. As well, the primary claim may
be in civil conversion, a strict lia-
bility tort, thus eliminating a knowl-
edge requirement in some respects.

Insurers in B.C. face a high level
of gang activity and organized
crime in the Vancouver area.
Insurers have attacked claims that
have revealed broad insurance
fraud schemes as well as many indi-
vidual fraudulent claims. The
courts, both judges and juries, rec-
ognize the enormous cost to the
premium-paying public of fraudu-
lent claims and have awarded large
judgments, including punitive dam-
ages, investigative costs and court
costs in appropriate cases. 

Many defendants speculate that

such judgments are not collectible,
but motor vehicle and insurance leg-
islation throughout the country
makes it very difficult to avoid the
effects of such judgments. 

While deterrent claims by
insurers in Canada may reduce the
likelihood of organized fraudulent
claims being made in the future,
organizations throughout North
America who follow these trends
suggest there is little evidence that
the claims will subside anytime
soon, and the recent economic
downturn fuels financial motives
for fraudulent claims. 

If reports of the increasing scope
of fraudulent insurance claims and
growth of gang and organized crime
activity are any measure, then the
sophistication and frequency of such
claims, and resulting litigation, will
continue to rise. �

Michael Hewitt is a partner at
Singleton Urquhart LLP in Van-
couver, and he was counsel for the
Insurance Corporation of British
Columbia in several of the actions
described in this article.
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Three cheers for Canada’s
health care system! It prevents
gender rating (charging women
higher health insurance rates than
men for the same services), which
is a rampant practice in the U.S.

A California law recently banned
gender rating, and the U.S. National
Women’s Law Center wants to see
the ban extended across the country.
In a 2008 study, the center found
that women in the U.S. are charged
as much as 48 percent more than
men for health insurance, according
to The National Law Journal. And
insurers in eight states may use a
woman’s status as a survivor of
domestic violence to deny her
health insurance.

Now there’s a ringing endorse-
ment for Obama’s health care
reforms. — Natalie Fraser
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Insurers in B.C. face a high level of gang activity and organized crime

Is Mary Carter dead — or just wounded?

‘‘The court has taken
away what it calls
the plaintiff’s
‘double recovery’...
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