
A personal injury defence law-
yer sending surveillance of the 
plaintiff to a defence medical 
expert must now contemporan-
eously release the surveillance to 
plaintiff ’s counsel. No longer can 
a plaintiff be ambushed at a 
defence medical examination by 
questions by the medical expert 
designed to contradict the sur-
veillance sent to the defence 
expert, yet unseen by the plaintiff.

In Aherne v. Chang, [2011] 
O.J. No. 2797, Justice Paul Perell 
of the Ontario Superior Court of 
Justice upheld a decision by Mas-
ter Short requiring surveillance 
sent to a defence medical expert 
to be simultaneously released to 
plaintiff ’s counsel.

In Aherne, at the examinations 
for discovery, plaintiff ’s counsel 
requested an undertaking that 
defence counsel provide any sur-
veillance to plaintiff ’s counsel con-
current with the release of any sur-
veillance to any defence medical 
expert. Defence counsel refused, 
suggesting that any such surveil-
lance would be released in the nor-
mal course following the release of 
the defence medical report. 

In his reasons, Justice Perell 
cites two distinct explanations 

for his decision:
(1) the waiver of litigation privil-

ege is a consequence of the oper-
ation of the Rules relating to formal 
defence medical examinations (set 
out in s. 105 of the Courts of Justice 
Act and s. 33.06 of the Ontario 
Rules of Civil Procedure), and

(2) that by voluntarily disclos-
ing the surveillance material to a 
health practitioner, the defendant 
waived litigation privilege over 
the surveillance. 

Because Rule 33.06(2) of the 
Rules of Civil Procedure man-
dates disclosure of a defence 
medical report obtained pursuant 
to a defence medical examination 
under s. 105 of the Courts of Jus-
tice Act, Justice Perell had no 
hesitation in concluding that the 
litigation privilege on the surveil-
lance was waived at the time the 
surveillance was sent to the 
defence medical expert. Since the 
waiver occurs at the time it was 
sent to the defence medical 
expert, Justice Perell felt the sur-
veillance should contemporan-
eously be released to plaintiff ’s 
counsel.

For the second explanation, 
Justice Perell repeatedly refer-
ences the fact that defence coun-
sel would voluntarily be sending 
the surveillance to the health 
practitioner and would be doing 
so knowing that it will, as a result, 
be disclosed to the plaintiff.

The primary question, accord-
ing to Justice Perell, is not whether 
the waiver occurs but rather when 
the waiver occurs. Justice Perell 
concludes that it would be proced-
urally fairer and more efficient to 

require the release of the surveil-
lance to plaintiff ’s counsel at the 
same time it is released to the 
health practitioner.

While arguably the Aherne 
decision imposes an obligation on 
defence counsel to simultan-
eously release surveillance to 
plaintiff ’s counsel when sending 
it to a defence medical expert, it 
would be prudent for plaintiff ’s 
counsel to, ask at discovery for an 
undertaking that defence counsel 
agree to comply with Aherne’s 
proposition that surveillance sent 
to a defence medical expert must 
be sent at that same time to plain-
tiff ’s counsel. If defence counsel 
does not expressly agree to that 
undertaking, plaintiff ’s counsel 
could bring a refusals motion and 
would succeed.

The question resulting from 
Aherne is whether the release of 
surveillance information to a 
defence medical expert doing a 
paper review rather than a formal 
defence medical examination 
under s. 105 invokes the same 
principle. While one of Justice 
Perell’s two explanations is clearly 
linked to the defence medical 

examination rules, the other dis-
tinct explanation is not linked. 
Accordingly, there is a good argu-
ment that the Aherne principle 
applies even to situations involv-
ing a defence expert paper review, 
despite Rule 31.06(3) of the Rules 
of Civil Procedure which allows a 
party to not disclose particulars of 
an expert report if the party 
undertakes not to call the expert 
as a witness at trial. 

It may be that defence counsel 
in personal injury cases will try to 
find controversial ways to work 
around the principle in Aherne, 
such as having the defence med-
ical examination conducted and 
then simultaneously releasing the 
surveillance to the defence med-
ical expert and plaintiff ’s counsel, 
before the release of the final 
report. Hopefully, however, those 
kinds of tactics will be discour-
aged by the courts and  instead 
the Aherne principle will be wel-
comed as one that will help facili-
tate the fair and timely resolution 
of personal injury claims.  �

Darcy Merkur is a partner at 
Thomson, Rogers in Toronto 
practising plaintiff ’s personal 
injury litigation, including 
plaintiff ’s motor vehicle litiga-
tion. He has been certified as a 
specialist in Civil Litigation by 
the Law Society of Upper Canada 
and is the creator of the Personal 
Injury Damages Calculator 
(Thomson, Rogers was counsel for 
the plaintiff in Aherne).

DARCY 
MERKUR

JIMMY LOPES / DREAMSTIME.COM

Court upholds surveillance disclosure decision
‘‘[I]t would be prudent 

for plaintiff’s counsel 
to, ask at discovery 
for an undertaking that 
defence counsel agree 
to comply with 
Aherne’s proposition...

IN HOUSE 
COUNSEL

www.lawyersweekly.ca/IHC

S e e  t h e DIGITAL VERSION

 t h e

GITAL  
RSION

We want to hear from you! 
Email us at: tlw@lexisnexis.ca�

14 | September 9, 2011 www.lawyersweekly.caTHE LAWYERS WEEKLY

F O C U SPersonal Injury

Henderson Structured Settlements:
Your Partners in Service®

www.henderson.ca | 1.800.263.8537

No Cost /Obligation Services

Proud Sponsor of


