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A. Proof
N

1. Of Cause

m In law suits against wrong-doers
Role of pre-accident health
Material contribution




Role of Pre-accident health

“Since most events are the result of a
complex set of causes, there will
frequently be [noncompensable]
contributing causes. ... As long as a
defendant is part of the cause of an
injury, the defendant is liable, even

though his act alone was not enough to
create the injury.”

Athey v. Leonati, Supreme Court of Canada

A. Proof

1. Of Cause

m In Auto benefit cases
Multiple causes
“use...of automobile...directly causes...impairment”




Multiple Causes

“...the accident must significantly or
materially contribute to the Applicant’s
impairment...”

- Hearn and Allianz
“Even a 25% amount [of responsibility]
is more than minimal or trivial and is
therefore material or significant”

- Saliba and Allstate

Use of auto directly causes
impairment

“If injury...results from treatment
necessitated by an accident, providing
there is no intervening cause, the
accident remains the direct or proximate
cause. Direct cause does not mean the
only cause or the most immediate cause’

Correia and TTC
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Use of auto directly causes
Impairment

“...a subsequent contributing cause may
not break the chain of causation if it is

‘part of the ordinary course of things.”
Belair and Seale, Saad and Federation

A. Proof

2. Of “existence” of chronic pain

m In lawsuits or benefit claims from mva's:
Impairment
Consistency
Individuality of response to pain

The importance of the attempt to return to
function




Individuality of pain response

“Pain has both physical and emotional
components. If prolonged, it also
becomes a stressor that influences our
emotional states ... And the interplay of
gender, hormones, genetics and brain
neurochemistry appears to induce our
individual response to it.”

Jon-Kar Zubieta, M.D., Ph.D.

A. Proof
N

3. Goals and Reasonableness of need for
treatment

m Case law and arbitration decisions
Help return to full function
Temporary relief of pain
Supportive therapy
mitigation




Is it reasonable only if it helps
- “to promote recovery”?

Where injured person suffers ongoing pain but
has reached maximum level of recovery,
ongoing treatment is reasonable if it provides
temporary relief of pain — “The relief of pain is,
at many levels from aspirin to palliative care of
terminal patients, a valid and recognized
mandate of the health care professions.”

Cubello v. Guidolin

Pain relief

“It is now well-accepted that the relief of
pain is, in and of itself, a legitimate
medical and rehabilitative goal. This idea
has been endorsed in several arbitration
decisions. The courts have recently
recognized this as well.”

Violi and General Accident, Amoa-Williams and
Allstate, Wong and Allstate, Kolonjari and Cumis




Pain relief

Treatment provides injured person with
pain relief but evidence points to person
having developed a dependence on the
treatments. Treatment still reasonable
“as there is no evidence to suggest it is
interfering with her rehabilitation efforts.”
Kolonjari and Cumis, Amoa-Williams and Allstate

Qualifying for prolonged
treatment

. *...to qualify for prolonged treatment, an insured
person must establish, at a minimum that:

(a) The treatment goals, as identified, are
reasonable;

(b) These goals have been met to a reasonable
degree; and

(c) The overall cost (not just financial but
investment of time, etc.) of achieving these
goals is reasonable...”.

- Violi and General Accident, Rashid and S.F




A. Proof

Auto law suits for compensation

m Proof of Permanent, serious impairment of
important physical, mental or psychological
function.

A. Proof

Onus of injured person

Demonstrative evidence

m X-ray, MRI, medical illustrations, EMG, PET,
Bone scan, FAE, symptom severity chart,
medical attendances chart, attendance chart




Onus

“Injured person has burden of adducing
credible evidenced that pain “probably,”
or more likely than not, resulted from the
automobile accident or accidents in
question”

- Hamelin and Alpina, Koch and AXA, Saliba and

Allstate

B. Costing Chronic Pain

I. In Litigation against at-fault parties
Damages awarded must:

“Restore the victim to position she would
have enjoyed had defendant not harmed
her”.




B. Costing Chronic Pain

. II. In Accident Benefits
m 1. Medical and Rehabilitation needs

"Necessary and reasonable to reduce or
eliminate the effects of any disability...or to
facilitate...reintegration into... family, the rest
of society and the labour market. S. 15, SABS

B. Costing Chronic Pain

- The meaning of expenses “incurred”

1. Medical and Rehabilitation needs

m Opioids — See College of Physicians and
Surgeons “Evidence-Based Recommendations
for Medical Management of Chronic Non-
Malignant Pain — Reference Guide for

Clinicians”




The meaning of “incurred”

. In order to incur an expense:

m a person “need not actually receive the items or
services or spend the money to become legally obliged
to doso.” ...

“a person who was unable or unwilling to promise
payment in exchange for [services] because of
financial hardship, and who did not in fact make any
promise, could nevertheless ‘incur’ an implied
obligation to pay”

- Stargratt and Zurich, S.D. and TTC

Medical and Rehabilitation
- Needs

CPSO suggested management:

Multimodal therapy

Cognitive behavioural and behavioural therapies
Education

Tens and Acupuncture if consistent benefits
Manual therapy or manipulation,

Sustained release Opioids,

NSAIDs

?Injection therapy




B. Costs of Chronic Pain

2. Ongoing need for assessment

B. Costs of Chronic Pain

3. Attendant care
m SABS - $3,000/month

m Bill 198 can sue in tort if meet permanent
serious impairment threshold




B. Costs of Chronic Pain

4. Dependant Care

B. Costs of Chronic Pain

5. Inability / impaired ability to work
m Past lost income

m Future lost income

m Lost earning capacity

m Loss of competitive advantage

m Lost working years

m Loss of sick bank




B. Costs of Chronic Pain

6. General Damages for Chronic Pain

7. Loss of Interdependent relationship

B. Costs of Chronic Pain

8. Replacement Housekeeping / Home
maintenance services

9. Self employment — cost of
replacement labour




B. Costs of Chronic Pain

10. Loss of pension earnings

11. Loss of benefits coverage as part of
employment compensation package if
can only work part-time

12. Transportation

Chronic pain and Bill 198
H

Law Suits:

Right to sue for health care expenses
where suffer permanent, serious
impairment




Chronic Pain and Bill 198

Accident Benefits:
Reduced opportunity to assess;

Treatment plans — use reference to CPSO Nov
2000 Clinicians Reference Guide:
= Part 10 Treatment Plan Goals, Outcome
Evaluation Methods and Barriers to Recovery

m Is the proposed Treatment Plan consistent with any
treatment/utilization/practice guideline?
a Yes Identify guideline:

Questions

Case, article and arbitration full text
available upon request.
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