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LITIGATION 
 
A. VOUCHER PROGRAM, Richardson, et al. v. State of North Carolina, North Carolina 
State Board of Education, and North Carolina State Education Assistance Authority  
 
 In December 2013, four individual plaintiffs and the NCSBA filed a lawsuit in Wake 
County Superior Court challenging the constitutionality of the private school voucher program 
adopted by the General Assembly as part of the 2013-14 budget bill. Since the filing, 71 local 
boards of education have voted to join the action. 
 

The suit asks the court to declare that the program violates the state constitution because: 
 

• Money spent to fund private school is not spent for a “public purpose,” as the 
constitution requires. 

• The legislation fails to impose any substantive educational standards on the 
private schools that would receive the voucher funds. 

• The legislation fails to require the private schools participating in the program to 
make non-discriminatory admissions decisions. 

• The program diverts funds from the State School Fund, because it is funded by 
reducing the State allotments to the local school systems in which voucher 
students were previously enrolled. 

• The program is open to only a small number of eligible students. 
 

STATUS:  The State filed a motion to dismiss the lawsuit. That motion was heard on Monday, 
February 17 and denied by the Wake County Superior Court Judge assigned to hear the case, 
Robert Hobgood. On February 21, Judge Hobgood granted the motion filed by the NCSBA and 
other plaintiffs seeking to have the program halted while the lawsuit is pending. This was a 
significant victory, as it prevented the State from taking any steps to implement the program 
while the constitutional questions are being resolved. 

However, two parents whose children would be eligible for vouchers intervened in the 
lawsuit and appealed Judge Hobgood’s decision to halt implementation of the program. The 
intervenors asked the North Carolina Court of Appeals to stay Judge Hobgood’s order, which 
would allow the program to move forward. When the Court of Appeals denied the intervenors’ 
motion, they made the same request of the North Carolina Supreme Court. On May 14, the 
Supreme Court granted the intervenors’ motion to stay Judge Hobgood’s ruling, allowing the 
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program to move forward. As a result, the State held a lottery in late June to determine which 
students will receive vouchers for the 2014-15 school year. Two thousand three hundred students 
were awarded vouchers, with an additional 1,860 on a waiting list. 

In mid-summer, Speaker of the House Thom Tillis and Senate President Pro Tem Phil 
Berger moved to intervene in the lawsuit, under a statute passed in 2013 that permits them to 
intervene in cases “as agents of the state.” Over the plaintiffs’ objections, due to the timeliness of 
the motion, Judge Hobgood allowed them to intervene.  

The parties originally agreed to hold a summary judgment hearing on Friday, August 22, 
which would have been approximately three weeks before the State disbursed funds for the 
program to participating private schools. However, after a scheduling order was entered, the 
State posted a new schedule, under which funds would be disbursed August 15. In an effort to 
have a decision on the merits prior to the disbursal of funds, the attorneys representing the 
plaintiffs, including the NCSBA and the local boards, filed a motion to move the summary 
judgment hearing to a date prior to the disbursal of funds. The State and other defendants 
objected to the request, and due to scheduling constraints, the hearing could not be moved to 
before August 15. 

At the summary judgment hearing, Judge Hobgood ruled that the voucher program is 
unconstitutional and permanently enjoined its implementation. Before a final written order was 
entered, the defendants filed a petition for an emergency stay in the Court of Appeals, which 
dismissed the request as premature, given the lack of a written order. The intervenor defendants 
(two parents who sought vouchers for their children and the legislative officers) filed a petition 
for an emergency stay with the North Carolina Supreme Court. The Supreme Court dismissed 
that petition on September 2, with notice that the petitioners would be permitted to re-file their 
petition with the Court of Appeals.  

Judge Hobgood filed a final written order on August 28, 2014. The intervenor defendants 
have filed notices of appeal and also jointly filed motions for both an emergency and a 
permanent stay. The Court of Appeals denied the request for an emergency stay on September 8. 
On September 12, the NCSBA and other plaintiffs filed a response to the request for a permanent 
stay. The Court of Appeals issued an order on Friday, September 19 staying Judge Hobgood’s 
order with respect to the disbursement of funds to the 1,878 applicants who accepted vouchers 
through August 21, 2014. The Court’s decision means those students’ private school enrollment 
will be funded with public funds while the defendant-intervenors’ appeal is pending.  However, 
the Court left in place the permanent injunction on the distribution of any other funds during the 
appeal. A decision on the appeal is not expected until next year.   
 
B. VIRTUAL CHARTER SCHOOL, N.C. State Board of Education, et al. v. N.C. Learns, 
Inc.  

 
N.C. Learns, Inc., doing business as the North Carolina Virtual Academy (NCVA), filed 

a Petition for Contested Case Hearing in the Office of Administrative Hearings against the North 
Carolina State Board of Education (SBE) in March 2012.  In its petition, NCVA alleged that the 
SBE acted arbitrarily and capriciously when it did not vote on NCVA’s charter application 
before a statutory deadline of March 15, 2012. 

Pursuant to a rarely used provision of state law, N.C. Learns sought preliminary approval 
for a charter from the Cabarrus County Board of Education.  The Cabarrus Board granted 
preliminary approval in late January 2012, and N.C. Learns filed its application for final 
approval with the SBE on February 14.  State law requires the SBE to vote by March 15 on 
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charter school applications it receives prior to February 15.  However, the SBE did not add the 
NCVA application to its agenda because it was still awaiting recommendations on the operation 
of virtual schools from the e-Learning Commission. 

In its charter application, NCVA estimated enrollment of 2,750 students in grades K-10 
for its initial year of operation during the 2012-2013 school year.  Because NCVA would be a 
virtual charter school with no fixed location, its students could come from across the state.  
NCVA conservatively estimated first year revenues of nearly $13.5 million in state funds and 
$5.1 million in local funds.  Even though NCVA would have no maintenance, transportation or 
child nutrition costs, the school would still be entitled to the same state and local per-pupil 
funding as any brick-and-mortar school. 

On May 18, 2012, Administrative Law Judge Beecher Gray ruled that the SBE’s failure 
to vote on the charter application by the statutory deadline was arbitrary and capricious. Judge 
Gray’s order deemed the NCVA charter granted. 

 
STATUS:  Within weeks of Judge Gray issuing his order, the SBE appealed the ruling to the 
Wake County Superior Court.  Given the significant impact NCVA’s operations and funding 
would have on school districts across the state, the NCSBA Board of Directors voted to ask the 
court to allow the Association and local boards of education to join the lawsuit as parties.  
Ultimately, 91 of the state’s 115 local boards of education adopted resolutions seeking to join the 
suit.  

Judge Abraham Jones heard arguments in the case on June 25, 2012, and allowed 
NCSBA and local boards to join the litigation.  On June 29, Judge Jones issued a final order 
reversing Judge Gray.  Judge Jones concluded that the SBE is “constitutionally and statutorily 
the sole body charged with authorizing and overseeing the operation of charter schools in North 
Carolina,” and ruled that the SBE was not required to act on NCVA’s charter application.   

N.C. Learns appealed both the decision allowing NCSBA and local boards to join the 
litigation as well as the decision reversing Judge Gray’s order.   

NCVA filed a new application with the Cabarrus County Board of Education; however, 
the organization asked the Cabarrus Board to delay taking action on the application while the 
appeal is pending. The Court of Appeals heard oral arguments in the case in summer 2013 and 
issued an opinion in December affirming the superior court’s decision. N.C. Learns has filed a 
petition for discretionary review with the North Carolina Supreme Court, asking the Court to 
hear the case. The Supreme Court denied the petition on August 25, 2014, bringing the case to a 
close. 

 
AMICUS BRIEFS 
 
A. BUDGET DISPUTE, Union Co. Board of Educ. v. Union Co. Board of Commissioners  
 
 In August 2013, after engaging in an unsuccessful mediation, the Union County Board of 
Education (“Board”) filed suit against the Union County Board of Commissioners 
(“Commisioners”) pursuant to Gen. Stat. 115C-431. The statute allows a local board of education 
to file suit against its county’s commissioners when the board of education determines that the 
amount of money the county has appropriated to the local current expense fund and/or the capital 
outlay fund is insufficient to support a system of free public schools. 
 In this case, the Board alleged that the Commissioners had failed to appropriate a 
sufficient amount in both operating and capital expenses. For the 2013-14 school year, the Board 
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requested more than $86 million from the Commissioners, who appropriated $82 million. The 
Board also sought almost $8.4 million in county funding for capital outlay; the Commissioners 
appropriated $3 million. 

During the trial and over the objection of the Commissioners, the Board presented 
evidence of previous years’ funding requests to the Commissioners that were not fully funded. 
After almost six weeks of trial, the jury returned a verdict for the Board in the amount of $91 
million—more than $4.9 million in current expenses and $86 million in capital outlay funds. 
 
STATUS: The Commissioners appealed the jury’s verdict and filed its brief in the Court of 
Appeals on August 13. In its brief, the Commissioners argue, among other things, that the trial 
court erred in allowing the jury to consider (1) evidence of needs that were not presented in the 
Board’s 2013-14 funding requests and (2) a broad definition of the amount that is “legally 
necessary” to maintain a system of free public schools. In the wake of an earlier North Carolina 
Supreme Court decision regarding a budget dispute in Beaufort County, the legislature amended 
Gen. Stat. 115C-431 to include a list of the factors that a jury should consider in deciding a 
budget dispute, including the local board of education’s goals and policies, financial resources, 
and fiscal policies. The Commissioners argue that the statutory amendment cannot be read to 
allow the board of education to compel a county to fund supplemental local policies that exceed 
those policies “legally necessary” to maintain a free public school system. 

The NCSBA Executive Committee voted in August 2014 to file an amicus brief in 
support of the Board. The decision in this case could have a far-reaching impact on other local 
boards engaged in mediation or budget disputes with their county commissioners. The Board and 
the NCSBA will file their briefs in mid-October. A decision is not expected before the end of the 
year.     
  
B. SPECIAL EDUCATION, E.L., by and through her parents, Gina Lorsson and Devin 
Lorsson v. Chapel Hill-Carrboro Board of Education  
 

In spring 2010, Gina and Devin Lorsson filed a special education due process petition 
against the Chapel Hill-Carrboro Board of Education, alleging that their daughter, E.L., had been 
denied a free appropriate public education (FAPE), in violation of state and federal law. E.L.’s 
parents enrolled her at the Frank Porter Graham Child Development Center (FPG) March 2008. 
When she turned three in June 2008, the school system determined that E.L. was eligible for 
special education services and agreed to place her at FPG.  

After attending FPG for a year, E.L.’s parents stated that they were going to enroll E.L. 
part-time at the Mariposa School, a private one-on-one Applied Behavior Analysis (ABA) 
program. Given the parent’s intent, E.L.’s Individualized Education Plan (IEP) team revised her 
IEP to reflect that she would only be at FPG part-time. The team did not alter E.L.’s placement, 
nor did it agree to place E.L. at Mariposa. 
 In March 2010, E.L.’s parents withdrew her from FPG and enrolled her at Mariposa full-
time. Their due process petition sought reimbursement for the costs of Mariposa, as well as 
reimbursement for the cost of other private services (including speech and occupational therapy) 
that they had engaged while E.L. was enrolled at FPG. The Lorssons later amended their petition 
to seek reimbursement for the 2010-11 school year. 
 After a lengthy hearing, the Administrative Law Judge (ALJ) issued a decision in 
October 2011. The decision found that the IEPs drafted for E.L. were appropriate, although he 
found that the speech services offered during a six-month period were not in accordance with the 
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IEP. As a result, the only relief awarded to E.L.’s parents was reimbursement for speech services 
during that time.  

In accordance with state law, the Board appealed the portion of the ALJ’s decision that 
found the Lorssons were entitled to any relief to a State Hearing Review Officer (SHRO). E.L.’s 
parents did not appeal, and instead insisted that the SHRO did not have the authority under 
federal law to issue a decision. The SHRO disagreed and issued a decision overturning the 
hearing officer’s finding regarding E.L.’s speech services. As a result, the school district was not 
required to provide any relief.  

The Lorssons appealed the SHRO’s decision to federal district court. Despite their failure 
to appeal any portion of the ALJ’s decision, they asserted that the federal court was required to 
review that decision in its entirety, because the Board had appealed to the SHRO. In addition to 
asserting that E.L. had been denied a FAPE, the Lorssons made two other arguments: 

1. Because the ALJ concluded that a small portion of E.L.’s public school program 
(speech services over six months) was inappropriate, the ALJ was required to award 
the Lorssons reimbursement for her entire private program; and  

2. North Carolina state law, in permitting an appeal to a SHRO, is inconsistent with 
federal law. 

The district court ruled in favor of the Board, concluding that the state’s two-tier review 
process comports with the requirements of federal law and that because the Lorssons to appeal 
the ALJ’s decision to the SHRO, they were precluded from raising those issues before the district 
court. On the sole issue that was before the court—the provision of speech services during a six-
month period—the district court ruled that the Board had provided E.L. with appropriate 
services.  

The Lorssons have filed an appeal in the Fourth Circuit Court of Appeals.  
 

STATUS:  The NCSBA Executive Committee voted in December 2013 to file an amicus brief in 
support of the Chapel Hill-Carrboro Board of Education. The Board’s brief and NCSBA’s 
amicus brief were filed in mid-March, and oral arguments have been scheduled for mid-
September.  
 
C. CHARTER SCHOOL FUNDING CALCULATIONS, Thomas Jefferson Classical 
Academy et al. v. Cleveland County Board of Education  
 

Thomas Jefferson Classical Academy Charter School (TJCA) and two other charter 
schools that enroll students domiciled in Cleveland County filed suit against the Cleveland 
County Board of Education (“Board”) in January 2012. The complaint alleged that the Board 
improperly failed to include certain funds when it calculated the per-pupil amount that was due 
to the charter schools for the 2009-10 school year. Specifically, the charter schools alleged that 
they were owed a portion of certain restricted funds that the Board had placed in Fund 8, 
including funding for prekindergarten programs, specific donations, federal and state grant funds, 
and reimbursements for previous expenditures. The charter schools alleged that those funds were 
not restricted and therefore should have been shared. The Board accounted for almost $5 million 
in Fund 8; of that amount, the charter schools claimed that they were entitled to share in more 
than $3.7 million. 

The trial court ultimately held that the Board had improperly excluded $2.78 million from 
the local current expense fund. The court concluded that the money—which included, among 
other things, tuition payments, Medicaid reimbursement, E-Rate funds, funds for the ROTC 
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program, and grants for specified purposes—had to be shared with the charter schools. The 
Board was ordered to pay the charter schools $58,000. The court also ordered the Board to pay 
more than $47,000 in attorneys fees.  

Although the General Assembly amended the charter school statute in 2010 to more 
clearly specify which funds could be included in the new Fund 8, this decision is troubling, in 
that it could limit the flexibility that boards have to include certain funds in Fund 8.  

 
STATUS:  The NCSBA Executive Committee voted in August 2013 to file an amicus brief in 
support of the Cleveland County Board of Education. The Board’s brief to the N.C. Court of 
Appeals and NCSBA’s amicus brief were filed in late September, and the case was decided 
without oral argument. The Court of Appeals issued a decision on June 3, 2014, in which it 
concluded that while local boards of education do not have absolute discretion to determine 
which funds can be placed in Fund 8, the 2010 amendments provide a means of determining 
which funds are “restricted,” and therefore can be placed in Fund 8. The Court of Appeals 
remanded the case to the Cleveland County trial court with instructions that are likely to result in 
a much more favorable decision for the board of education. The Court also ruled that the charter 
schools were not entitled to attorneys fees.  

On June 30, the charter schools filed a motion for re-hearing with the Court of Appeals, 
arguing that the decision is inconsistent with prior precedent and that the court’s conclusion that 
the 2010 amendments applied during the 2009-10 school year was contrary to the clear language 
of the statute. Unfortunately, on July 10, the Court of Appeals granted the petition for rehearing, 
while not allowing for additional briefing or argument. The Board’s counsel filed a motion for 
leave to file a brief, but the Court denied that request.  

On September 2, the Court issued a second decision, clarifying the definition of 
“restricted” and returning the case to the trial court to apply the newly clarified definition and 
make appropriate findings of fact. The Court defines “restricted” by stating: “The guidance from 
the Department of Public Instruction that we reviewed in Thomas Jefferson indicated that Fund 8 
was a new, separate fund ‘to separately maintain funds that are restricted in purpose and not 
intended for the general K–12 population in the LEA.’ … This definition nicely captures the 
Legislature’s intent in allowing local school administrative units to separate special funds from 
the local current expense fund.” Therefore, unrestricted funds are “those that could be used for 
all of the K-12 population without restriction.” The decision also reverses the trial court’s order 
of attorneys’ fees. 

Judge Robert N. Hunter, Jr., who has been appointed to fill Justice Martin’s seat on the 
Supreme Court and will take the seat on September 6, filed a dissenting opinion, arguing that the 
majority’s definition of “restricted” is “overly broad and may allow local school boards to 
sequester funds as ‘restricted’ which should be apportioned to charter schools …” Because there 
is a dissent, the charter schools have an automatic right to appeal to the Supreme Court.  
 
D. TEACHER NONRENEWAL, Joyner v. Perquimans County Board of Education  
 

Vanessa Joyner taught elementary school for four years in the Perquimans County 
Schools (PCS). At the end of the 2011-12 school year, Ms. Joyner was eligible for career status. 
During the closed session held to discuss the teachers eligible for career status, a member of the 
Perquimans County Board of Education (“Board”) raised concerns about Ms. Joyner, based on 
reports from students’ family members, as well as the Board member’s own observations of Ms. 
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Joyner. The Board member specifically expressed concern about how much time Ms. Joyner 
spent with her Exceptional Children’s students. 

Ms. Joyner’s previous and then-current principal both were asked to speak to the Board 
during the closed session. The previous principal reported that Ms. Joyner had been placed on a 
“plan of action,” due to concerns about communication with parents and insubordination. Ms. 
Joyner’s current principal acknowledged that she had expressed concerns to Ms. Joyner about 
several issues. The principal also stated that she wished Ms. Joyner could have had one more 
year of experience before the Board was required to make a decision regarding her career status. 
However, the principal stood by her recommendation to recommend that Ms. Joyner be granted 
career status. The Board voted unanimously not to grant Ms. Joyner career status. 

After being notified of the decision, Ms. Joyner requested and was granted a Board 
hearing. Two weeks after the initial decision, a hearing was held in front of the Board; only the 
member who had originally expressed concerns about Ms. Joyner’s performance was not present 
for the hearing. 

During the hearing, Ms. Joyner made a lengthy presentation to the Board and was asked 
questions by both the Board members and the Board attorney. Ms. Joyner refused to answer 
several questions put to her, stating that her counsel would respond to those questions. The 
Board again voted unanimously to deny Ms. Joyner career status.  

Ms. Joyner filed a Petition for Judicial Review in Superior Court. In November 2012, the 
trial court entered an order reversing the Board’s decision and directing the Board to reinstate 
Ms. Joyner as a career status teacher. The Board appealed to the N.C. Court of Appeals. 

 
STATUS:  The NCSBA Executive Committee voted in March 2013 to file an amicus brief in 
support of the Perquimans Board. The Board’s brief to the N.C. Court of Appeals and NCSBA’s 
amicus brief were filed in mid-May, and the Court held oral arguments in the case in early 
September.  

In an opinion issued December 17, the Court upheld the trial court’s order that reversed 
the Board’s decision. The Court concluded that the Board’s decision was arbitrary and 
capricious, stating that it was “unable to discern a rational basis in the evidence for the Board’s 
decision.” Although Ms. Joyner’s previous and then-current principal expressed concerns about 
her performance during the Board’s closed session, the Court concluded that the concerns did not 
constitute substantial evidence to support the Board’s decision, in light of the overwhelming 
evidence favorable to Ms. Joyner.    

While local boards are no longer required (or permitted) to confer career status, the 
Board’s decision in this case was made under the nonrenewal standard, which remains in effect. 
It is too early to assess whether the decision will make it more difficult for local boards of 
education to non-renew underperforming teachers, and if so, how much. However, local boards 
should be aware of the decision and discuss with their counsel whether any changes should be 
made to the process of making nonrenewal recommendations in their school systems.   
 
E. CHARTER SCHOOL ACCESS TO LEA FUND BALANCE/PRE-K HEAD COUNT, 
Charter Day School v. New Hanover County Board of Education  
 

Charter Day School (CDS) is located in Brunswick County. On June 30, 2011, CDS filed 
suit against the New Hanover County Board of Education (“Board”) alleging that since 2001, the 
Board had failed to properly calculate the amount of the local current expense fund that was due 
to CDS.  
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The Board successfully moved for summary judgment on all claims arising more than 
three years prior to the date on which the complaint was filed (i.e., claims arising prior to the 
2007-08 school year). However, the trial court ultimately held that the Board had improperly 
calculated the funding owed to the charter school for the subsequent school years. 

The court’s decision was based on two findings. First, in calculating the portion of the 
“fund balance” that was due to CDS, the Board did not include the entire fund balance; rather, it 
only included that portion of the fund balance that had been allocated and expended in the fiscal 
years in question. The court held that the Board is required to including the entire fund balance 
in calculating the amount owed to CDS. 

Second, the Board had included pre-kindergarten students in its total student enrollment, 
on the grounds that CDS was seeking an allocation and payment of funds that were held in the 
local current expense fund for the pre-K program operated by the Board. The court held that 
because such students are not entitled to admission into the public school system, they should not 
have been included in calculating the amount owed to CDS. 

The court ordered the Board to pay to CDS $138,878. 
 

STATUS:  The NCSBA Executive Committee voted in March 2013 to file an amicus brief in 
support of the New Hanover Board. The Board’s brief to the N.C. Court of Appeals and 
NCSBA’s amicus brief were both filed in late June, and oral arguments were held in October. 
The Court of Appeals issued a decision on February 18. In that decision, the Court agreed with 
the charter school that the New Hanover County Board of Education was required to include pre-
kindergarten students in its head. However, in a victory for the school system, the Court rejected 
the charter school’s claim that it was entitled to a share of unappropriated fund balance.  
 
F. CHARTER SCHOOL ACCESS TO LEA FUND BALANCE,  Northeast Raleigh Charter 
Academy v. Wake County Board of Education  
 

In a case similar to the one filed in New Hanover County, Northeast Raleigh Charter 
Academy (NRCA) filed suit in June 2010 alleging that between the 1999-2000 and 2009-10 
school years, the Wake County Board of Education (“Board”) failed to properly calculate the 
amount of the local current expense fund that was due to NRCA. Specifically, NRCA claimed 
that it was entitled to a portion of the Board’s unreserved, undesignated fund balance, although 
the Board had not expended any of those funds on the students enrolled in its schools. The 
charter school also sought to bring claims under the state and federal constitutions, as well as 
federal civil rights law. 

Prior to trial, the court dismissed the state constitutional claims, as well as all federal 
claims. The court also dismissed NRCA’s funding claims that arose prior to the 2006-07 school 
year, on the grounds that those claims were barred by the three-year statute of limitations. 
However, the court also granted NRCA summary judgment on its claims that the Board 
miscalculated the amounts owed to it.  

After a bench trial in Wake County to determine the amount of damages owed, the trial 
judge ordered the Board to pay NRCA an additional $126,640 from the Board’s fund balance. 
This amount reflected the per pupil share of the Board’s unreserved and undesignated fund 
balance for the school years in question.  

 
STATUS:  The NCSBA Executive Committee voted in May 2013 to file an amicus brief in 
support of the Wake County Board of Education. The decisions in New Hanover County and 
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Wake County are troubling, because they create an incentive for local boards of education to 
spend, rather than preserve their fund balance. The Board’s brief to the N.C. Court of Appeals 
and NCSBA’s amicus brief were filed in mid-July, and oral arguments were held in October. The 
Court of Appeals issued a decision on February 18 in which it reversed the trial court’s order and 
held that the school system was not required to share a pro rata portion of the unappropriated 
fund balance. 
 
G. ADMINISTRATOR NONRENEWAL, Tobe-Williams v. New Hanover County Board of 
Education  
 

Tiffany Tobe-Williams was an assistant principal for four years in the New Hanover 
County Schools (NHCS). Her contract ended on June 30, 2012. In the first year of her contract, 
Ms. Tobe-Williams was an assistant principal at Myrtle Grove Middle School, from which she 
transferred after filing a grievance against her supervisor for alleged financial improprieties. Ms. 
Tobe-Williams moved to Wrightsville Beach Elementary School (WBES), at which she received 
a favorable evaluation during the 2009-10 school year. 

During the 2010-11 school year, Ms. Tobe-Williams experienced two allergic reactions 
while at work and filed workers compensation claims for each incident. Ms. Tobe-Williams 
believed that her reactions were due to the air quality at WBES, and she engaged in a series of 
conversations with school system administrators regarding her concerns.  

The school district agreed to have air quality tests performed, and the Superintendent 
proposed transferring Ms. Tobe-Williams to another school. However, she objected to the 
proposed transfer as a violation of her rights under federal law regarding workplace hazards and 
filed a grievance. As the Superintendent considered whether to go forward with Ms. Tobe-
Williams’ transfer, she received air quality reports that disclosed mold issues within WBES. The 
Superintendent ultimately decided not to transfer Ms. Tobe-Williams and asked that she return to 
work at WBES in late March 2011.  

In May 2011, Ms. Tobe-Williams emailed an assistant superintendent regarding an 
apparent fire hazard at WBES. That same month, Ms. Tobe-Williams confronted her principal 
about a letter that had been sent to parents regarding air quality at WBES. Ms. Tobe-Williams 
accused the principal of sending false information. During that conversation, Ms. Tobe-Williams 
called her principal a liar. Shortly thereafter, Ms. Tobe-Williams’ position at WBES was 
eliminated and she was assigned to Ogden Elementary School (OES) for the final year of her 
contract.  

At the end of the 2010-11 school year, Ms. Tobe-Williams gave at least one media 
interview regarding air quality at WBES. Board members were informed of this interview. 

In May 2012, Ms. Tobe-Williams received ratings of “proficient” and “accomplished” on 
her year-end evaluation at OES. 

At the June 2012 Board meeting, the Superintendent indicated that Ms. Tobe-Williams’ 
name would be removed from the list of administrators that he was recommending for continued 
employment. However, Ms. Tobe-Williams’ name was on the contract renewal list submitted at 
the subsequent Board meeting. The Board rejected the superintendent’s recommendation that 
Ms. Tobe-Williams be offered a new contract, adopting a resolution indicating that Ms. Tobe-
Williams had been unable to communicate effectively with two of the three principals with 
whom she worked and that she had demonstrated a pattern of insubordinate and intimidating 
behavior. One of the documents on which the Board relied was a memorandum, dated May 2012, 
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written by Ms. Tobe-Williams’ principal during the 2008-09 school year. No formal evaluation 
of Ms. Tobe-Williams for the 2008-09 school year was included in her personnel file. 

Ms. Tobe-Williams filed a Petition for Judicial Review of the Board’s decision in 
Superior Court. In a January 2013 order, the trial court reversed the Board’s decision to non-
renew Ms. Tobe-Williams’ administrator contract, on the grounds that the decision was arbitrary, 
capricious, and not supported by substantial evidence. The court directed the Board to reinstate 
Ms. Tobe-Williams immediately. 

 
STATUS:  The NCSBA Board of Directors voted in March 2013 to file an amicus brief in 
support of the New Hanover Board. The Board’s brief to the N.C. Court of Appeals and the 
NCSBA amicus brief were filed in mid-July, and oral arguments were held November 7. The 
Court of Appeals issued a unanimous decision on June 17 affirming the superior court’s 
conclusion that Ms. Tobe-Williams’ procedural rights were violated but reversing the conclusion 
that the Board’s decision was arbitrary, capricious, and not supported by substantial evidence.  

Specifically, the panel agreed that Ms. Tobe-Williams’ procedural rights were violated 
because the Board, in rejecting the superintendent’s recommendation to renew Ms. Tobe-
Williams’ contract, conducted its own investigation of Ms. Tobe-Williams’ performance, rather 
than relying on information contained in her personnel file at the time of the superintendent’s 
recommendation. Given G.S. 115C-325(b), which permits teachers five working days to respond 
to complaints, commendations, suggestions or improvements, the panel concluded that Ms. 
Tobe-Williams’ rights were violated when the Board considered information to which she had no 
opportunity to respond.  

However, the panel reversed the superior court’s conclusion that the Board’s decision 
was arbitrary, capricious, and not supported by substantial evidence in the record. The panel 
stated that there was substantial evidence to support the Board’s ultimate finding but that Ms. 
Tobe-Williams should be given the opportunity to respond to the evidence gathered and 
considered by the Board. Therefore, it remanded the case to the Board to make a new decision 
after providing Ms. Tobe-Williams an opportunity to be heard.  

 
H. FUNDING FOR STATE PRE-K PROGRAM, Hoke County Board of Education, et al. v. 
State of North Carolina  
 
 This case is a continuation of a well-known line of cases going all the way back to 1994, 
collectively known as the Leandro decisions, named after one of the original plaintiffs.  
Originally, several low-wealth county school systems were challenging the state funding system, 
arguing that they did not have enough money to provide an equal education to their students.  In 
1997, the N.C. Supreme Court held in Leandro I that although every child may not be entitled to 
equal resources and funding, every child in North Carolina does have a fundamental state 
constitutional right to the "equal opportunity to receive a sound basic education." 
 After a trial to determine if students in those counties were receiving this opportunity for 
a sound basic education, the N.C. Supreme Court in 2004 ultimately held in Leandro II that the 
State was failing to provide that opportunity to large numbers of its children.  As part of the 
remedy for this constitutional violation, the State proposed a plan that included improving the 
provision of educational services to “at-risk” pre-K children (e.g., More at Four).   

Since that time, the particular trial court assigned to the case has held various hearings 
and reviewed voluminous evidence to monitor the State’s progress in carrying out its 
constitutional obligations under Leandro I and II.   In response to certain provisions in the 2011 
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State Budget, the trial court called for a hearing to address, among other things, whether those 
provisions that reduced and limited access to the State’s pre-K program violated this 
constitutional guarantee.  On July 18, 2011, the trial court issued an order declaring that the State 
shall not deny any eligible at-risk child admission to the pre-K program and shall not implement 
and enforce the portions of the budget legislation (or any other legislation) that interfere with 
such admission. 

This issue is very critical to school districts because the legislation at issue greatly 
reduces pre-K services and limits access to such services for “at-risk” children in North Carolina.  
Studies have clearly shown the long-term positive impact of quality pre-K education for “at-risk” 
students.  Thus, NCSBA and its members believe that such programs are vitally important and 
that we should fight to protect pre-K education in North Carolina.   

	  
STATUS:  The State appealed the trial court’s decision to the N.C. Court of Appeals.  On March 
8, 2012, the NCSBA Executive Committee approved the filing of an amicus brief in support of 
the plaintiff school systems.  NCSBA filed our amicus brief in support of the plaintiff school 
systems on April 25, 2012.   
 Oral argument was held on June 5, 2012.  Earlier that same day, the General Assembly 
passed a bill (later signed into law) that effectively undid two of the most controversial 
provisions in the 2011 legislation at issue in this case: a 20% cap on “at-risk” children and a co-
pay requirement.   
 On August 21, 2012, the Court of Appeals upheld the trial court’s order and agreed that 
the State must admit all eligible “at-risk” kids into its pre-K programs:  “[T]he trial court acted 
within its authority to mandate the unrestricted acceptance of all ‘at-risk’ four year old 
prospective enrollees who seek to enroll in existing pre-kindergarten programs across the State.”  
The Court held that because the State fashioned and implemented its own remedy (i.e., pre-K 
education) to the constitutional violations found in Leandro II, and because the executive and 
legislative branches had endorsed the remedy, the trial court had not exceeded its jurisdiction in 
enforcing the remedy.  Even so, the Court recognized that pre-K – specifically More at Four – 
was not necessarily a permanent solution; thus, the Court left open the possibility that the State 
may modify or eliminate the pre-K programs in the future, as long as it meets its constitutional 
obligations in another way.   
 While the Court of Appeals decision was a resounding “win” for “at-risk” pre-K students 
in North Carolina, the North Carolina Supreme Court, in a decision issued on November 8, 2013, 
dismissed the State’s appeal as moot. Essentially, because the General Assembly amended the 
two provisions of the law that were at issue in the superior court’s order, the Supreme Court 
concluded that there was no longer any controversy between the State and the plaintiff-parties. 
As a result, the Supreme Court ordered that the trial court’s July 2011 order and the Court of 
Appeals’ August 2012 order be vacated. 
 Given that the decision has just been issued, it is unclear what impact it will have going 
forward. The trial court order and the order from the Court of Appeals were strong statements of 
support for at-risk students across the State, and it is unfortunate that they have been vacated. We 
will keep our members posted as to the potential implications of this decision.   
 


