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N.C. Court of Appeals Rules 
Governors May Not Divert Funds 
RALEIGH, N.C.—North Carolina governors do not have the authority to use highway trust funds for other 

purposes without approval by the Legislature, the state court of appeals ruled Sept. 15 (Goldston v. 

North Carolina, N.C. Ct. App., No. 08-754, 9/15/09). 
Chrissy Pearson, a spokeswoman for Gov. Bev Perdue (D), told BNA Sept. 16 that the governor planned 
to appeal the ruling. 
North Carolina's Highway Trust Fund was created by the state Legislature in 1989 as a means to provide 
multi-year funding for highway construction and maintenance. The account is funded by motor vehicle 
title and registration fees, motor fuel excise taxes, alternative fuels excise taxes, and motor vehicle use 
taxes, as well as interest and other income. 
Although the trust fund is aimed at funding roads and bridges, the 1989 law provides that $170 million 
and certain other amounts be annually transferred into the state's general fund. 
Governor Transferred Funds in 2002 
In February 2002, then Gov. Mike Easley (D) issued Executive Order 19 in the wake of two years of 
substantial revenue shortfalls. The executive order, among other things, authorized the state Office of 
Budget and Management to transfer funds in addition to those authorized under law to support general 
expenditures. 
Pursuant to Easley's executive order, the state Office of Budget and Management directed that $80 
million be transferred from the highway trust fund and into the general fund. Because North Carolina's 
budget deficit continued, in May 2002, the state Legislature ordered the transfer of another $125 million 
from the trust fund into the general fund, committing to return it with interest. 
In November 2002, W.D. Goldston Jr., a former state senator, and James E. Harrington, a former 
transportation secretary, filed a lawsuit as state citizens and taxpayers claiming the $80 million and $125 
million transfers in 2002 were unlawful diversions. The plaintiffs alleged that the use of the funds for 
purposes other than transportation projects was illegal and unconstitutional. 
Following trial and appellate court rulings over whether the plaintiffs had standing to sue over the issue, 
the North Carolina Superior Court for Wake County granted the state summary judgment. The plaintiffs 
appealed that ruling. 
Upon its consideration, the state appeals court upheld the trial court's awarding of summary judgment 
to the defendants regarding the $125 million diverted by the Legislature. As that money was repaid 
subsequent to the diversion, the claim was moot, the appellate court said. 
Legislature's Approval Said Required 
However, according to the appeals court, Easley exceeded his constitutional authority when he had the 
$80 million transferred from the trust fund into the general fund. 
According to the appeals court, North Carolina's constitution authorizes a governor to escrow funds or 
reduce budgeted expenditures to address revenue shortfalls, but “does not create a power to transfer 
and spend funds appropriated for one purpose to another purpose without statutory authority.” The 
governor may not unilaterally use funds for purposes other than designated under a state law and must 
be authorized to do so by the state Legislature, the appellate court said. 
One of the three appellate court judges considering the matter, Judge Linda M. McGee, disagreed with 
the majority and wrote a dissenting opinion finding that the governor had the constitutional authority to 
shift funds to avoid a budget deficit. 
According to Pearson, Gov. Perdue plans to appeal the ruling because “the governor must have the tools 
needed to balance the budget,” especially during difficult economic times. “North Carolinians have an 
expectation that the state will pay its bills,” she said. 

http://www.aoc.state.nc.us/www/public/coa/opinions/2009/pdf/080754-1.pdf


The plaintiffs in the case were represented by G. Eugene Boyce, R. Daniel Boyce, and Philip R. Isley, 
attorneys with the Raleigh-based law firm of Boyce & Isley. 
North Carolina was represented by lawyers with the state's office of attorney general. 
 
 


