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 Summary of Facts and Issues: Between 2004 and 2007, Pine Mountain Preserve 

LLLP (Pine Mountain) purchased 10 contiguous parcels consisting of 6,224 acres of 

undeveloped land in Shelby County. The total cost of these parcels was $37 million. 

Pine Mountain conveyed three separate conservation easements to the North 

American Land Trust (NALT), one each in 2005, 2006, and 2007. The various 

permitted rights for each easement were important to the Tax Court’s analysis, and 

it is worth taking the time to understand these rights in detail. The 2005 

conservation easement covered 559 acres over three noncontiguous parcels. The 

easement allowed for 10 one-acre Building Areas included as part of the defined 

protected property. The Building Areas were located within the geographic interior 

of the protected property, clustered around a man-made lake. A provision of the 

easement stated that the boundaries of the Building Areas could be adjusted by 

mutual agreement of Pine Mountain and NALT, so long as the size of the Building 

Areas was not increased and that the adjustment did not adversely affect the 

easement’s conservation purposes, in NALT’s reasonable judgment. One residence 

and various accessory structures (shed, gazebo, swimming pool, etc.) were permitted 

within each Building Area. In addition to the permitted rights within each Building 

Area, the 2005 easement allowed for a variety of other building rights. In particular, 

the owner of each Building Area could construct one 5,000 square-foot barn within 

1,000 feet of each Building Area, which barn could include a residential unit for a 

caretaker. Each Building Area owner could also clear up to 10 acres outside the 

Building Area for the barn and riding stables and riding rings, and construct a boat 

storage building and pier. Separate from each Building Area owner’s rights, the 

2005 easement further allowed for three acres of clearing for two scenic overlooks, 

one of which could include a guest bedroom. Other permitted rights outside the 

Building Areas included establishing new ponds, septic systems, roads, trails, 

hunting stands, wells and water pipelines to service the Building Areas and abutting 

land outside of the easement area. Most or all of these additional reserved rights 

were subject to NALT’s approval based on a conservation purposes standard. 

Finally, the easement allowed for unlimited division subject to NALT’s approval, 

which was not to be unreasonably withheld. The 2006 easement covered 499 acres 

over eight noncontiguous parcels and allowed for six one-acre Building Areas. 

Unlike the 2005 easement, where the Building Areas were initially fixed, in the 2006 

easement the locations of the Building Areas were not specified, but rather were 
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subject to NALT’s future approval based on a conservation purposes standard. The 

remaining permitted rights in the 2006 easement were similar to the 2005 easement, 

including the additional barns and other structures. In addition, a water tower and 

underground water pipelines were permitted, subject to NALT’s approval of the 

design and location. But no scenic overlooks, riding rings, boat storage buildings, 

piers, or ponds were permitted. In contrast, the 2007 easement covered 240 acres 

and did not allow for any Building Areas, nor did it allow for most of the other 

permitted rights in the 2005 and 2006 easements. All three easements contained a 

standard amendment provision, allowing for amendments that are “not inconsistent 

with the conservation purposes.” Pine Mountain claimed charitable contribution 

deductions of $16.6 million, $12.7 million, and $4.1 million, respectively, for its 

donation of the three easements. At trial, Pine Mountain’s appraiser claimed even 

higher values of $54.7 million, $33.6 million, and $9.1 million. In contrast, the IRS’ 

appraiser found respective values of $1,119,000, $998,000 and $449,000.  

 Holding: In an opinion written by Judge Lauber and joined by 10 other judges, the 

Tax Court held as follows: (1) The standard amendment provision in the easements 

did not violate the protected in perpetuity requirements of § 170(h). (2) The Court 

rejected the Fifth Circuit’s distinction in BC Ranch II, L.P. between changes to the 

exterior geographic boundaries of the easement’s protected property (as in Belk and 

Balsam Mountain) and changes to the interior boundaries (as in Bosque Canyon). 

(3) Similarly, the Court found that because the permitted structures within and 

around the Building Areas were so extensive, and did not have sufficient 

restrictions, there was no substantive distinction between an excluded building area 

(i.e., where the building area is not part of the defined protected property and is 

completely unencumbered by any of the easement’s terms) and an included building 

area (where the building area is part of the easement’s defined protected property 

and remains subject to some of the easement’s terms). (4) Following these principles, 

the Court rejected the deductibility of the 2006 easement because it did not fix the 

initial location of the six Building Areas. (5) In a direct comparison to and 

repudiation of the 5th Circuit in Bosque Canyon, the Court rejected the deductibility 

of the 2005 easement because the land trust could permit a change in the Building 

Area boundaries. (6) The totality of the other permitted structures and surface 

alterations (including the roads, ponds, utility structures, and so forth) within and 

outside of the Building Areas also prevented the 2005 easement from constituting a 

“qualified real property interest” under I.R.C. §170(h)(2). (7) The 2007 easement 

was made “exclusively for conservation purposes,” as the IRS did not present any 

contrary evidence that the reserved rights would impair the easement’s purposes.  

 In a vigorous dissenting opinion, Judge Morrison disagreed with the reasoning 

of holding (1) and disagreed outright with holdings (3), (5), and (6). In 

particular, the dissent charged the majority with ignoring the distinctions 

between an included building area and an excluded building area. The dissent 

further reasoned that the majority conflated the distinct analyses under § 

170(h)(2)(C) and § 170(h)(5)(A). In this view, all of the additional permitted 

rights that troubled the majority should have been relevant only to the § 

170(h)(5)(A) inconsistent uses analysis and not to the § 170(h)(2)(C) qualified 

real property analysis. Applying these principles, Judge Morrison found that the 



2005 easement did not permit inconsistent uses whereas the 2006 easement did. 

The dissent emphasized that the 10 Building Areas in the 2005 easement were 

relatively clustered in an already disturbed area that was not sensitive habitat, 

according to the unrebutted testimony of a NALT biologist.   

 In Pine Mountain II, Judge Morrison ruled that the 2007 easement had a fair 

market value of $4,780,000. The Tax Court agreed with the taxpayer in 

concluding that it was reasonably probable that the property would be rezoned 

for development and thus the highest and best use before the easement was for 

development and the IRS’ before value was low by several million dollars. 

However, the Court also found that the taxpayer’s appraiser had significantly 

overvalued the conservation easement at $98,000 per acre, nearly 50 times 

higher than the IRS appraisers’ per-acre valuation. The Court reasoned that 

because the development potential of the underlying property was so high, a 

before-and-after valuation would price the easement out of the market, and thus 

an exception to the before-and-after general rule was warranted. Moreover, the 

Court found that the taxpayer had not sufficiently considered the enhancement 

effect on the abutting unprotected property owned by the taxpayer. Because 

each appraiser’s errors were of the same magnitude and roughly proportional, 

the Court arrived at a value of $4,780,000, equal to 50% of the taxpayer 

appraiser’s $9,110,000 value plus 50% of the IRS appraiser's $449,000 value. 

 Analysis and Notes: Although it is tucked in at the end of the majority’s opinion, 

perhaps the most important part of the Pine Mountain I opinion is the holding that 

the easements’ amendment provisions, which are identical or similar to amendment 

provisions in thousands of other easements, are consistent with the perpetuity 

requirements of § 170(h). In 2017, the Land Trust Alliance submitted amicus briefs 

in this case as well as two others before the Tax Court, in order to counter the IRS’ 

aggressive arguments about amendment provisions. Following the arguments set 

forth in these amicus briefs, as well as the rationale of Simmons, the Pine Mountain 

I majority found that easement holders can be assumed to remain faithful to the 

conservation purposes upon which their 501(c)(3) tax exemption rests. Pine 

Mountain I thus represents a solid victory for the land trust community on this issue 

and will hopefully put an end to the IRS’ pursuit of this line of attack. However, 

while decisively offering a win on the amendment provision issue, the opinion opens 

up a host of new complications in its holdings concerning the building areas and 

permitted rights. For detailed analysis of these issues, see [hyperlink] Pointers for 

Balancing Risk on Conservation Easement Permitted Structures Following the Full 

Tax Court Decision in Pine Mountain Preserve v. Commissioner. 
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 Summary of Facts and Issues: In the mid-1990’s B.V. and Harriet Belk acquired and 

developed (through a limited liability company) a 410-acre residential community 

composed of 402 single-family house lots and a 185-acre golf course.  The golf course 

was built in the middle of the residential development, and is not contiguous but lies in 

clusters throughout the residential development.  In December 2004 the Belks donated a 

conservation easement on the golf course to the Smoky Mountains National Land Trust 

(now known as the Southeast Regional Land Conservancy).  One provision of the 

easement allowed the landowner to substitute land outside of but contiguous with the 

original protected property for equal or lesser portions of the original protected property.  

Such substitution would require SMNLT’s approval, based on several different criteria 

such as no adverse effect on the conservation purposes of the easement or on any 

environmental features.  At the same time, SMNLT’s approval was not to be 

unreasonably withheld, and SMNLT must make a reasonable good-faith effort to help 

petitioners identify property that is appropriate for substitution.  A separate provision in 

the easement’s boilerplate section addressed amendments, and a so-called “savings 

clause” barred SMNLT from agreeing to any amendment that would disqualify the 

easement under § 170(h) and applicable regulations.  After commissioning an appraisal, 

the Belks claimed a $10,524,000 charitable contribution deduction.  The IRS challenged 

the deduction because of the substitution provision and on valuation grounds.  In 

particular, the IRS argued that the substitution provision rendered the document a 

“floating easement,” and as such it failed to constitute a “qualified real property interest” 

under I.R.C. § 170(h)(2)(C) because the restriction on the original protected property was 

not “granted in perpetuity.”   

 Holding:  The Tax Court held that the conservation easement was not a “qualified real 

property interest” because the substitution provision allowed the grantor to change the 

protected property and thus the easement was not “granted in perpetuity” under I.R.C. § 

170(h)(2)(C).  The Tax Court seemed to suggest, albeit possibly in dicta, that under 

Treasury Regulation § 1.170A-14(c)(2), the only circumstance justifying removal of any 

portion of the protected property from the easement is if a “later unexpected change in 

the conditions surrounding the property… makes impossible or impractical the continued 

use of the property for conservation purposes.”  Unlike previous opinions and contrary to 

the IRS’ arguments, the Tax Court went out of its way to distinguish the “granted in 

perpetuity” provision of § 170(h)(2)(C) from the “protected in perpetuity” provision in § 

170(h)(5), with the latter focusing specifically on the conservation purposes.  Hence, the 

Court concluded, although the language of the substitution provision might pass muster 

under § 170(h)(5) because the substitutions that would adversely affect the conservation 

purposes were prohibited, it did not meet the requirements of § 170(h)(2)(C).  

 July 2013 Update:  In an opinion denying the taxpayer’s motion for reconsideration, 

the Tax Court distinguished this case from the facts in PLR 200403044 and PLR 

9603018.  In both of these private letter rulings, the taxpayers reserved the limited 

right to establish building areas in the future on the protected property, subject to the 

holders’ written approval.  The Court wrote that “Belk I does not speak to the ability 

of parties to modify the real property subject to the conservation easement; it simply 



requires that there be a specific piece of real property subject to the use restriction 

granted in perpetuity.”  The Tax Court also affirmed that it was irrelevant “whether 

the parties could have substituted property by mutual agreement without a 

substitution provision,” because the conservation easement did in fact contain such a 

provision.  Finally, the Tax Court distinguished the instant facts from those in 

Commissioner v. Simmons, 646 F.3d 6 (D.C. Cir. 2011).  In that case, the District of 

Columbia Court of Appeals held that a provision in a historic preservation façade 

easement that allowed the holder to consent to changes in the façade did not render 

the easement ineligible under 170(h).  The D.C. Circuit found that the provision was 

essentially surplusage because the holder had discretion to agree to change the façade 

or abandon the easement with or without the existence of the provision.  And the D.C. 

Circuit found that an easement holder would only exercise such discretion at its peril, 

and was very unlikely to do so.  In contrast, the Tax Court in Belk II seemed to 

suggest that the substitution provision was different because it limited the discretion 

of SMNLT to object to a substitution.  

 December 2014 Update: The Fourth Circuit affirmed the Tax Court, holding that the 

substitution provision disqualified any charitable deduction.  The appellate court 

found that the plain language of § 170(h)(2)(C), in particular the phrase “the real 

property” (emphasis added), required the identification of a specific parcel of land to 

be subject to the easement.  Furthermore, the court noted that the substitution 

provision interferes with the integrity of the appraisal and baseline documentation 

processes, both of which are premised on a defined and static parcel.  The court also 

observed that the Regulations contemplate very rare and narrow circumstances in 

which terminations or swap amendments can occur, and this very narrowness urges 

an interpretation that the original parcel be immutable in the document itself.  The 

taxpayer’s comparisons to Simmons and Kauffman were deemed inapposite, because 

those cases turned on the interpretation of perpetuity of purpose and enforcement in § 

170(h)(5) and not identification of the protected property in § 170(h)(2)(C).  Next, the 

Fourth Circuit rejected the taxpayer’s argument that because North Carolina’s 

conservation easement enabling statute permits amendment, that all easements in the 

state would fail to qualify.  The court again drew a distinction between the 

substitution provision, which anticipates amending the protected property’s 

boundaries from the outset, and a later swap amendment based on changed 

circumstances.  Finally, the court cited Commissioner v. Procter, 142 F.2d 824, 827-

28 (4th Cir. 1944) and held that the “savings clause” did not trump the substitution 

provision because it was a “condition subsequent” clause that altered the gift 

following an adverse determination by the IRS or a court.  

 Analysis and Notes:  The specific holding that the substitution provision renders the 

easement ineligible under 170(h) is of minor import, because that kind of provision is 

very rare, if not unique, in modern conservation easement drafting.  The bigger issue is to 

what extent these opinions shape the common law around when swap amendments are 

permitted.  A swap amendment is an amendment by which some land is removed and 

other land is added to a conservation easement’s protected property.  A footnote in Belk 

III suggests that because of the word “exchange” in Treasury Reg. § 1.170A-14(c)(2), 

swap amendments are permitted only in the narrow circumstances set forth therein, i.e. 

“[w]hen a later unexpected change . . . makes impossible or impractical the continued use 



of the property for conservation purposes.”  Even before Belk I came out, land trusts 

were advised to consult an experienced land conservation attorney before engaging in any 

swap amendment.  In the wake of Belk I, Belk II, and Belk III, that caution is all the more 

warranted.  Meanwhile, this series of opinions touches on the issue of whether and under 

what conditions building sites can be fluid when drafting an easement.  In three Private 

Letter Rulings (see PLR 200403044, PLR 9603018, PLR 8240869), the IRS permitted 

floating building sites subject to certain protections and limitations, but those sites 

remained part of the conservation easement protected property, unlike the case here.  

Belk II expressly distinguished the first of those PLR’s.  An additional factor to consider 

in evaluating Belk is that golf course conservation easements have often been viewed 

skeptically by the IRS.  See, e.g., RP Golf, LLC v. Commissioner, and Kiva Dunes 

Conservation, LLC v. Commissioner, both below.   
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 Summary of Facts and Issues: In 2003, Balsam Mountain Investments, LLC (Balsam) 

donated a conservation easement to the North American Land Trust (NALT).  The 

easement encumbered a specific 22-acre area of land in Jackson County, but it also 

included a provision allowing for Balsam to make minor boundary changes to the 

protected property (up to 5% of the 22 acres) for a five-year period.  The boundary 

changes could not reduce the total area of the protected property, had to involve 

contiguous property, and had to be at least conservation neutral in NALT’s reasonable 

judgment. The IRS challenged the deduction. 

 Holding:  Following Belk v. Commissioner, the Tax Court held that the conservation 

easement did not qualify for a charitable deduction because there was no “qualified 

property interest” as required by § 170(h)(2)(C). The Court rejected the taxpayers’ 

argument that the 5% limitation on the boundary changes distinguished the case from 

Belk; even with this cap, there was no identifiable, specific parcel of real property 

protected by the easement. 

 Analysis and Notes:  The result here is unsurprising in light of Belk III’s affirmation of 

the Tax Court in Belk I and Belk II.  For that same reason, an appeal to the Fourth Circuit 

(the same court that decided Belk III) would seem to be a long shot.   
 

 Bosque Canyon Ranch, L.P. v. Commissioner, T.C. Memo 2015-130 (U.S.T.C. 2015), rev’d 
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disguised sale; Internal Revenue Code; private conservation easement; protected in 
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 Summary of Facts and Issues: In 2003, Bosque Canyon Ranch, a Texas partnership, 

purchased a 3,744-acre ranchland parcel for about $5 million and spent another $2.2 

million on improvements over the next two years. In 2005, BCR began marketing limited 

partnership units at $350,000 per unit. Between October and December 2005, BCR 

received payments totaling $8.4 million from 24 land unit purchases. Each purchaser 

became a limited partner, and the partnership subsequently distributed to each limited 

partner a fee simple interest in an undeveloped five-acre “Homesite” parcel. The majority 

of the land was held for various outdoor amenities for use by the partners. The 

distribution of Homesite parcels was conditioned on BCR I granting a conservation 

easement to the North American Land Trust (NALT) on 1,750 acres of the ranch. BCR 

granted the easement in December 2005, excluding the Homesites from the easement. 

But the easement included a provision that the boundaries of the Homesite parcels (and 

by corollary the easement’s internal boundaries with those Homesite parcels) could be 

adjusted, provided that any such adjustment could not “in [NALT’s] reasonable 

judgment, directly or indirectly result in any material adverse effect on any of the 

Conservation Purposes” and that the area of each Homesite could not be increased. BCR 

received an appraisal valuing the easement at $8,400,000 -- the same amount as the total 

land unit sales. Between 2005 and 2007, BCR set up a separate partnership and structured 

a virtually identical development and conservation easement arrangement on another 

1,732 acres of the ranch. The 2007 easement excluded 23 Homesite parcels and was 

appraised at $7,500,000.  Following these various transactions, the 47 limited partners 

owned approximately 235 acres, and 3,482 of the remaining 3,509 acres were subject to 

either the 2005 or the 2007 easement.  The IRS challenged the charitable contribution 

deductions on two separate grounds.  First, it cited Belk to claim that the boundary 

adjustment provision violated the requirement in § 170(h)(2)(C) that a specific parcel of 

real property be permanently protected by the easement.  Second, it contended that the 

baseline documentation for each easement was inadequate to meet the requirements of 

Reg. § 1.170A-14(g)(5)(i).  For example, one report included in the baseline for the 

December 2005 easement was dated March 2007 and thus was added 15 months after that 

easement’s closing.  Meanwhile, the Baseline for the December 2007 easement was not 

signed until November 2008.  Furthermore, much of the data in each Baseline was 

current only as of April 2004, not the date of each easement’s respective 

conveyance.  Meanwhile, taking an additional angle, the IRS argued that the sale of 

partnership interests and subsequent distribution of Homesite parcels was a disguised sale 

under I.R.C. § 707 and, therefore, the partnerships owed capital gains tax on these 

transactions. 

 Holding:  The Tax Court ruled for the IRS in all respects.  First, citing Belk, it held that 

the easements did not qualify for deductions because of the boundary adjustment 

provision.  Second, the court said that the 2005 and 2007 baseline documentations were 

“unreliable, incomplete, and insufficient to establish the condition of the relevant 

property on the date the respective easements were granted.”  The court denied a 

substantial compliance contention made by the partnerships on the baseline issue.  Third, 

the court held that the transactions between the partnerships and the limited partners were 

indeed disguised sales.  Fourth, the court assessed gross valuation misstatement penalties 

under I.R.C. § 6662(h). For the 2005 donation, where a reasonable cause exception to the 



penalty was applicable, the court noted the poor baseline documentation practices in 

denying this exception. 

 November 2017 Update: In a 2-to-1 split decision, the Fifth Circuit reversed and 

remanded. As a preliminary matter, the Circuit held that the standard of statutory 

review for conservation easement deductions should be ordinary, rather than strict. 

Next, the Court was much more forgiving on the baseline issue, first noting that the 

Regulation’s permissive rather than mandatory language as to what might be included 

in a baseline indicated an intent to be “flexible and illustrative rather than rigid.” The 

Court determined that the wealth of maps, photos, and habitat reports that were 

included in the baselines was “more than sufficient to establish the condition of the 

property prior to the donation.” In particular, the Fifth Circuit wrote: “The Tax 

Court’s hyper-technical requirements for baseline documentation, if allowed to stand, 

would create uncertainty by imposing ambiguous and subjective standards for such 

documentation and are contrary to the very purpose of the statute. If left in place, that 

holding would undoubtedly discourage and hinder future conservation easements.” 

Finally, the Court found that allowing limited changes to the internal boundaries was 

supportive of, and not inconsistent with, the perpetuity requirements of § 170(h). In a 

key section citing earlier D.C. Circuit and First Circuit appellate decisions, the Fifth 

Circuit wrote, “The common-sense reasoning that [Simmons and Kaufman] espoused, 

i.e., that an easement may be modified to promote the underlying conservation 

interests, applies equally here. The need for flexibility to address changing or 

unforeseen conditions on or under property subject to a conservation easement clearly 

benefits all parties, and ultimately the flora and fauna that are their true 

beneficiaries.” The Fifth Circuit also noted approvingly that the homesites were 

generally clustered in a particular area of the protected properties around the only 

existing road, and thus it was highly unlikely that the boundary adjustment provision 

could be abused to allow the homesites to be scattered throughout the protected 

properties. Moreover, because the potential boundary adjustments were to homesites 

that were fully within the protected property’s external boundaries, the Fifth Circuit 

distinguished the situation from the Fourth Circuit’s decision in Belk v. 

Commissioner, 774 F.3d 221 (4th Cir. 2014)(Belk III), which held that limited 

“substitution” changes to the external boundaries of a conservation easement rendered 

the easement ineligible under § 170(h).  One judge out of the three-judge panel filed a 

separate opinion, dissenting in part and concurring in part. After rejecting the 

majority’s “impermissibly lax standard” for statutory interpretation, the dissent 

opined that the Bosque easements allowed for more than de minimis changes as to 

which property was protected and therefore failed the Belk test that “a conservation 

easement must govern a defined and static parcel.” 

 Analysis and Notes:  November 2017 Update: Commentators are lining up to analyze this 

important case limiting the reach of Belk and Balsam Mountain. We will be watching for 

the other circuits to evaluate remaining cases in process. For a sampling of the 

commentary see: NALT, Misti Schmidt, Jonathan Bockian, S. Beaux Jones, Ronald 

Levitt and Michelle Abroms Levin, and Rob Levin. 

 Previous: This case is significant on a number of levels.  First, it represents another 

application of the principles underlying Belk and Balsam Mountain Investments. (The 

holder here, NALT, was the same land trust involved in the recent Balsam Mountain 
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Investments case and the 2009 Kiva Dunes case.)  Second, the opinion breaks new 

ground in holding that an inadequate baseline documentation can defeat a tax 

deduction. Although other Tax Court rulings have touched on baseline issues, never 

before has the IRS taken direct aim at insufficient baseline practices.  This case 

should be seen as a wake-up call for land trusts to make sure they finish complete and 

up-to-date baselines prior to closing an easement (See Practice 11B of Land Trust 

Standards and Practices).  Third, although the disguised sale issue involves 

partnership law and is not specific to land conservation, it is nevertheless important to 

the land trust community because over the last few years a handful of conservation 

easement promoters have pushed dubious syndication schemes, attracting IRS 

concern.  Typically, substantial overvaluation of the easement appraisal is a key part 

of these schemes.  Here, although the transaction scheme with the limited partners 

was not a typical syndication because the partners actually received developable 

residential sites, the two easements combined were valued at $15.9 million but the 

aggregate purchase price and capital improvements to the property was only $7.17 

million, indicating a substantial overvaluation.  See the Alliance’s Important 

Advisory: Syndication for more information regarding the need for heightened due 

diligence and documentation when encountering complex pass-through entity 

transactions, especially with the additional factors present in this case of sales to 

multiple investors and multiples of deduction valuation over the purchase price in just 

a few years.  For another recent disguised sale case, see SWF Real Estate, LLC. v. 

Commissioner, below. 
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