
 

 

September 14, 2016 

 

 

Ms. Sylvia Bates 

Director, Standards and Educational Services 

Land Trust Alliance 

1660 L St. NW, Suite 1100 

Washington, DC  20036 

 

Dear Ms. Bates: 

 

The Trustees of Reservations is pleased to have had the opportunity to review the  LTA Standards & Practices 

Discussion Draft 3.0 dated February 24, 2016, and to provide the comments below.  We’d like to thank you, 

LTA staff, and the many volunteers who have participated in what was clearly a very comprehensive review 

and drafting process.   

 

Our comments fall into two categories:  1) broader, more general concerns having to do with the scope, 

intent, and structure of the revised Standard & Practices; and 2)  more specific, comments on the text of the 

revised practices themselves.  

 

Our broader, “big picture” concerns include the following: 

 

• S&P’s as revised have become increasingly, even overly, prescriptive; not all changes seem 

appropriate for all land trusts, particularly those of modest size. 

• There is significant duplication of language throughout, e.g. multiple references to 

conformity with law, regulations, etc. that could be addressed in a single “compliance” 

section, as is routinely done in Massachusetts conservation restrictions (conservation 

easements elsewhere). 

• S&P’s fail to discriminate between genuinely critical issues, i.e. those with potential to 

threaten the viability of a land trust, and those practices that are sound, but of a lesser 

priority. 

• This version of S&P’s seems to want to be a guidebook to managing a land trust, without 

quite enough guidance, rather than being aspirational and providing recommendations (we 

note that there is a two-volume guidebook that accompanies the 2004 S&P’s). 

•  We must note that we found the manner in which the changes were presented was 

confusing at best, and misleading at worst, as significant changes, re-organization of sections, 

etc. were not called out as changes against the 2004 version of S&P’s. 

 

  









  

To: All concerned 

From: Board of Directors of the Pennsylvania Land Trust Association 

Date: September 13, 2016 

Subject: Revision of Land Trust Standards and Practices 

 

The board of directors of the Pennsylvania Land Trust Association, acting on the unani-

mous recommendation of the Association’s policy advisory committee,1 voted unani-

mously on September 13, 2016 to submit the following comment concerning the revision 

of Land Trust Standards and Practices. 

How does a board’s exercise of judgment intersect with Standards & Prac-

tices? 
Previously adopted organizational policies, Land Trust Standards and Practices2 (S&P), 

and other codes of behavior are no substitute for board judgment as applied to specific 

circumstances. These policies and codes provide crucial guidance to boards and often re-

flect decades of collective wisdom applicable to most situations. However, a board may 

reasonably—and sometimes must—act contrary to these adopted policies and other rules 

in order to responsibly direct the land trust. Land trust board members and staff should 

understand that in adopting organizational policies, including commitments to follow 

S&P, the Accreditation Commission’s Requirements Manual, or other codes, they must 

not cede their ultimate decision-making responsibility as applied to specific circum-

stances.  

This is not to say that deviating from adopted policies and codes is a trivial matter; it most 

certainly is not. Before a board or staff chooses to act contrary to adopted policies or codes 

of behavior, they should first deliberate whether to do so. They should consider whether 

short-lived benefits, wishful thinking, or groupthink might be clouding their judgment; 

they should consider undesirable precedents they might inadvertently be setting; they 

should consider whether consultation with someone outside the organization is desirable. 

If ultimately, a decision is made to deviate, the board or staff should (in most situations) 

document the reasons for the decision—to ensure rigor in the analysis and help future 

boards and staff understand the organization’s past actions. (This may also be necessary 

in regards to indicator practices if the land trust is accredited or will seek accreditation.) 

The Problem 
The revised S&P, as presently drafted, does not address the question posed above, leaving 

it to users to infer what is and isn’t permissible regarding deviations. Some will take the 

view presented above; some will see S&P as written in stone, never to be diverged from; 

others will view S&P as a very loose guide. These differing views lead to negative conse-

quences: 

 Not perceiving a need to engage in substantial deliberation or document their rea-

soning, some land trusts will deviate from S&P with great frequency and intensity 

and view their actions as being entirely consistent with S&P. The result is that S&P 

fails to reduce undue risky behavior by these organizations. 



2 Memo of the Pennsylvania Land Trust Association, 9/13/2016 

 Not wanting to be the person who caused their land trust to lose its accredited sta-

tus, some individuals will choose to err on the side of strict readings of and abso-

lute conformance with S&P (and the Accreditation Requirements). Since they can 

never be sure whether the slightest deviation will cause the loss of accreditation, 

they will work in a perpetual state of low-level fear. The results are that: (1) initia-

tive, creativity, and independent thinking are inadvertently stifled; (2) actions 

suboptimal to conservation are taken, wasting donor dollars, etc.); and (3) the land 

trust movement shifts from land trust, Alliance, and Accreditation Commission 

people working in prosperous partnership to a fear-based hierarchical relationship 

with land trust people acting more to avoid getting in trouble with the Commis-

sion than doing the right thing by conservation. 

These opposing negatives aren’t theoretical. Here and there, they are evident now. The 

question is whether this S&P revision can constructively minimize these phenomena go-

ing forward. 

A Solution 
To address this problem, the Pennsylvania Land Trust Association offers the following 

draft text as a new first practice under Standard 1: 

AA. Responsible Exercise of Judgment 

1. In taking actions, the board attends to the organizational policies, Land Trust 

Standards and Practices, and other codes of behavior it has adopted. 

2. The board deviates from its adopted policies and codes if and when, after de-

liberation, it determines that deviation is ethically sound in the particular cir-

cumstance and necessary or desirable to optimize conservation in the long 

run. 

3. The board contemporaneously documents the reasons for deviations from its 

policies and other codes of behavior. 

4. In its strategic planning, the board reviews its past and ongoing deviations 

from Standards and Practices.  

A less desirable alternative would be to address this matter solely in a preamble to S&P. 

Another alternative would be to address the matter in general form in a preamble and 

with specificity in a practice under Standard 1. Establishing a new practice is the preferred 

route because: 

 People don’t read preambles or, if they do, they do it once, and seldom return. 

 The matter can be addressed in a practice that is both operable and measurable. 

 Addressing the matter is crucial to healthy land trusts and a healthy land trust 

movement. 

1 The Association’s 29-member policy advisory committee is made up mainly of executive directors 

and senior staff of Pennsylvania’s land trusts. 

2 Like the previous editions of S&P, the present draft contains a mix of practices addressing differ-

ent issues: ethics, legalities, running an effective organization, supporting the land trust movement 

as a whole, optimizing public relations, etc. The practices include items that everyone can agree are 
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absolutely crucial to being a responsible land trust; items that everyone aspires to but can’t neces-

sarily achieve; items that people disagree as to whether they are black and white or aspirational; 

and items that some disagree with altogether—that it’s not appropriate for some or any organiza-

tion. Ideally, the practices would be sorted to reflect these categories but a strategy is elusive as 

how exactly to sort the practices and, in any case, consensus might difficult as to what items fit into 

what categories. This state of affairs reinforces the need for land trusts to exercise discretion within 

defined bounds. 
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Feedback Form 

 

Please complete following the S&P session and return to Sylvia Bates at sbates@lta.org. Thank you! 

 

Number of participants:  38 

(Please circulate and return the attendance sheet, if at all possible.) 

 

Key issues or concerns raised: 

General:   

 Loved the new layout – it is easier to read, decipher, and understand 

 Want more specific, measureable criteria – especially for indicator practices 

 Want to know more about how practices and elements relate to accreditation 

 Lots of good things were added – items for review, for example 

 A couple of the indicator practices are in the negative – how are we to show something 

we don’t do?  Consider rewording to the positive. 

 Have we looked at all of our information and resources on Risk Management and 

appropriately incorporated elements into the revised draft? 

 Would love to know which of the practices are legal requirements – what are those things 

that must be done or we could really be in trouble?  Would be great to have that as a 

designation in the S&P document instead of a separate resource. 

 A lot of the comments were more about clarifications and the need for additional 

information to understand the practice and how to implement – more than objections to 

the fact that the practice was included in the first place. 

 Comment about using outside sources such as Independent Sector and Guidestar to 

inform us – we explained that we did use Independent Sector 

 (note card):  How can we convey not only what a land trust should do, but why? 

 (note card):  It would be nice to have a list of policies that are required in S&P 

 (note card):  “evaluate” is a vague word 

 (note card):  we need more information, in general, about managing land – and what it 

means to have the capacity to do that.   

 (note card):  huge improvement on the layout 

 (note card):  need to understand/explain the difference between an operating reserve and 

a stewardship fund. 

 

 

S&P Dialogue 

Session 

Location:  Sheboygan, Wisconsin  

Convener/Presenter: Gathering Waters Retreat, Rick 

Remington and MaryKay O’Donnell 

Date:  

March 10, 

2016 

 

mailto:sbates@lta.org


From Ed Becker: 

 

I don’t have much more to offer in addition to Rich and Andy’s excellent comments (see 

below), on a number of the specific standards (with one exception below). I share the view that 

the changes aren’t earth shattering and are worthy goals for land trusts to work toward.  

 

I also agree with Buzz’s important observation that a better approach would be for LTA 

to present S&P as practices to consider, rather than rigid, single rules to be followed. This is a 

result, of course, of LTA’s linking S&P to accreditation.   

 

It does seem to me that much of the specific content of the revised S&Ps can be made 

more palatable (and ultimately more likely to be adopted) if they remain, and are clearly 

presented as aspirational.   I note, for example, this sentence from the introduction to the 2004 

S&Ps:  “Land Trust Standards and Practices are organized into 12 standards and supporting 

practices to advance the standards. The practices are guidelines; there are many ways for a land 

trust to implement the practices, depending on the size and scope of the organization.” 

(Emphasis is Ed’s). Let’s strongly recommend language like this in the new introduction. 

 

Most important, let’s advocate for the same sample adoption language that was offered in 

2004:  

 

“NOW, THEREFORE, BE IT RESOLVED THAT the Board of Directors of the [organization], 

hereby adopts Land Trust Standards and Practices as guidelines for the organizations operations 

and commits to making continual progress toward the implementation of these standards and 

practices.” 

 



Ted Clement 
Executive Director 
Save Mount Diablo (CA) 
 
3/18/2016 
 

I wanted to share some thoughts with you about the revision of Standards and Practices.  It 

relates to the need for evolution in the land trust movement and making sure our Standards and 

Practices are part of that growth.  Please let me provide some general reflections and then circle 

back to the matter at hand. 

 

When you read books by or about our nation's great conservationists (Thoreau, Muir, Leopold, 

etc.) you see a common thread: regular quiet and contemplative time in nature leading to great 

realizations, healing and love for nature.  In other words, those quiet times in nature were the 

transformative experiences that helped form those great people.   

 

Another interesting observation is that many old cultures and traditions (Native Americans, 

Hawaiians, Aboriginal Australians, Thai forest monks, etc.) have long understood this.  With 

those cultures and traditions it was not just the few luminaries in our more modern society like a 

John Muir, but many, if not most, of the regular women, men and children understanding how 

important it is to deeply connect with, and respect, nature.  How are we to address the major 

environmental challenges facing Earth and thus all of us (climate change, loss of habitat and 

biodiversity, loss of farmland, etc.), in a game changing and long-term way, if we do not get to 

the core of the problem?  The core of the problem being that in our modern society so many 

people have become largely disconnected from the natural world which they are a part of (e.g., 

our kids spending more time in front of smartphones, computers and televisions than outdoors).    

 

Without a deep and direct connection with nature, the key ingredient for good stewardship of the 

Earth is missing: love.  Our nation’s great conservationists, and traditional Earth focused cultures 

and traditions, all shared a love of nature flowing from regular quiet and contemplative time in 

nature. 

 

In our own field of land conservation, we talk about the evolutionary phases of the land trust 

movement.  Sometimes the early phase is described as one heavily focused on land 

acquisition.  Then we evolved into a phase that better understood and put more emphasis on 

making sure we can properly steward the land, or interests in land, acquired - and that 

conservation organizations must have good systems and practices to ensure they will be around 

long-term.  The next evolutionary phase must include greater emphasis on providing more 

people the ability to directly and deeply connect with nature so that transformational experiences 

occur whereby even regular people can become great lovers, and thus strong stewards, of the 

Earth.   A broader societal shift back to nature will also help ensure that our great legal tools used 

to protect nature are not eventually overturned by a modern society largely disconnected from 

the natural world.  Through my own professional work experiences [Outward Bound School 

Instructor (to this day I still remember the many powerful journal entries about nature by 

students who had completed solos in the wilderness), Peace Corps National Park Volunteer in 

Thailand, Vermont Land Trust, Aquidneck Land Trust, Hawaiian Islands Land Trust, Save 



Mount Diablo] and personal experiences I have come to understand how important this next 

evolutionary phase is for all of us. 

 

Thus, Standards and Practices should be expanded to include additional best practices regarding 

the other critical tools that land trusts regularly use like environmental education and 

advocacy.  I define a land trust as a non-profit organization that uses various tools (land 

acquisition, stewardship, education, advocacy, etc.) to protect land for the public’s benefit.  We 

should make sure Standards and Practices provide best practices for the tools land trusts 

regularly use – especially tools like environmental education (experiential and contemplative 

environmental education being very critical and transformational) which will help us better 

ensure we get to the core of the significant environmental problems facing us and that we “land 

trusters,” using best practices, help bring about this necessary societal/cultural shift back to 

nature in the best way possible so that our hard work is not eventually overturned by a modern 

world that loses interest. 

 

I am very grateful for the hard work you are putting into this important Standards and Practices 

update process to make sure it best serves our evolving land trust community, including reaching 

out to us for comments and input.  I wish you the very best with it all.  Thank you for your 

service to us all! 
 



William G. Constable, President 
Lincoln Land Conservation Trust (MA) 
4/4/2016 
 
 
                I was pleased to see that you were on the schedule of the Mass Land Conservation Conference 
to present the draft  S&P update, disappointed that it was scheduled opposite the brunch at which a 
bunch of us, among other things, got to meet your new President, and truly dismayed that I didn’t have 
an opportunity to speak with (or even see at a distance!) either of you. 
                As at least Sylvia knows, I remain interested in LTA Standards and Practices, which continue to 
play a fundamental role in guiding the private, non-profit land conservation community.  I look forward 
to getting in to the meat of the draft revisions, which I have been unable to do in large part because to 
the astounding recent work of The Trustees, which seems to take more of my time these days than my 
paying job…. 
                However, I hope you’ll permit an observation from the proverbial 10,000 feet about a matter 
that seems to continue from the last version of S&P.   
                Specifically, I remain concerned that the new draft, perhaps even more than the existing 
version, fails to distinguish among: 1) absolute prerequisites (such as complying with state laws, filing 
990’s, avoiding private inurement, etc.), 2) best practices (periodically reviewing mission / bylaws / 
operations for consistency, board approved budget, etc.), 3) important metrics (annual monitoring, 
communications with landowners), etc.), 4) obvious objectives  (having sufficient funds, remaining in 
good standing in the community, seeking diversity, educating constituents, etc.) and 5) strictures 
(“ensuring” --the LTAC requirement, although Standard 10 is not quite so extreme--  that a donation 
complies with IRS rules, or always getting a Phase 1 assessment, etc.,)  intended to achieve the goals, 
but often implemented as proscriptive behavioral demands.    
                I remain saddened that  S&P’s are implemented  (by many, and surely by the LTAC) as rules to 
obey rather than really good standards to consider and follow (and I suppose to explain to the LTAC if a 
different course is chosen).  

We all note that the land trust community has grown, matured and become more professional 
since the last S&P’s were promulgated, and surely since the first ones came out when we were all young 
practitioners.  Rather than continue to deal with land trusts as members needing to be told what is right, 
mightn’t the LTA and S&P evolve to (once again, as that is where Jean started, if you recall) rather reflect 
the need to be above reproach, sharing examples / best practices instead of what feels a lot like “my 
way or the highway”?  Given the dozens of written policies & plans required by the S&Ps, shouldn’t LTA 
provide a resource that shows several examples of each, reminding everyone that none is likely to be 
appropriate for any individual land trust, and all should be duly reviewed and not simply adopted as 
is.  Note, however, that having them deep in lengthy, somewhat repetitive (sorry, Sylvia) LTA tomes is 
not particularly helpful to harried staffers. 
                Rules dictated from Washington can be as grating when from a private representative alliance 
as when issued by a bureaucratic federal agency.  My obvious concern is that land trusts (or, moreover, 
the LTAC) taking each and every term literally, thereby stifling energy, creativity, and “disruptive 
innovation” (we used to call it “thinking outside the box”).    Of course, I recognize the revision is too far 
along to try characterizing each requirement in a way which invites improvement, but perhaps the 
introduction to the S&P could make an appropriate distinction. 
                As always, my comments are intended only to help you, the LTA, and the conservation 
community do good work, better.  “If I had more time, I would have written a shorter letter” (attributed 
also to Churchill and Pascal, but I chose to say Mark Twain).  Sorry for the length 
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Standard 1.  Ethics, Etc. 

A. In many respects, these Standards make unreasonable demands on LTA’s 

constituency, particularly its smaller members.  References to a “code of ethics” and a 

“whistleblower policy” deserve exhibits of each (although need for the latter would be unusual, if 

not inconceivable, for the small land trust). 

The rest of this provision is properly aspirational, though not expected, I assume, to be considered 

prescriptive or subject to a results-oriented examination.  (I would express the same expectation as to 

much of what follows.  LTA is not a legislative body; its authority may not, or should not, reach 

beyond the accreditation process, and one hopes that that process will be administered with a healthy 

common-sense perspective. 

Standard 2.  Compliance with Laws. 

It would seem gratuitous, and a bit insulting, to admonish the land trusts of America to obey the law, 

and there is nothing here that does more than that.  Nonetheless, lawyers are prone to offer such 

reminders all the time, and it probably does no harm to remind the LTA constituency of a few of the 

major obligations that their legal status entails.  (It goes without saying that this Standard imposes no 

additional obligations.) 

Standard 3.  Board Accountability. 

This Standard is rife with unrealism (and some omissions), and is perhaps best approached with 

reference to its enumerated prescriptions. 

A. 1. It is my observation that very few nonprofits have a a coherent educational process 

for newly appointed board members, without which there can be no assumption that they will 

understand their “legal and financial duties”.  And some, I assure you, never do. 

B. 2. “Substantially independent member” is hardly self-defining. The California nonprofit 

statute, which limits “interested-person” membership to less than 49% of the board, defines that 

limitation with reference to compensation (e.g., employment or contractor status), broadly construed. 

B. 5. This is confused, thus confusing.  A staff member (read: employee) who serves on the 

board may not have a limited board role; he or she is subject to the same constraints and fiduciary 

obligations as are all other members,  Obviously, as an employee, s/he wears a different hat, but that 

doesn’t lessen, or alter, board obligations. 

C. 1. Written expectations.  And what would be said, aside from the educational process 

(see A.1. above).  “Give or get $X,XXX?”  “Please pay attention!”  You get the idea; there’s a 

reason this doesn’t happen. 

C. 4. I’ve been on many boards and advised many more, and I can attest that such an 

evaluative procedure is a flight of extreme fantasy.  Particularly the “individually” aspect.  (And it 

should be noted that there is no description of the evaluation process--presumably by one’s fellow 

board members, or a subset thereof.  A non-starter, for sure.) 
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C. 6. These are called “Bylaws.” 

Standard 4.  Conflicts of Interest. 

A. 1. Conflict policies are common and available; a representative sample should be 

attached as an exhibit. 

C. 1-3. I would prefer to set a higher bar for dealing with insiders:  A determination by the 

land trust board, after careful investigation, including independent appraisal if necessary or 

appropriate, that an equal or better financial transaction is not attainable without dealing with a (land 

trust insider/interested person). 

Standard 5.  Fundraising. 

A. 2. Unfortunately categorical.  I suggest prefacing this with “Without a convincing 

demonstration of the financial advantages of such a commitment,...” 

The remainder of this Standard seems appropriate. 

Standard 6.  Financial Oversight. 

A. 5. This is appropriate, but circumstances may require invasion, particularly where the 

board, not a donor, has imposed the permanent restriction.  So perhaps a modifier, such as “Except in 

extraordinary circumstances, and only as to board-restricted funds or donor-restricted funds after 

consultation with the donor or the donor’s family,...” 

Standard 7.  Human Resources. 

Others will offer suggestions from experience more relevant than mine.  I would suggest, however, 

as to... 

D. 6. That any preconceived succession plan intended to govern a change in “leadership and 

management” must be so malleable as to virtually be useless as guidance.  So I’d either eliminate 

this prescription, or preface it with something like “As reasonably foreseeable needs may dictate,...” 

Standard 8.  Project Selection. 

Except for the largest and most financially secure land trusts, project “selection” is not apt to be a 

matter of winnowing down a substantial list of applicants, but rather an opportunistic endeavor 

demanding a nimble response and some (reasonable) tolerance for ambiguity.  I don’t think any of 

this Standard impairs those expectations, and from the relative paucity of changes and comments, it 

appears to be non-controversial. 

A. 1. I would replace “with real estate law” with “those areas of the law likely to be 

implicated by the transaction,” although A. 2. makes the same point. 

E. 2. “Ensure” imposes a land trust obligation that, in some cases, may be an 

inappropriately difficult standard to meet.  Many of the qualification requisites for deductibility 



 

10142.002 3535095v1  

under the Treasury regulations can be met beyond reasonable doubt, but satisfaction of the 

conservation-purpose test, in the absence of an advance IRS letter ruling (an increasingly rare 

procedure), may pose an enduring existential threat.  This provision needs modification to eliminate 

the possible inference that the land trust is a guarantor of tax benefits. 

H. 1. a. iii. Re bargain sales, the determination of “significantly below market value” can 

be a difficult exercise.  From the land trust’s vantage, the principal concern will usually be whether it 

can execute Form 8283, attesting to a (partial) donation.  I would suggest replacing the quoted 

phrase with “demonstrably less than fair market value.” 

Standard 10.  Tax Benefits and Appraisals 

This allegedly revised standard perpetuates, in my opinion, the most egregious and objectionable 

deficiency in the present Standards:  the implicit assumption that the land trust will be entitled to 

receive and review the landowner-donor’s qualified appraisal.  There is no basis in the law, or in any 

administrative interpretation of the law, for such an assumption, and in fact, the instructions for IRS 

Form 8283 clearly contemplate that the land trust’s execution of that form--attesting only to the 

receipt of a donation--may be made without prior receipt, much less review and approval, of the 

taxpayer’s appraisal. 

To be sure, IRS representatives--inappropriately, in my opinion--have on occasion (such as in 

connection with Land Trust Rally courses and seminars) suggested the desirability of land trust 

appraisal reviews, and understandably so.  Those of us who closely follow conservation-easement 

developments (and tax-motivated exploitations) are intensely aware of the growing popularity of 

easement syndications employing appraisal-based strategies to boost tax benefits beyond any 

believable economic justification.  But the answer to such perceived abuses is not to require the 

donee land trust to serve as a sort of unofficial but first-line auditor for the IRS. 

Why not?  Well, lack of competence, for starters.  The great majority of land trusts have no in-house 

capacity to pass judgment on the quality of appraisals intended to support property donations.  As a 

frequent advisor to easement donors, I would ordinarily be reluctant to advise the furnishing of an 

appraisal in response to the request of a donee land trust, simply on the “competency” ground. 

But the policy rationale goes beyond competence (and cost and efficiency).  It is entirely foreseeable, 

in the scenario suggested by the LTA standard, that the appraisal-reviewing land trust will find that 

its role as appraisal auditor places it in conflict with its proper conservation-mission objectives. 

Consider:  Land trust asks to examine the donor’s appraisal, and donor refuses.  The easement will 

be an outright gift, and meets the land trust’s highest priority criteria.  How forcefully would you 

advise the land trust to assert Standard 10? 

Or consider:  Owner accedes to the land trust request to see the appraisal, but objects to several land 

trust-perceived deficiencies which, if addressed, would significantly reduce the asserted tax 

deduction.  May (or should) the land trust refuse to sign Form 8283? 

It is not my suggestion that the donee land trust should not ask to review the donor’s appraisal. 
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In many cases the land trust may offer salutary and sensible advice.  But the Standards must 

explicitly provide that access to the appraisal is not an entitlement, and the donor’s refusal to provide 

the appraisal carries no implication of appraisal deficiency or overvaluation. 

Standard 11.  Conservation Easement Stewardship 

Although monitoring and stewardship are not principal concerns in my practice, this standard 

reaches considerably beyond those responsibilities, covering several topics which might well deserve 

their own standards. 

A. 2. There is an unrealistic expectation of precision here.  Perhaps better to say “Using the 

best available data and conservative assumptions, determine the probable long-term stewardship and 

enforcement expenses for each proposed conservation easement and establish an endowment or 

deferred funding plan to meet those expenses.” 

H. Amendments.  Foremost among those items to which the draft Standards give 

astonishingly perfunctory treatment is guidance on amendments.  For nearly a decade LTA has 

grappled with that challenge, with little evidence of consensus or progress.  There is an 

understandable reluctance to address amendments in the Standards draft, given the ideological chasm 

between those who insist that every easement-protected property must be considered an inviolable 

temple on the landscape, and the mission-oriented view of those who would appraise amendment 

proposals with a view to the advancement of the land trust’s overall public-benefit responsibility.  A 

Standards-based resolution of this fundamental question is not perhaps to be expected, but an 

acknowledgment of its importance (by “reservation”, as is common in the promulgation of 

regulatory issuances), would be appropriate. 

J. 1. Partial or Full Extinguishment. There is a strange passivity in “the rare case” ; i.e., the 

antecedent process of establishing the necessity to extinguish the easement is inferentially assumed 

to have occurred.  I would prefer “In the rare and unusual case where a conservation easement, or a 

portion thereof, is proposed to be extinguished, and the land trust owner determines, upon a full and 

fair investigation of the facts and circumstances upon which such extinguishment proposal is based, 

that extinguishment is appropriate,...” 

Standard 12.  Fee Land Stewardship 

A. 1. This is awkward; the land trust won’t “enforce” conservation properties. 

A. 2. Elaborate on this as in comment re Standard 11, A. 2. above. 

D. 1. My preference is to draft in the singular in the interest of precision; therefore, “As 

needs dictate, develop a contingency plan for each conservation land property to deal with the 

possibility that (i) the land trust will cease to exist, or (ii) the land trust can no longer manage the 

property.” 



Standard 10.  Tax Benefits and Appraisals 

From Bill Hutton, 9/6/2016 

This allegedly revised standard perpetuates, in my opinion, the most egregious and objectionable 

deficiency in the present Standards:  the implicit assumption that the land trust will be entitled to 

receive and review the landowner-donor’s qualified appraisal.  There is no basis in the law, or in 

any administrative interpretation of the law, for such an assumption, and in fact, the instructions 

for IRS Form 8283 clearly contemplate that the land trust’s execution of that form--attesting only 

to the receipt of a donation--may be made without prior receipt, much less review and approval, 

of the taxpayer’s appraisal. 

To be sure, IRS representatives--inappropriately, in my opinion--have on occasion (such as in 

connection with Land Trust Rally courses and seminars) suggested the desirability of land trust 

appraisal reviews, and understandably so.  Those of us who closely follow conservation-

easement developments (and tax-motivated exploitations) are intensely aware of the growing 

popularity of easement syndications employing appraisal-based strategies to boost tax benefits 

beyond any believable economic justification.  But the answer to such perceived abuses is not to 

require the donee land trust to serve as a sort of unofficial but first-line auditor for the IRS. 

Why not?  Well, lack of competence, for starters.  The great majority of land trusts have no in-

house capacity to pass judgment on the quality of appraisals intended to support property 

donations.  As a frequent advisor to easement donors, I would ordinarily be reluctant to advise 

the furnishing of an appraisal in response to the request of a donee land trust, simply on the 

“competency” ground. 

But the policy rationale goes beyond competence (and cost and efficiency).  It is entirely 

foreseeable, in the scenario suggested by the LTA standard, that the appraisal-reviewing land 

trust will find that its role as appraisal auditor places it in conflict with its proper conservation-

mission objectives. 

Consider:  Land trust asks to examine the donor’s appraisal, and donor refuses.  The easement 

will be an outright gift, and meets the land trust’s highest priority criteria.  How forcefully would 

you advise the land trust to assert Standard 10? 

Or consider:  Owner accedes to the land trust request to see the appraisal, but objects to several 

land trust-perceived deficiencies which, if addressed, would significantly reduce the asserted tax 

deduction.  May (or should) the land trust refuse to sign Form 8283? 

It is not my suggestion that the donee land trust should not ask to review the donor’s appraisal. 

In many cases the land trust may offer salutary and sensible advice.  But the Standards must 

explicitly provide that access to the appraisal is not an entitlement, and the donor’s refusal to 

provide the appraisal carries no implication of appraisal deficiency or overvaluation. 

 



Attorney Ray Lyons (MA) 
3/30/2016 
 
Yesterday I attended Jean Hocker’s talk at the Lincoln Institute for Land Policy about generational change 
within the LT movement.  She did an excellent job investigating and distinguishing the views of 
conservationists over 50 from those under 40 about the future of land conservation.  My notes include her 
observation that older conservationists feel that younger ones are “less scrappy, more risk averse, do 
everything by the rules” while younger conservationists view oldsters like me as “stuck in the mud, set in 
their ways, and too often stay in staff positions that aren’t well suited for us (the Peter Principle).”  She 
also noted that younger conservationists view the accreditation process as “one of the best ways to 
accomplish generational change.”  Oldsters are concerned that too many young people have degrees in 
the environmental sciences and stay stuck on technical issues while the big challenge is to connect with 
people, that conservation is basically a people business, not a technical one. 
 
I think this is playing into our current debate about syndication and overvaluations.  Different age groups 
within our movement have very different perspectives about how we should conduct our business and 
with that, what we should include in S&Ps. 
 
There are times when I cringe when my clients’ conservation transactions don’t adhere to S&Ps (I have 
moral and persuasive authority, but not legal authority), but I’m increasingly hearing “we can’t do that 
transaction because we’re accredited.”  That bothers me; the rules need sufficient elasticity to allow 
ethical, legal conservation deals while still providing meaningful guidance; we shouldn’t kill conservation 
deals over technicalities in self-imposed rules.  More and more rules are not always the best 
approach.  For example, “we, the people” spent the past 35 years aggregating campaign finance laws in 
the name of better government, but the rules took on a life of their own and now, especially following 
Citizens United, are a farce.  My general sense is that the proposed S&Ps go too far, especially for 
accredited LTs, and you risk a backlash.  I’ll send detailed comments asap. 
 
Sylvia, 
I know you and others invested and will continue to invest a lot of time in the proposed S&Ps, but I have 
significant concerns about the direction they’re taking.  I look forward to working with you as I did with 
Leslie and Konrad.  Fortunately, with Leslie, I think we landed in a much better place with today’s 
documents; I hope the same for us with S&Ps. 

 



Andy Magee: 

Sudbury Valley Trustees, MA 

 

Belatedly I have reviewed the LTA Standards and Practices revisions and will echo Rich’s 

comments and add a couple of my own.  To begin with, I would agree with others that these 

seem to be “worthy goals.”  However, there is a bit of tonal variation in the document that ranges 

from ‘here are good practices’ to ‘make sure you are up to-date on your knowledge of federal tax 

laws.’   To the latter, there are a number of places where it is specifically called out that one 

should utilize, say, a certified appraiser or legal counsel, and other places where it is simply says 

make sure you are compliant with Treasury Regulations §1.170A-14(g)(5)9i).  A more thorough 

review of the document that more specifically identifies when to reach out for help may be 

worthwhile. 

  

The above said, I would offer the following specific comments: 

  

Public Benefit, Public Interest, Community Service, Conservation Values, and Conservation 

Purposes.  These terms seem to have over-lap, but are never really defined.  That is not 

necessarily a bad thing – I believe there is benefit in ambiguity – but the degree to which they are 

supposed to be related – or un-related – is not clear.  The terms “community service” and “public 

benefit” are found in the opening statement of Standard 1:  “Land trusts … have a mission 

committed solely to conservation, community service and public benefit.”   However, the term 

“community service” is then never repeated, and “public benefit” is only referenced at Standard 

8:B.3.  Meanwhile “conservation values” are referenced 15 + times and found in Standards 8:C, 

8:D, 9:E, 10:F, 11:B, 11:I, 11:J, 12:B and 12:E, and “conservation purposes” are referenced in 

9:E, 10:C and 12. 

  

Given the concerns over property tax exemptions and public benefit, some more direct 

connection between these various terms may be warranted. 

 



2016 Standards and Practices Revisions comments 

 

The following comments are keyed to the S&P Discussion Draft/February 23, 2016 red-line version. 

 

o Introduction and General Comments 

o Overall Standards and Practices (S&P) are critical to all land trust and land conservation 

organizations from small local all-volunteer organizations to large regional or national fully-

staffed organizations, so it is essential that they be written and crafted in a way that is 

accessible, understandable and realistically implementable by that full cohort.  To date that has 

been the case and they have been an invaluable guide for everyone.   

 

o To maintain that going forward it would be helpful to continue to use the great plain English 

descriptions that are emblematic of the current and former versions of S&P rather than replacing 

them with technical jargon.  While the jargon does streamline and shorten the document, those 

who are not immersed in this work everyday can easily miss the importance and essential 

nuances of what is being said and referenced so it undermines the utility and purpose of S&P. 

 

o For the same reasons it would be helpful to retain the supporting examples that have in the past 

ensured that all practitioners, especially for those who many not engage in each activity 

regularly or who don’t know what experienced volunteers and professionals assume goes along 

with each practice. 

 

o Keeping S&P aspirational goals with recognition that different organizations will achieve them 

in different ways, and specifically stating that up front as the current S&P does, is also essential 

for allowing everyone to feel that they can make the commitment to S&P which is critical for 

maintaining a strong and viable conservation community.   Diligent boards and staff can 

honestly commit to taking whatever steps are needed to achieve compliance if they know that 

they are not in violation by not being at the final goal yet.  Over the years I’ve heard many 

individuals and organizations articulate that and do just that, in fact seeing the stress and 

resistance melt away (from words, facial expressions and body language) when the language of 

“Land Trust Standards and Practices are organized into 12 standards and supporting practices 

to advance standards.  The practices are guidelines; there are many ways for a land trust to 

implement the practices depending on the size and scope of the organization” was pointed out 

or re-read.  That is key language.  Likewise, it would also be good to include the same adoption 

language for the Board vote as before:  “NOW THEREFORE, BE IT RESOLVED THAT the 

Board of Directors of the [ORGANIZATION] hereby adopts Land Trust Standards and 

Practices as guidelines for the organization’s operating and commits to making continual 

progress toward implementation of these standards and practices.” 

 

o I’ve also had a number of experiences at regional and national gatherings and conferences in 

recent years where people have confused S&P with Accreditation.  Incorporating the 

preliminary accreditation indicator elements so directly into S&P the way it is proposed seems 

destined to add to that confusion.  LTA and the Accreditation Commission have always stressed 

the separation between the two organizations (while, of course collaborating), and this very 

much muddies the waters in that regard as well.  It also presents an issue for if and when 

indicator practices change.  We don’t’ want to have to revise S&P any time that happens.  It 

would make more sense to continue to have a separate publication that highlights the 

accreditation indicator practices.  It will also keep S&P simpler and cleaner, which seems to be 

part of the goals of this revision, as well as the updates needed due to time. 

 

o Standard 1:  Ethics, Mission and Community Engagement Comments 

o Introduction: Suggest removing “solely”.   

 There are many land trusts and conservation organizations that play many roles and it 

would be a shame for inclarity about what “community service” and “public benefit” 

encompass to create concern within land trusts or with regulatory agencies.   



 If the rationale for including only is to try and address some of the “bad apples” it 

would make more sense to address that in another way. 

o Practices C2:  Suggest use “periodically” rather than “at least annually”  

 to keep realistic and applicable for all organizations. 

o Practice D1:  Suggest changing “to” to “and”  

 so it doesn’t sound like the reason to be communicating the mission to all the audiences 

mentioned is to demonstrate through programs and activities how and why land 

conservation is important.  They are all intrinsically important. 

 

o Standard 2:  Compliance with Laws 

o Practice B:  What about federal law? 

 Is only state law listed because nonprofits are organized under state law?  If so, it would 

be helpful to explain this since many practitioners (especially volunteers and those not 

involved in the annual filings or the initial incorporation) may not think about that v. the 

IRS designation.  S&P has always been a great educational tool. 

o Practice C:   Why were the other specifics eliminated?  Suggest keeping them. 

 If it is for purposes of streamlining, since doing all those are part of maintaining 

501(c)(3) status, it would be worth the extra space to re-include them (and any others) 

the way that the Form 990 is also called out, especially for smaller, less-active and 

volunteer organizations.  One of the most helpful aspects of S&P has been that it 

doesn’t assume too high a level of knowledge from all of its readers.  Those who 

already know information will skim over it, but it is a key heads-up for those who don’t. 

o Practice D:  Records Policy 

 Did this move to somewhere else?  I didn’t see it specifically in the financials or 

personnel sections, but may have missed it. 

 

o Standard 3:  Board Accountability 

o Practice A: Why was the old first bulletpoint about the board establishing the mission, strategic 

direction and policies deleted?  Suggest keeping description. 

 Even in organizations where staff may draft some of these elements, it is essential for 

the Board to be invested, involved and to vote on them; and where there is not staff 

specifically listing these elements is an important reminder for the Board and volunteers 

who need to do the work. 

o Practice B:  What does “Have a board of substantially independent members” mean and why 

was the former description deleted?  Suggest keeping the description. 

 The former explanation including diverse skills, backgrounds, and experience, and 

committed to board service was helpful in guiding the formation of a board; the current 

is nebulous.  The extra words seem worth the space since not everyone is familiar with 

the principles of a good board.  Adding in something that gets at members being 

independent from each other and the organization (if that is what is meant) would be a 

good addition. 

o Practice C:  Suggest keeping the descriptive guidance language 

  of meeting “regularly enough to conduct its business and fulfill its duties” 

 The prior language helps Board members to think about the purpose, rather 

than having a number without rationale. 

 of “Board members attend a majority of meetings 

 Why was this bullet-point deleted? The prior language is important guidance 

since uninformed board members are essential, especially where it is a working 

board or the board is the unpaid staff of all-volunteer land trusts. 

 

o Standard 4:  Conflicts of Interest 

o Practice A:  Suggest keeping the descriptive guidance language of 

 of “through disclosure, recusal or other means” 

 There tends to be confusion around conflict of interest and being more 

descriptive is helpful rather than just streamlining 

 of who the conflict of interest policy applies to 



 Ditto to above 

o Practice B:  Why was the bulletpoint about compensation being in compliance with charitable 

trust laws deleted? 

 If it is because it is covered somewhere else, it would be worth the duplication since not 

everyone is going to look at every section each time they reference S&P. 

o Practice C:  Suggest keeping references to and bulletpoints about definitions and documenting 

that the project meets the mission and what might constitute a qualified appraisal.  Also it 

would be good to specifically note that an appraisal should be done for a sale to an insider 

 Why was the bulletpoint about documenting how it meets the mission removed?  If just 

for streamlining it is worth the space to ensure that less-experienced organizations have 

the prompt to do this. 

 Some guidance on what type of appraisal should be done would be good, especially for 

less experienced organizations.  Perhaps referencing USPAP and Yellowbook (are there 

others that would be acceptable to the IRS?) and other descriptive language so that it is 

not just a bank’s or realtor’s appraisal, and they know that any appraiser needs to adhere 

to certain standards.   

 We had a experience where we provided guidelines to a seller doing a bargain 

sale about what we would need to sign an 8283 and that the appraiser would 

also have to sign because we were concerned that the seller’s appraiser was not 

being realistic.  We had our own appraiser do an appraisal so we were confident 

about our purchase price.  Seller insisted on using his appraiser right up until 

tax time when that appraiser refused to sign the 8283 and the seller had to 

scramble to find another who did an appraisal properly and therefore was 

willing to do the 8283 (fortunately it was within the allowed timeframe).  The 

seller came back and apologized to us and thanked us for making sure he had 

the proper guidance even though he hadn’t wanted to believe it at first.  This is 

even more important with insider projects (which are common since those who 

work to conserve other land frequently work to conserve their own). 

 

o Standard 5:  Fundraising 

o Practice A: Suggest “Conduct analysis of and comply with all charitable solicitation laws and 

register where the law indicates it is necessary” 

  This includes the statement that the land trust complies with (not just conducts and 

analysis of) all charitable solicitation laws. 

 It also uses what is legally required for registering.  If there are times when a land trust 

might want to register even where the law does not require it, additional language about 

“where the land trust determines it to be necessary” could be included as well. 

o Practice B:  Keep bulletpoints about the land trust being accountable to its donors, the land 

trust ensures that donor funds are used as specified, the land trust keeping accurate records and 

advising donors to see independent legal and financial advice. 

 These are guiding principles and essential steps to enable organizations to adhere to 

them as time passes and the people who know what was intended are no longer around.  

Providing the more detailed guidance rather than assuming steps will be understood is 

well worth the extra language. 

 This is almost more important for large, regional and national organizations 

where the community connection isn’t there to remind the organization of the 

original intent. 

 Suggest adding “and use” as well as “and directives” to the “Have a written policy” 

bulletpoint so it reads “Have a written policy or procedure to ensure donor privacy and 

use concerns and directives are honored. 

 This makes sure parameters for uses of property/funds are part of the records as 

well as privacy. 

 

o Standard 6:  Financial Oversight 

o Practice A:  Suggest adding “if appropriate” to the operating reserves bulletpoint.   



 Given that the bulletpoint already references that there are different levels of operations, 

are operating reserves really needed for all organizations? 

o Practice B:  Suggest keeping the descriptive language “in a form appropriate to the land trust’s 

scale of operations” 

 S&P has always been very good about documenting that it is important to distinguish 

and tailor to size and scope, etc, and it is important to continue that. 

o Former Practices C, G, and H:  Suggest keeping these deleted bulletpoints 

 They provide good guidance, especially for less experienced organizations and also 

reiterate the distinguishing between organizations of different scales.  Well worth the 

extra language and space. 

 

o Standard 7:  Human Resources 

o Title:  Suggest reverting to original title of Volunteers, Staff and Consultants 

 Since there are so many small and all-volunteer organizations it would be more user-

friendly and accessible to have the descriptive title rather than then corporate 

terminology.  Although technically it doesn’t mean you have a human resources 

department, it doesn’t seem as appropriate particularly for that all volunteer 

organizations or those with just one or two staff. 

o Practice A:  Suggest keeping “work” so it reads “Evaluate whether the land trust has sufficient 

volunteers, staff and/or consultants/contractors to carry out its work and strategic goals and 

add capacity as needed. 

 This again goes toward keeping S&P user-friendly and accessible to all.  Work is 

concrete while strategic goals is the kind of language that starts to make volunteers eyes 

glaze over, so good to include both. 

 

o Standard 8:  Evaluating and Selecting Conservation Projects 

o General:  It would be helpful to revert to the clear, more descriptive, non-jargon language 

throughout so that it is understandable for to everyone, including all volunteers organizations.   

 A recent Water Words that Work workshop that LTA co-sponsored really highlighted 

how important this is to stay away from jargon, and with such specialized knowledge 

and such a wide range of experience it applies even within practitioners. 

 

o Practice A:  Suggest reverting back to “Identify Focus Areas” instead of “Strategic 

Conservation Planning” or combine them to “Identify Focus Areas and Strategic Conservation 

Planning” 

 See General for the rationale 

o Former Practices C and D:  Suggest keeping these practices. 

 Why were these deleted?  They seem like important and specific reminders for 

organizations of all types and sizes.  It seems well worth the extra language and space.  

Again, this goes to the user-friendly and educational nature of S&P. 

o Practice C (Former Practice E):  Suggest adding “The public benefit” bulletpoint to the list 

after “Any potential threats or risks to those values” 

 This is helpful to have documented for working with government entities or getting 

approvals. 

o Practice D (Former Practice G):  Suggest incorporating Former Practice I “Evaluating 

Partnerships” into this practice (or retaining it as its own stand-alone). 

 Those elements are valuable to think through as part of any project and it is worth the 

extra space to include. 

o Former Practices L and M:  Suggest keeping these practices. 

 These are good and practical guidelines that are worth the space to keep in order to 

ensure that they are thought-through and there are clear records.  Again, this goes to the 

user-friendly and educational nature of S&P. 

 

o Standard 9:  Ensuring Sound Transactions 
o Practice A:  Suggest adding “and conservation” and “if available” to first bulletpoint so it 

reads “…with real estate and conservation law, if available”. 



 There are many real estate attorneys who are not familiar with conservation law so it is 

good to give a reminder that if it is possible to find someone with both since they will 

be able to be more helpful. 

o Practice B:  Suggest adding “related to” or something similar to the first bulletpoint so it reads 

“Provide information related to but do not give specific…” 

 There seems to be a phrase and grammar gap here. 

o Practice C:  Suggest keeping some of the descriptive language that has been deleted so it reads 

“…and including whether there are hazardous or toxic materials on or near the property that 

could create future liabilities for the land trust, and take steps…” 

  Good to provide practical guidance both in the minimum to look for as well as why 

since there is such a world of possibilities in this arena.  Again, this goes to the user-

friendly and educational nature of S&P. 

o Practice D:  Suggest a few word additions to include marking boundaries, not just corners so it 

would read, “…accurately marked boundaries and corners and/or a survey, if needed.” 

 Or some sort of language that includes boundary lines between corners since they are 

also important, and marking on the ground is good even if there is a survey to be sure 

what is in theory and practice match. 

o Practice E:  Suggest keeping the bulletpoint “Identifies the public benefit(s) served. 

 This is helpful to have documented for working with government entities or getting 

approvals. 

o Former Practice F:  Suggest keeping this practice. 

 This provides good and practical guidelines that are worth the space to keep in order to 

ensure everything is thought through and there are clear records.  Again, this goes to the 

user-friendly and educational nature of S&P.  Even though there is duplication in other 

Standards, it is good to include it in each since all Standards are not necessarily going to 

be read each time someone refers to S&P for a particular questions or guidance. 

o Practice G:  Suggest keeping the descriptive examples “such as legal agreements, critical 

correspondence and appraisals) and perhaps adding to the new “from damage” language 

“such as fire, flood, sprinklers, etc”. 

 Examples provide practical guidelines that are worth the space especially for 

inexperienced organization.  Again, this goes to the user-friendly and educational nature 

of S&P.   

o Practice F (Former Practice H):  Suggest keeping deleted language “to be sure that it is 

negotiating….that may affect the transaction” 

 Including the rationale is helpful for providing support for the time and money that need 

to be spent on title investigations and recording. 

o Former Practice I:  Suggest keeping deleted “according to local and state law” in its new 

bulletpoint under Title. 

 It is a good reminder to people that it is different in different places. 

o Practice H (Former Practice J):  Suggest using “identify and” rather than “justify” so it would 

read “…by a qualified appraiser in advance of the closing to identify and support the purchase 

price.”  Also, won’t a full appraisal be needed to go with the Form 8283 even in a bargain sale 

transaction where the price is significantly below the market?  For the bulletpoint about 

acquiring above appraised value would suggest additions and modifications to read along the 

lines of “There may be limited and very rare circumstances under which an acquisition above 

the appraised value is warranted.  In such an instance, contemporaneous document…” 

 Or some such language so it can’t even remotely sound like the parties are agreeing 

upon the price first and then finding an appraisal to support it. 

 If an appraiser is going to have to be signing a Form 8283 and the appraisal submitted, 

does it really matter if it is a small or large bargain sale?  Don’t all situations require the 

valuation to be properly documented? 

 It would seem advisable to include language that makes it clear that circumstances 

where paying more than the appraised value are warranted are a very rare exception to 

the rule. 

o Practice I (Former Practice K):  Suggest keeping the first bulletpoint about documenting the 

important conservation values.  Also, change “support” to “identify” so it reads “identify the 



selling price”.  Also suggest adding “impropriety ore even the” so it reads “Avoids any 

impropriety or even the appearance of impropriety”.  Also suggest keeping the bulletpoint 

about preserving the public’s confidence in the land trust. 

 Documenting important conservation values seems like an important step, worth re-

iterating in the resale process even though it is in other sections. 

 Under obtaining an appraisal, changing “support” to “identify” or some other similar 

word is for the same reason as above, so it can’t even remotely sound like the parties 

are agreeing upon the price first and then finding an appraisal to support it. 

 Under the avoiding impropriety bulletpoint the addition would grammatically make it 

clear that actual impropriety is being avoided as well as the appearance. 

 Reminding organizations that it is important to consider preserving the public’s 

confidence in them when selling land or CEs is very important, since once trust in 

undermined it is much more difficult to get it back.  Organizations need to look beyond 

just the legal letter of the law to long-term consequences. 

o Practice J (Former Practice L):  Suggest keeping the bulletpoints related to no net loss of 

conservation values and ensuring transfers are in keeping with the donor’s intent.   

 Both practices are important to maintaining the public trust – both for legal and 

reputational reasons.  Easy to lose and hard to get back. 

 

o Standard 10:  Tax Benefits and Appraisals 

o Practice A (Former Practice C):  Suggest keeping the last bulletpoint about “Whether the 

donor’s appraisal is accurate” 

 This may seem like common sense, but like many other practices it is worth saying it. 

o Practice C:  Suggest adding some language along the lines of “if the donor refuses to address 

valuation concerns to the satisfaction of the land trust. 

 The explanation just makes it clear that that is the last step after efforts to have the 

donor/seller come into compliance. 

 

o Standard 11:  Conservation Easement Stewardship 
o Practice A:  Suggest adding “and secures funds and resources for implementation” or 

something similar to the “Determine the long-term stewardship…” bulletpoint.  Also, suggest 

keeping the bulletpoints about if the funds are not secured before completion, having a plan to 

secure them and a policy committing funds for the purpose. 

 All these practices are important and thought they may be references in other standards, 

are worth stating here as well. 

o Practice D:  Suggest adding “with existing owners, build relationships with new owners” after 

“maintain relationships in the first bulletpoint so it would read “Maintain regular contact with 

owners of conservation easement properties to maintain relationships with existing owners, 

build relationships with new owners and avoid potential easement conflicts” 

 This takes an important point from the deleted practices that doesn’t appear to have 

been incorporated in the new language and adds it back in. 

o Practice E:  Suggest replacing “that” with “including” and “describes” with “describing” in 

the written policy bulletpoint so it would read “…potential easement violations, including 

describing the roles of all parties.  

 Grammatical fix so it makes it clear that the roles of all parties is just part of what is 

included in the written policy. 

o Former Practice H:  Suggest keeping this practice. 

 This seems like an important flip-side to Practice G. 

o Practice H (Former Practice I):  Suggest reverting to the prior language or re-written but to 

stress the same items with the addition of the roles of all parties, and with perhaps an addition 

to indicate that corrections to scriveners errors or similar non-substantive issues fall outside 

the “rarity”. 

 The prior language stresses that amendments are not routine, should only strengthen the 

CE and walks organizations through the evaluation process that should be gone through 

in creating their policies and in the very rare circumstances that an amendment is to be 

considered.  The proposed language just referring to an outside LTA amendment 



principles and the roles of all parties, so does not encapsulate the critical principles in 

the S&P document.  In addition, the outside document could change.  Since all 

organizations to commit to and adopt S&P having the full text of what is being agreed 

to in the document for a principle of this type is also important (it is not like referring to 

an IRS or other federal or state law or regulations). 

 This goes to the user-friendly and educational nature of S&P. 

 

o Practice I (Former Practice J):  Suggest keeping the bulletpoint about documenting the 

important conservation values, and perhaps about understanding the land trusts rights (or other 

language to convey the same). Also perhaps adding language about notifying any project 

partners. 

 Depending on where the condemnation is coming from, having documentation of the 

conservation values might be useful in defending against the condemnation, for instance 

if it is a state agency doing the condemning and there are protected federal values.  So 

this is a key element of taking appropriate action to attempt to prevent a net loss of 

conservation values.  Organizations may be overwhelmed by the prospect of a 

condemnation, so while it may seem implicit in taking appropriate action, it is worth the 

extra words and space to ensure that at such a time important steps and opportunities 

are not overlooked. 

 Communication and relationships are critical, so it is important to notify project 

partners in that regard, also one never knows what a partner may be able to bring to the 

table to defend against a condemnation, prevent a net loss of conservation value or to be 

able to ensure receiving full value of the organizations proportional share of the 

proceeds. 

  

 

o Practice J (Former Practice K):  Suggest reverting to “may be” rather than “is” in the first 

bulletpoint about “In the rare case…”.  Also, suggest keeping the bulletpoint about notifying 

any project partners and including notification of project partners in the de minimus bulletpoint 

as well. 

 Not every organization will experience an extinguishment 

 Related to making sure any project partners are notified, the same key principles about 

communication, relationships and what the partner may have to offer applies.  This 

applies regardless of who initiates the extinguishment because it is essential to be sure 

that if there are any issues or disagreements they are addressed early in the process and 

before anything gets to the public sphere where it could damage the organizations and 

the land conservation as a whole. 

 

o Standard 12:  Fee Land Stewardship 

o Practice A:  See Practice A comments under Standard 11. 

o Practice B.  Suggest replacing “as” with “if” in the Identify public access bulletpoint, so it 

would read “Identify public access opportunities if appropriate to the property and the land 

trust’s mission.” 

 This just makes it clear that public access will not be appropriate on all properties. 

o Former Practice F.  Suggest keeping the concept of this principle about keeping neighbors, 

community and leaders informed. 

 As noted under a number of earlier principles, communication, relationships and the 

organizations reputation (and therefore that of conservation) are critical.  Reminding 

organizations to keep this in mind in all of its activities is advisable since it is so easy to 

harm reputation and trust and so difficult to rebuild both.  Sometimes it is the larger 

organizations who are not managed or administered in the community that need this 

reminder the most because what can be seen as an inconsequential decision far away 

may be seen as significant to the local community.  Even though it is mentioned in 

other Standards, it is worth the extra space here to highlight again the importance of 

neighbor and community relations. 



o Practice D (Former Practice G):  Suggest adding “that” in first bulletpoint about developing a 

contingency plan so it would read “…for all conservation land in the event that the land trust 

ceases…” 

 Grammatical correction 

o Former Practice H:  Suggest keeping this principle about non-permanent holdings. 

 For all the reasons articulated above in this the prior standards about communication, 

community relations, organizational reputation and trust.  What might seem obviously a 

trade-land or non-conservation land to the organization can easily be seen otherwise by 

neighbors or the community.  Likewise if the land trust does not specifically let the 

public know that this is what the donor intends it could chill others interested in 

working with the land trust on conservation, or donating to support such efforts.  There 

is also a missed opportunity to encourage other trade-lands or building donations if that 

aspect is not publicized. 

 

o Practice E (Former Practice I):  Suggest adding the same language suggested in the Standard 

11 process including the partner notifications. 

 See Standard 11 Practice I (Former Practice J). 
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Comments on DRAFT LTA Revision of Standards & Practices: 

A. General/Overarching Comments: 
1. Different kinds of property rights:  Urban Ecosystem Restorations, Inc. (UER) is a 

land trust that focuses on restoring degraded open spaces in urban areas and 
returning them to ecological function – and then engaging people with those 
spaces and stewarding them over time.  Given high land values, UER will consider 
acquiring land rights in lands other than fee simple acquisitions and federally-tax 
deductible conservation easements.  Have you intentionally excluded all other 
property rights from coverage under the S&P? 

2. Conservation Easements:  Please clarify when an LTA standard that covers 
conservation easements is really intended to refer specifically to easements 
submitted to the IRS for federal tax-deductibility.  (Not all conservation easements 
are federally tax deductible – or are sought for tax deductions).  In some places, 
the guidance on conservation easements generally appears to only apply to the 
subset of easements where federal tax-deduction is sought but this is not always 
clarified.   

3. Start-Up Land Trusts:  Many of the standards do not seem to contemplate land 
trusts that are extremely small, all volunteer, or young start-ups/newly 
reincarnated – all of whom may have a small core group of people who need to 
serve many different roles.   

4. Aspirational Goals vs. Mandates:  Particularly for young and small land trusts, 
certain standards are wonderful but not realistically achievable in some 
circumstances.  In those cases, they should be identified as truly “aspirational” (i.e. 
something smaller land trusts should be working towards but can’t be expected to 
have fulfilled yet), and use language like “land trust is diligently pursuing [x 
standard] in its daily activities” or “for land trusts with budgets of under $[25,000] 
a year, the land trust should be diligently pursuing completion of X standard”) 

5. Restoration vs. Conservation:  UER focuses on urban areas in need of restoration in 
addition to “conservation” – can we expand the focus of the standards to address 
places that are not currently high ecological value, but with restoration they could 
be?  Or just clarify that “conservation” includes these areas? 
 

B. Specific Standards & Practices, covered in order of importance to small land trusts 
like UER: 
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1. Standard 2: Compliance with Laws 
a. Clarification:  Requirement to file form 990 should clarify that it’s whatever 

filing the IRS requires of the organization (and 990-EZ and 990-N are 
contemplated here) 
 

2. Standard 3:  Board Accountability 
a. New Section 3A2:  (i) regarding financial audits – UER has not been able to pay 

for financial audits.  While we would support Board review of a financial audit if 
we had one, this standard should clarify that it is not requiring that a financial 
audit be conducted, but rather it is requiring board review of any financial audit 
that may have been produced; (ii) with regard to sufficient financial resources – 
may need to be an aspirational goal with diligent pursuit as well. 

b. New Section 3B1:  while I support the change to this standard, it is not always 
possible to immediately improve your board’s skill set or diversity – this is 
another standard that should reflect aspirational goals and require “diligent 
pursuit.”  I have been trying to add board members of diverse backgrounds 
since launching UER, but have had difficulty achieving this goal. 

c. New Section 3B3:  this new standard is vague, and it’s not clear what is 
required.  Depending on what is expected here, this may be very difficult for 
start-ups and young organizations. 

d. New Section 3B4:  this new requirement may be problematic (and is not always 
required by state law).  While I agree that this should be a goal (and UER does 
keep these roles with separate individuals), this might not always be possible in 
the early years of an organization. 

e. New Section 3B5.  The subpoint is a MAJOR problem for our organization.  I 
founded our organization as a start-up with no seed funding other than about 
$2,000 of my own money, and at this point in operations, I still need to preside 
over staff (as a staff person) and the board (as a board member).  While this 
may be disfavored by LTA, this should NOT be prohibited – particularly for all-
volunteer organizations or organizations with extremely limited budget for staff.   
 
Related Note:  It appears that this prohibition is trying to get some underlying 
concern (maybe private inurement?) – if so, this standard should articulate the 
underlying concern and directly address it.  The current response is overbroad 
and would damage organizations like UER. 
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f. Section 3.D – approval of land transactions.  This Section refers to approval of 
“every land and easement transaction” – since an easement transaction is a 
land transaction, I assume this means “every fee title and easement acquisition 
transaction”…?  If so, why does it exclude acquisitions of all other property 
rights?  Is that intentional?  And is this supposed to include dispositions as well?  
I would assume this should cover “all land transactions” but not sure what is 
intended here. 
 

3. Standard 4: Conflicts of Interest 
a. Sections 4B1 and 4B2 Broadly:  In my start up organization, a few people 

have to perform a number of different functions – as, as founder, I have to 
perform more functions than anyone else.  For example, I serve as a board 
member (and Board chair) and I am also President & CEO.  In certain limited 
circumstances, I need to provide professional services to the organization.  
For the most part, my professional services are provided on a volunteer/pro 
bono basis.  But in a few instances, I expect to be compensated for some of 
my professional services – not in my capacity as a board member or even as 
President, but as a temporary service provider. 

b. New Section 4B1:  As long as this standard is very clear that board members 
have deliberated and determined that the professional services of a board 
member should be retained and compensated, are in the best interests of 
the corporation, do not result in private inurement, and the interested board 
member has recused himself or herself from deliberation, this should be 
sufficient.  I’m not sure that 4B1(a)(i) is strictly necessary – particularly for 
small contracts (i.e. not exceeding $5-7,000 total). 

c. Section 4B2:  Particularly if the general requirements of 4B1 have been 
observed, I believe this provision is overbroad and unreasonable if it covers 
circumstances like those described in subsection b above.  Section 4B2 
should be removed.  This is a MAJOR problem for organizations like UER.  If 
the board’s presiding officer and/or treasurer are removed from the board’s 
deliberation and approval of payment for professional services (and those 
services are documented by contract that reflects arms-length (or 
discounted) terms), I don’t think presiding officer or treasurer should be 
specifically barred.  This is very damaging to a tiny organization like UER. 
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4. Standard 6:  Financial Oversight 
a. Section 6C1:  financial audits are prohibitively expensive for a tiny 

organization like ours.  We aspire to have financial audits but cannot 
dedicate the money to it.  This requirement is problematic. 

5. Standard 7:  Human Resources 
a. Staffing for Land Trusts – are these requirements applicable to volunteer 

staff?  This can be onerous for a start-up, particularly with volunteers who 
may come and go within the organization.  We are intending to establish 
personnel policies and HR manuals in the coming year – but as a start-up, 
this has required a level of time and resource investment that has not made 
sense given that the organization has been run by one unpaid staff 
volunteer. 

b. Written succession plan is also onerous in the early stages of an organization 
– we are still trying to get to a stage of business viability. 

 

*****ADDITIONAL STANDARDS THAT RAISE QUESTIONS OR ISSUES********* 

Standard 5:  Fundraising 

• Section 5A2 – why is fundraising based on a commission or percentage of amount 
raised prohibited?  (we have not engaged in this, but I’m not sure why there is a 
blanket prohibition – is it a fear that it will lead to improper practices or 
misrepresentations?  If so, maybe there is a better way to get at that concern?) 

• Section 5B2 – I don’t have a problem with this requirement in theory, but it might 
be onerous for start-ups and small land trusts (particularly for general donations 
through websites that are unrestricted) – maybe this requirement should only kick 
in at the point where donations have been provided that are restricted 
(temporarily or permanently).   

• Section 5B5 – as long as this requirement doesn’t conflict with IRS rules about 
transparency/disclosure of donors. 

 

Standard 1: 

•  Conservation vs. restoration (restoration should be included) 



September 14, 2016 
 

5 
 

•  Why is there a specific requirement to create relationships with elected officials 
(as opposed to agency staff, civil servants, etc.)? 

Standard 8:  Evaluating and Selecting Conservation Projects 

• This entire standard should be broadened to include restoration projects 
• Project Selection:  what about education and engagement projects?  Should 

projects focused on connecting people to land be discussed or addressed here? 
• For Section 8C1, should there be consideration of whether the project would assist 

another land trust, nonprofit partner, or government agency – even if not at the 
top of the particular land trust’s stated priority selection criteria? 

Standard 9 

• Section 9H1:  what if the acquisition involves a land interest other than fee or 
conservation easement? 

Standard 11:  Stewardship 

• Why does this only cover conservation easement stewardship?  Is it intentionally 
leaving out other kinds of stewardship?  What if there is no legal document, but 
the land trust is simply helping or advising others on how to steward land for 
conservation values? 
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