
IRS REFORM LEGISLATION: MENU OF OPTIONS 
 

Cut Off Tax Shelters 
 
1. Preclude partnerships of fewer than 100 partners that donate conservation easements from 
“opting out” of being audited at the partnership level. 
2.  Deductions for the donation of a conservation easement (or land) by a partnership of 
unrelated partners limited to no more than 250% of any partner’s basis in the partnership for 
five years after his or her acquisition of the partnership interest. 
3.  Make donations by partnerships of unrelated partners of land or easements above $2 million 
“reportable transactions”1. 
 

Stop IRS Legal Attacks on Good Easements 
 

4. Allow amendments of easements if provided for in the easement, in compliance with state 
law, with no net private benefit and a net benefit to conservation2. 

5. Allow donors found to have failed to meet the requirements of law to correct their failure 
within 90 days if they can demonstrate a good faith effort to comply with the law and can 
show that no harm has been done to conservation purposes3. 

6. Rewrite “conservation purpose” (to modernize what is in the existing regulations). 
 

Change Who Is Audited 
 

7.  Establish an audit panel4 
 

Non-Adversarial Valuation 
 

8. Make the IRS defer to other federal agency valuations 
 

                                                      
1 A “reportable transaction” must be separately reported by the taxpayer to the IRS.  There are penalties for failing 
to report. 
2 The IRS has begun to assert that an amendment clause is sufficient grounds for disqualifying a conservation 
easement from qualifying for a tax deduction. This provision is intended to reverse that. Practitioners should note, 
however, that Standards and Practices requires only a “not less than neutral conservation outcome” for easement 
amendments (Practice 11I), and this same standard is included in the Alliance’s Amending Conservation Easements 
(2007) and in the draft revision of Land Trust Standards and Practices now out for comment.  The proposal above 
goes beyond that, in order to create an easy-to-explain public policy reason for allowing amendments. 
3 This would only apply to errors relating to the “perpetuity” requirement – subordination of a mortgage, 
completion of a baseline, etc.  It would not allow donors to escape having a valid conservation purpose or meeting 
other requirements of the law. 
4 The concept of an “audit panel” is that a small panel of non-IRS experts would review easement donations in tax 
returns selected for audit, and decide if the donation and deduction was reasonable or questionable.  If the IRS 
decided to audit the easement after the panel declared the donation reasonable, the Commissioner would have to 
report the decision to the Congress and explain why they went ahead with it, what the results were, and the cost 
of the audit to the government. 



 
9. Establish: 

• Canadian panel5; or 
• Arbitration by non-IRS appraisers; or 
• Baseball Arbitration6 

Other Reforms 

10. No deductions for easements on golf courses 
 

Conservation 

11. Halve capital gains tax on conservation sales 
12. Apply easement incentive to conservation donations in fee 
13. Defer estate taxes on ranch, farm and forest land until actually sold 
14. Remove recapture penalty for 2032A caused by sale of conservation easement 

 
Notes on Feedback from the Land Trust Leadership Council 

 
The May meeting of the Land Trust Leadership Council included a long discussion of these 
proposed legislative changes.  There was strong feedback from some land trusts against 
proposal #3, as the cutoff number would catch most, if not all, of their donations.   
 
Several leaders pointed out that #4 should be modified so that amendments could be used to 
make corrections or clarifications without requiring an increase in net conservation.   
 
Land trusts from the East and Midwest spoke up strongly against #10, prohibiting deductions 
for donations on golf courses, as golf courses are often the largest open space parcels in 
communities in which they work, and will be the only potential land base for new parks and 
open space in the future.   

 

 

 

 

                                                      
5 The Canadian panel is a small panel of independent appraisers appointed by the government to review easement 
appraisals and recommend a valuation.  This is how Ecological Gifts are valued in Canada.  The taxpayer still has to 
provide an appraisal, and the panel may request additional information from the appraiser prior to setting a value.  
In Canada, the panel includes at least one appraiser familiar with the local market of the appraised property.  The 
Commissioner may agree or reject the panel’s recommendation, and so may the taxpayer. 
6 Baseball arbitration refers to a system where both parties (taxpayer and the IRS) must stand by their first position 
on value, so that the Tax Court does not negotiate a new value, but chooses whichever of the two values that is 
most supported by the evidence.  The theory is that this will force both the taxpayer and the IRS to be more 
reasonable, rather than taking positions intended for negotiation. 



 

Your Feedback Welcome! 

We welcome your reactions to these proposals.  We intend to solicit additional comment from 
land trusts and conservation attorneys over the next month.  Feel free to email me directly at 
rshay@lta.org. 

Russell Shay 
Director of Public Policy 
Land Trust Alliance 
1660 L St. NW #1100 
Washington DC 20036 
202-800-2230 
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