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Foreword and Acknowledgments 

This report, originally published in 2007 and now updated in 2017, reveals the complexity and 
range of perspectives in easement amendment decisions. It identifies seven definitive amendment 
principles that should guide all easement amendment decisions and provides questions to help 
land trusts evaluate amendment requests and potential risks. This report also presents a range of 
case studies that can help land trusts when deciding routine and challenging amendment 
decisions.  
 
This information is geared to land trusts, with their particular set of public benefit and legal 
responsibilities as charitable nonprofit organizations. Public entities—federal, state and local 
agencies—that hold easements are subject to different legal constraints, but many of these 
easement amendment considerations will apply to their actions. 
 
This report provides further clarification and details to assist land trusts as they develop 
amendment policies and procedures and evaluate and implement proposed amendments. Using 
this information, land trusts can develop responsible protocols that thoughtfully deal with 
inevitable changes that easement lands will face. Amendment decisions involve case-by-case 
analysis and ultimately require the land trust's fully informed best judgment to comply with law, 
honor promises made to easement donors and others, respect organizational mission, uphold the 
public interest and create positive conservation results.  
 
Sound decisions about individual conservation easement amendments benefit easement programs 
nationwide. These decisions demonstrate to members, regulating agencies, donors, landowners 
and the general public that land trusts can respond to change in ways that continue to conserve 
land and benefit society, while also complying with federal, state and local law and obligations 
to donors, grantors, funders, land trust members and their communities. Ill-advised decisions 
place land trusts and conservation easement programs across the country at risk. 
 
Special thanks go to Rob Levin, who wrote the initial draft of the 2017 edition, and the review 
team who so generously shared their expertise: Jessica Jay, Kris Larson, Leslie Ratley-Beach, 
Ann Taylor Schwing and Carl Silverstein.  
 
The David and Lucile Packard Foundation and the S.D. Bechtel, Jr. Foundation provided 
financial assistance for this edition. The Alliance greatly appreciates their support. 
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Chapter 1. Introduction 

Overview	–	Changes	from	the	2007	Report 

Since its initial publication in 2007, the Amendment Report has been one of the most commonly 
used and referenced Land Trust Alliance publications. One of the themes of this report is that 
land trusts need to plan for and respond to changing laws, standards and circumstances when 
considering amendments. Thus, it makes sense that the report will need occasional updates to 
remain useful. In the 2017 edition, there is no change to the fundamental concepts and 
conclusions of the 2007 report. Rather, the new edition brings in post-2007 information based on 
state enabling statute changes, new case law, Land Trust Accreditation Commission 
requirements and Land Trust Alliance research projects. 
 
In terms of recent research, the 2017 edition draws upon information contained in A Guided Tour 
of the Conservation Easement Enabling Statutes, which includes a lengthy analysis of 
amendment and termination. Furthermore, in 2014 the Alliance conducted two different 
statistical studies of easement amendment and termination, the findings of which are summarized 
in Results of Land Trust Alliance Research and Survey on Easement Modification and 
Termination, Land Trust Alliance, 2014. In addition, the Alliance commissioned a report to 
delve into some of the responses to the 2014 surveys, which led to the Follow-Up Report on 
Terminations and Amendments, Robert H. Levin, August 2015.* 
 
Here are the key changes in the 2017 edition: 

 Restructure. Various parts of the document have been restructured to provide a better 
flow and to centralize treatment of discrete topics. For example, the Introduction and the 
Executive Summary have been consolidated into a single introduction. The amendment 
principles are now centrally located in their own chapter. Meanwhile, the previous 
sections on amendment policies and amendment procedures have been consolidated into 
one new chapter. Sidebar features that were scattered throughout the case studies have 
been relocated to other relevant sections. 

 Accreditation Requirements Manual. Where appropriate, references to or citations from 
the Land Trust Accreditation Commission Requirements Manual have been added. 

 Documenting impermissible private benefit and private inurement. The sidebar on 
documenting the existence or lack of impermissible private benefit and private inurement 
has been expanded to provide more nuance and to add information from the Land Trust 
Accreditation Commission Requirements Manual.  

 Overhaul of state enabling statutes section. The subsection addressing the state 
conservation easement enabling statues has been reworked to reflect recent case law and 
new research on these statutes. Much of this information is taken from the 2014 enabling 
statutes report.  

 More stringent IRS positions. The IRS has adopted less forgiving positions in recent 
years. In a March 2016 statement on Abusive Transactions Involving Charitable 
Contributions of Easements, the IRS noted it is seeing taxpayers that have sometimes 

                                                 
* These reports can found on the Land Trust Alliance’s online learning center. 
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used or developed easement properties in a manner inconsistent with section 501(c)(3) 
and charities that have “allowed property owners to modify the easement or develop the 
land in a manner inconsistent with the easement’s restrictions.” 
https://www.irs.gov/charities-non-profits/conservation-easements 

 Charitable trust doctrine. The section on the charitable trust doctrine has been simplified 
to provide practical guidance for land trusts (the legal discussion has been moved to 
Appendix D).  

 Deviations from the original grantor’s intent. A new paragraph has been added to the 
“Outside the Amendment Principles” section to discuss when an amendment that deviates 
from the original grantor’s intent may be considered.  

 Four corners issue. Discussion of the four corners issue has been consolidated into one 
section, which has also been updated to reflect recent case law, as well as data contained 
in the Follow-Up Report on Terminations and Amendments.  

 Case studies. The case studies have been updated to reflect current best practices.  
 

Navigating	Perpetuity 
 

When a land trust accepts a perpetual conservation easement, the land trust promises the 
easement grantor, land trust members, funding sources and the public that the land trust will 
uphold the easement in perpetuity. As a charitable organization, chartered under state law, and as 
a federally tax-exempt nonprofit entity, a land trust has legal and ethical responsibilities to 
ensure perpetual protection of its easements. How, then, is it possible to contemplate amending 
"perpetual" easements? 
 
The occasional need to amend an easement is rooted in our inability to predict all of the 
circumstances that may arise in the future. Any decision to amend (or not to amend) a 
conservation easement must serve public interests by ensuring that conservation easements not 
only endure but are also robust, enforceable and fair, both to the public and to the landowners. 
The concept of amendment recognizes that neither original grantors nor land trusts are infallible, 
that natural forces can transform a landscape in a moment or over a century and that amendments 
can strengthen protections as well as weaken them. Exceptional circumstances sometimes 
warrant amendments, and a land trust should be prepared for that possibility while also 
remaining vigilant in protecting an easement's purposes and restrictions forever.  
 
As portfolios of conservation easements expand and age, land trusts face more complex 
amendment dilemmas. Suppose, for example, a landowner wants to move a reserved building 
site within the easement boundaries. Or, perhaps a landowner proposes adding substantially more 
acreage to an easement in return for relaxing a forbidden land use practice. Addressing these 
complex amendment proposals involves difficult judgments, thorough legal and factual analysis 
and legal and scientific expertise. Experts do not always agree on what or how public interest 
policies should apply and may even disagree on what laws govern. Some of the case studies in 
chapter 7 demonstrate how land trusts might respond to these amendment situations.  

Most conservation easements are written to last in perpetuity. Approach any change to a 
conservation easement with great caution and careful scrutiny. 
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Many land trusts have confronted these and similar situations and have adopted written policies 
to address them, as directed by Land Trust Standards and Practices. What can we learn from 
their experiences? What criteria do they consider and what process do they follow? How do state 
and federal laws affect land trust decisions? This report offers collective wisdom from 
experienced land trusts, legal practitioners and legal academics. 
 
Land trusts cannot act alone in their decisions because a number of groups have a vested interest 
in the success of easements. First, the Internal Revenue Service (IRS) has a direct interest in the 
operation of all nonprofits and in amendments to easements for which landowners took tax 
deductions. This interest is reflected in audit guidelines and in IRS Form 990 questions and 
instructions and in other ways.1 In addition to the IRS, landowners, donors, funders and others 
watch amendment decisions and may alter their actions as a result.  
 
Land trusts also cannot disregard funder, grantor, member and public opinion in their 
conservation easement amendment decisions. If they do, they may lose public and financial 
support, suffer negative publicity and lose goodwill in their communities, which will jeopardize 
future easement conveyances. An angry donor or land trust member may generate enormous 
adverse publicity sufficient to chill an easement program for many years. In all cases, land trusts 
must treat those who seek amendments with respect, whether an amendment is possible or must 
be denied. 
 
The Land Trust Alliance does not have all the answers to these complex issues. No one does. 
Easement amendments occupy an evolving area of law and each amendment arises in a unique 
context of varying facts, circumstances and laws. The guidance in this report is the Land Trust 
Alliance's best effort at identifying and compiling the complexities of the legal and political 
landscape as of early 2017. Each land trust must consult its own experienced legal counsel and 
other advisors and determine its own level of risk tolerance in addressing amendment issues. 
 
Just as the land trust community demonstrated its commitment to excellence by establishing 
Land Trust Standards and Practices and the Land Trust Accreditation Commission, so too will 
the community lead the way in finding the best professional and ethical solutions to the 
challenges of drafting, stewarding and amending conservation easements. While differences in 
legal opinions will continue, we honor the diversity of expert thinking that enriches and informs 
our community. What we share is a commitment to the value of private land conservation, a 
concern for the long-term success of perpetual conservation easements and a commitment to 
keep the public trust through highly ethical operations.  
 
The diversity of opinion has developed in part because guidance from the courts and the IRS is 
primarily episodic and case specific. Many individual IRS publications, tax court opinions and 
appellate decisions have been triggered by the specific facts of one conservation easement and its 
provisions, sometimes its amendment. Does the determination in that instance apply with full 
force to a similar or different easement? Should the land trust community expand the impact of 
an opinion or decision to govern other circumstances or limit the impact only to those facts or to 
similar facts? No Code provisions address amendment directly, and the Treasury Regulations 
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offer no direct guidance. Both protect the perpetuity of conservation easements, but various 
kinds of amendments and circumstances triggering amendments also protect perpetuity.  
 
For many years, the IRS indicated that at least scrivener’s errors, omitted easement exhibits and 
bona fide boundary disputes are appropriate instances to amend conservation easements.2  
Similarly, court decisions over the years affirmed that at least some amendments are proper.3 
Certainly, the land trust community has always understood that some amendments in some 
circumstances are appropriate and even necessary.  
 

The	Dilemma	of	Change	

One thing is certain: all land trusts will face the issue of easement amendments at some point. 
Unanticipated changes arise from many quarters: natural and created causes and acts of God; the 
need of landowners who make a living from the land to adjust to unanticipated changes in 
knowledge; business cycles and economic demands; new information not available when the 
easement was drafted; development of new technologies; and new understandings in 
conservation science and agriculture. With change come new and unanticipated challenges. 
 
Land trusts need a thoughtful approach to deal with change. A "just say no" approach to all 
amendment requests may be contrary to conservation goals, to public policy and to the land 
trust's mission and standing in the community. Moreover, a land trust may find itself in 
circumstances where proposing an amendment itself is the best solution to resolve a conservation 
easement violation. A "just say yes" approach could violate federal and state law and the solemn 
obligations that land trusts assume when accepting conservation easements. The challenge for 
each land trust is to develop criteria and procedures to address unexpected or evolutionary 
changes in a manner that honors its legal and ethical obligations and maintains public confidence 
in the integrity of the organization and its conservation easements. 
 

The	Dilemma	of	Uncertainty 

There is no one-size-fits-all approach, primarily because each conservation easement amendment 
proposal involves unique facts, laws vary from state to state and there has been little guidance 
from the federal government or courts. Conservation easements are a relatively new tool, and 
little legal precedent exists today to guide amendment decisions. Overlapping (or contradictory 
or silent) federal and state laws impose requirements that may be difficult to translate into 
practice on the ground. Chapter 2 tries to unpack and interpret these various legal issues.  
 
In spite of this background of legal uncertainty, land trusts still must respond to landowner 
requests and may also encounter situations in which proposing an amendment resolves a 
stewardship issue. Land trusts should undertake these decisions in ways that minimize the risk of 
error. Land trusts that follow conservative policies satisfying the most stringent laws that might 
apply may create unnecessary work or be overly rigid in considering amendment proposals. Land 
trusts that adopt lax policies or practices may not comply with legal or ethical requirements, may 
place their nonprofit status at risk and may lose donors and community respect. The line between 
too rigid and too liberal is easier to see in hindsight and can be obscured by motives unrelated to 
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conservation, such as the desire to settle a dispute, eliminate a monitoring burden or obtain a new 
benefit.  
 
Land trusts will have to study, consult and share experiences with colleagues; confer with their 
own legal counsel; seek guidance from the state attorneys general or the courts when required or 
appropriate; request rulings from the IRS as needed; and always be prepared to explain their 
decisions to easement grantors, members, affected landowners, funders, federal and state 
regulators and the general public. Because state and federal laws on some types of easement 
amendments are uncertain, land trusts should approach amendments with caution.  
 
Uncertainty does not require land trusts to refuse to amend conservation easements in all 
circumstances, but it does require thoughtful consideration of multiple legal, policy and practical 
issues and risks before a decision is made. Some types of amendments should never be permitted 
and these should be recognized quickly so no time is wasted considering them.  
 
Despite the cautions described here, legitimate amendment proposals can be opportunities for 
positive change. Amendments may allow a land trust to respond to change in ways that can 
increase the public benefits of an easement by improving and upgrading outdated easement 
language, increasing resource protections and creating other positive conservation results. 
However, deciding to grant an amendment should be made consciously and deliberately, in light 
of all known factors and possible risks. The key is to create a policy based on the guiding 
principles outlined in this report. This policy governs all amendments decisions to ensure 
consistency and fairness and to serve as a reminder that all amendments must serve public and 
not private interests. 
 

The	Amendment	Principles:	A	Guide	to	Resolving	Dilemmas 
The heart of this report is the enumeration and exploration of the amendment principles. These 
principles represent an attempt to bring order to the diverse factors at play in amendment 
scenarios. Following the amendment principles will minimize the risk of overlooking an 
important issue. Since this report’s initial publication in 2007, many land trusts have directly 
incorporated the amendment principles into their amendment policies and practices. Land trust 
accreditation also requires that all amendments satisfy the amendment principles. 
 
No amendment policy should be more permissive than the amendment principles allow, but 
some land trusts may choose to adopt more conservative amendment guidelines. The amendment 
principles are discussed in detail in chapter 3. 
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Chapter	2.	The	Legal	Context	
Any discussion of conservation easement amendments must begin with a grasp of the 
fundamental federal and state laws that apply and an understanding of the origin of the easement.  
 
Land trusts that choose to ignore legal limitations on easement amendments run the risk of legal 
sanctions and liabilities, including actions for breach of fiduciary duties, fines and penalties 
levied by the IRS and audits or investigations by state officials charged with oversight of 
nonprofit organizations. These penalties can be very severe and, in the most egregious cases, 
may include loss of tax-exempt status. 
 
To ensure compliance with these laws, a land trust must consult qualified legal counsel when 
developing its amendment policy and procedures and when considering specific amendment 
proposals. Some of the complexity of amendment issues arises from overlapping federal and 
state law, the differing laws of the 50 states and the fact that all these laws evolve over time with 
administrative and judicial interpretations, legislative amendments and expanding understanding 
of difficult easement issues.4 Legal counsel should analyze both federal law and applicable state 
law, rather than relying exclusively on either one, because all of these principles may have 
varying application in the different states. Federal law will govern if applicable, whether or not it 
is in conflict with state law. 
 

	

Federal	Law:	IRC	Section	170(h)	and	the	Treasury	Regulations	

If the conservation easement was created as a charitable contribution to be claimed for a federal 
income tax deduction, then Internal Revenue Code Section 170(h) and the Treasury Regulations 
Section 1.170A-14 apply if the deduction is taken. The code and regulation have the following 
requirements. Such an easement must be granted in perpetuity and the conservation purpose of 
the contribution must be protected in perpetuity. The easement must be transferable only to 

Conservation Easement Origins 
Conservation easements may be created: 

 By donation, with or without a federal deduction for the amount of the donation 
 By purchase or bargain sale, with government or donated funds, with or without a 

federal deduction based on the bargain sale amount 
 By exaction, as a result of land use regulatory processes 
 In settlement of a dispute or enforcement proceeding 
 By reservation, in which land trust land is transferred by the land trust subject to an 

easement 
 
Federal and state law may apply differently to amendments to conservation easements of 
different origin. Thus, any legal analysis should consider the origin of the easement. This 
report broadly deals with easements regardless of origin, but is geared to meet the 
requirements of easements with donated or bargain sale elements. 
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another government entity or qualified charitable organization that agrees to continue to enforce 
the easement. The holder can only terminate or extinguish an easement via a judicial proceeding 
when changed conditions surrounding the subject property have made the continued use of the 
encumbered land for conservation purposes impossible or impractical. Payment must be made to 
the holder of a share of proceeds proportionate to the easement’s value from a subsequent sale or 
development of the land. The proceeds must be used for similar conservation purposes. All 
modifications to easements must be reported and concisely described on the Form 990, as 
described below. Finally, to be eligible to accept tax-deductible conservation easements, a land 
trust, according to the IRC, "must … have a commitment to protect the conservation purposes of 
the donation, and have the resources to enforce the restrictions."   
 
The exact limits these requirements place on a land trust's ability to amend conservation 
easements are unclear, but the outer ends of the spectrum of permitted and prohibited 
amendments can be discerned. A land trust that lacks the required commitment or resources may 
lose its nonprofit status if it agrees to amendments that violate the perpetuity requirement or 
otherwise fail to protect the conservation purposes of the donated easement.  
 
Both a congressional committee and the IRS have expressed concern about how tax-deductible 
easements have been amended and how land trusts make amendment decisions.5 To the extent an 
amendment amounts to a partial extinguishment or termination, a conservative approach and 
federal law dictate that the land trust must satisfy all of these requirements.6 While all 
modifications to easements must be reported and concisely described on the Form 990, the IRS 
does recognize that correction of errors and other administrative clarifications are expected and 
may not need a judicial proceeding.7 Land trusts may want to consider using a judicial 
proceeding or attorney general review whenever the evaluation of risk and the level of certainty 
present significant doubts. 
 
In recent years, the U.S. Tax Court and a U.S. Court of Appeals have agreed with the IRS that 
certain substitution or exchange provisions in a conservation easement can cause the easement to 
fail under section 170(h). These provisions differed somewhat from case to case, but each of 
them expressly allowed the landowner to remove some land from the conservation easement in 
exchange for adding other land. These substitution provisions were included in addition to the 
more standard amendment provisions found in most easements. In three separate cases, the 
courts held that the substitution provisions disqualified the easement deductions under section 
170(h)(2)(C) because a specific parcel of real property was not protected in perpetuity.8 These 
cases will be further discussed, but they are noted here to underscore that the IRS and the courts 
take seriously the perpetuity requirements of section 170(h).   
 
IRS Form 990, the annual report filed by tax-exempt organizations with average annual revenue 
exceeding $50,000 a year, now requires land trusts to provide detailed information on Schedule 
D about their easements and any amendments (called modifications on the form), transfers, sales, 
releases, extinguishments or terminations, including a concise explanation of the modification 
and the reason for it. Completed Form 990s are available on the internet9 and must be made 
available for public inspection and copying on request, so land trust members, grantors, funders, 
state regulators and the public can retrieve and review the information easily. The content of 
Form 990 may vary from year to year, but the most recent version makes amendments and 
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related actions readily accessible public information and underscores the IRS’s current interest in 
easement amendments.  
 

 
 

Federal	Law:	Private	Inurement	and	Impermissible	Private	
Benefit 

Federal tax law prohibits tax-exempt nonprofit organizations from disposing of their assets in 
ways that create impermissible private benefit or private inurement. This prohibition means that 
a land trust cannot participate in an amendment that conveys either a net financial gain to any 
private party unless that amount is insubstantial or a necessary incidence of accomplishing a 
greater public benefit. Furthermore, an amendment cannot provide any measurable benefit at all 
to a board or staff member or other land trust insider (other than fair compensation for 
services).10 A land trust that engages in impermissible private benefit or private inurement risks 
losing its tax-exempt status. Those that engage in private inurement may also suffer financial 
penalties known as intermediate sanctions for excess benefit transactions. These prohibitions 
apply to amendments to all conservation easements held by tax-exempt organizations, regardless 
of their initial tax-deductible status, and IRS scrutiny on these grounds is not limited by the 
three-year statute of limitations that governs challenges to deductibility.11 
 

Private	Inurement  
The doctrine of private inurement generally prohibits a tax-exempt organization from using its 
assets to benefit any individual or entity that has a close relationship to the organization, such as 
a director, officer, key employee, major financial contributor or other insider.12 Private inurement 
often arises when an organization pays unreasonable compensation (that is, more than the value 
of the services) to an insider, but the inurement prohibition is designed to reach any transaction 

Recent reports commissioned by the Land Trust Alliance reflect a lack of consistency and 
diligence in how land trusts are completing Schedule D with respect to amendments and 
terminations. For example, the Alliance’s 2014 report found that, of the 553 reported 
amendments analyzed over a five-year period, 30 percent lacked a description and 12 percent 
of the descriptions were ambiguous or unclear on Schedule D. In part, this may be due to the 
fact that the requirement of a written description is spelled out only in the Schedule D 
Instructions and not on Schedule D itself. Another possibility is that there is significant 
variation in how the Form 990 and Schedule D are prepared; some land trusts use a CPA who 
specializes in nonprofits, others use a less-specialized CPA or accountant and others prepare 
the documents in-house. Furthermore, there was a large drop off in the reported total number 
of conservation easements held by land trusts between 2011 and 2012, suggesting that many 
land trusts failed to complete Schedule D in 2012. Likewise, the 2015 Follow-Up Report on 
Amendment and Termination noted some confusion by land trusts staff with respect to past 
Schedule D responses. In any event, land trusts are encouraged to ensure that their Schedule D 
filings are fully accurate, because the information on the form is useful not only to the IRS 
and the general public, but also to the wider land trust community. Also note that complete 
and accurate filing of all applicable sections of the Form 990, including Schedule D, is a 
requirement for land trust accreditation. 
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through which an insider is unduly benefited by an organization, directly or indirectly. The 
private inurement prohibition does not bar all transactions between a publicly supported 
charitable organization and those who have a close relationship to it. Many land trust board 
members, for example, donate conservation easements to their land trusts. Instead, such 
transactions are tested against a standard of reasonableness that calls for a roughly equal 
exchange of benefits between the parties and looks to how comparable charitable organizations, 
acting prudently, conduct their affairs.13 Historically, the only sanction for a private inurement 
violation was revocation of the nonprofit's tax-exempt status. However, the intermediate 
sanctions rules enacted in 1997 empower the IRS to impose an excise tax (a financial sanction) 
on the excess benefit to insiders who improperly benefit from transactions with a nonprofit. 
 
Most transactions that implicate the private inurement prohibition are also conflict of interest 
transactions under state law.  
 

Impermissible	Private	Benefit  
The doctrine of impermissible private benefit generally prohibits a tax-exempt organization from 
using its assets to benefit any individual or entity, not just an insider. Land trusts must consider 
the public benefit in all land and easement transactions, including amendments. Accordingly, the 
doctrine of impermissible private benefit is broader than (and subsumes) the private inurement 
prohibition. However, unlike the absolute prohibition against private inurement, incidental 
private benefit is permissible. An incidental private benefit must be incidental to the public 
benefit in both a qualitative and quantitative sense. A qualitatively incidental private benefit 
occurs because the benefit to the public cannot be achieved without necessarily benefiting 
private individuals.14 A quantitatively incidental private benefit is insubstantial when viewed in 
relation to the public benefit conferred by the activity.15 Conveyance of incidental private benefit 
is often unavoidable. Knowing what the IRS would consider "incidental" is difficult. Land trusts 
should consult with experienced legal and other advisors (such as an appraiser) to make the 
determination and document their due diligence. A charitable organization that violates the 
impermissible private benefit prohibition risks the loss of its tax-exempt status.  
 
Impermissible Private Benefit 
Suppose an easement landowner in a suburbanizing environment proposes an 
amendment to allow a new house to be constructed on easement property where the 
easement only allows the existing house. This proposed amendment would clearly 
put dollars in the landowner's pocket, by increasing the fair market value of the 
property.16 The amendment would convey impermissible private benefit in 
violation of the law. 
 
Incidental and, Therefore, Permissible Private Benefit 
Suppose a landowner proposes to amend an easement by adding additional land. 
Neighbors to the property (unrelated to the easement landowner) will enjoy an 
increase in their property value as a result. This increase in value of the neighboring 
properties occurs as an unavoidable concomitant of the easement conveyance—that 
is, the benefit to the public from the conservation easement could not be achieved 
without necessarily benefiting the neighboring landowners. Accordingly, this effect 
is considered incidental private benefit.  
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Documenting	the	Existence	or	Non‐Existence	of	Private	Inurement	and	
Impermissible	Private	Benefit 
Land trust board members, staff and legal counsel often have little or no expertise in determining 
the financial ramifications of proposed amendments. Accordingly, if there is any concern as to 
impermissible private benefit or private inurement, the land trust should consult an experienced 
tax or conservation attorney and other advisors, then obtain or create appropriate documentation 
to help establish that no private inurement or impermissible private benefit resulted from the 
amendment. Documentation might include appraisals or other contemporaneous evidence (such 
as a letter of opinion from a qualified real estate professional, correspondence with an attorney, 
board materials, memos to the file and so forth) appropriate to the scope of the activity and the 
scale of the amendment. 
 
The land trust should document the lack of any potential financial gain to a degree 
commensurate with the likelihood of gain. If an amendment only increases restrictions on the 
easement property and unequivocally reduces the value of the land, it may be sufficient simply to 
document the reasons that there is no impermissible private benefit or private inurement in the 
project file. If there is only a remote chance that the amendment would increase the value of the 
landowner’s property, then an opinion letter by a real estate agent or an appraiser might be 
sensible documentation.  
 
If there is a realistic potential or appearance of private inurement or impermissible private 
benefit, the land trust should obtain a professional appraisal or analysis by an appraiser that 
evaluates the financial impact of the proposed amendment on the subject or other property of the 
landowner. If there is no gain, then the appraisal or analysis documents that fact for the 
permanent file and may be used to defend against any later claims that the amendment conferred 
impermissible private benefit or private inurement. If there is gain, the appraisal provides a basis 
on which to negotiate terms to offset the financial gain to the landowner or to deny the 
amendment proposal. An attorney or appraiser can assist in determining what level of 
documentation is appropriate. (Note: Corrections of mutual mistakes in easements are an 
exception to the rule that an appraisal is needed, but only if any appraisal for tax purposes 
contemplated the correct terms or interpretation and not the error.)  
 
Unfortunately, in certain geographic areas there is a lack of appraisers who are experienced with 
conservation easements. Occasionally, land trusts have sought an appraisal of an amendment but 
have not found an appraiser qualified and willing to take the assignment. On other occasions, an 
appraiser accepts the assignment, but the cost is excessive. If a land trust finds itself in either of 
these situations, it should fully document its attempts to obtain an appraisal at a reasonable cost 
and then seek to obtain the next best level of independent documentation, such as a letter of 
opinion from the appraiser or a real estate professional. Some amendment provisions require the 
owner who seeks an amendment to pay all associated expenses, so cost should not be an issue for 
the land trust. Also, in some circumstances, a general real estate appraiser may be able to provide 
an adequate assessment. 
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State	Law:	Conservation	Easement	Enabling	Statutes	

Every state except North Dakota has enacted some form of perpetual conservation easement 
enabling statute. These enabling statutes serve as the frame upon which thousands of easements 
have been granted in recent decades. Many states passed enabling statutes in order to counter the 
possible illegitimacy at common law of a negative, perpetual easement in gross and to establish 
the validity of conservation easements. 
 
A clear majority of the conservation easement enabling statutes does not explicitly restrict 
amendments or terminations.17 In fact, only 13 of the 50 statutes provide any procedural or 
substantive restrictions at all. And of these 13, only four can arguably be said to provide any sort 
of comprehensive approach to the issue. For a chart showing how each state’s enabling statute 
addresses a variety of issues, including amendment, see Appendix D. For a checklist of useful 
enabling statute provisions, see Appendix B. 
 
The conservation easement enabling statutes can be loosely classified into a handful of 
categories, each of which offers different treatment of amendment and termination. As of 
January 2017, 21 states, plus the District of Columbia and the U.S. Virgin Islands, have adopted 
some version of the Uniform Conservation Easement Act (UCEA), a model enabling statute first 
published in 1981. The UCEA contains two provisions concerning amendments. Section 2(a) of 
the UCEA states that easements “may be created, conveyed, recorded, assigned, released, 
modified, terminated, or otherwise altered or affected in the same manner as other easements.” 
Meanwhile, section 3(b) provides: “This Act does not affect the power of a court to modify or 
terminate a conservation easement in accordance with the principles of law and equity.” Section 
3(b) addresses amendment and termination in a judicial context, and the reference to “principles 
of law and equity” may be an allusion to charitable trust common law principles.  
 
The meaning of sections 2(a) (and, to a lesser extent, section 3(b)) of the UCEA has been the 
subject of much debate in the legal, land trust and academic communities. Differing 
interpretations of section 2(a) exist, depending on the specifics of the particular state law and 
depending on the interpretation of the particular legal advisor applying the facts of the specific 
circumstances to actual on-the-ground conservation issues. Sections 2(a) and 3(b) offer little 
guidance to states for how specifically to address amendment and termination, procedurally or 
substantively. These sections invite the opportunity for clarification of a state’s statute within its 
existing legal framework of case and statutory laws. For a detailed discussion of this debate see 
the Land Trust Alliance’s Guided Tour of the Conservation Easement Enabling Statutes, 
available online at http://learningcenter.lta.org/clearinghouse/documents/768 (updated in 2014). 
 
Most of the non-UCEA-based enabling statutes are silent on the issue of amendment and 
termination and, thus, do not provide useful guidance for landowners, land trusts and the courts, 
even when federal law is inapplicable and state law would control. A few enabling statutes 
(Alabama, Florida, Illinois, Indiana) address termination and amendment directly. For more 
information on the conservation easement enabling statutes, see A Guided Tour of the 
Conservation Easement Enabling Statutes. 
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As of January 2014, nine different statutes (Arizona, Maine, Montana, Nebraska, New York, 
Pennsylvania, Rhode Island, Virginia and West Virginia) provide both amendment and 
termination restrictions of one sort or another. Another four statutes (Iowa, Massachusetts, 
Mississippi and New Jersey) provide restrictions only on termination, although in New Jersey 
and Massachusetts, at least, the relevant governmental agency interprets the statutory language to 
also apply to amendments that are contrary to the easement’s purposes.  
 
Four different state statutes (Maine, Montana, Nebraska and Rhode Island) include 
comprehensive restrictions on both amendment and termination. Maine enacted a thorough 
overhaul of its amendment and termination provisions in 2007, and Rhode Island followed suit in 
2012.18 Maine and Rhode Island’s enabling statutes address common amendment and 
termination methods and impose a blanket minimum standard on non-court-approved 
amendments. Namely, they require that amendments do not “materially detract from the 
conservation values intended for protection.” Thus, even if the holder and landowner agree on an 
amendment, they may not execute it without court approval if the amendment materially detracts 
from the conservation values (the characteristics of a property that provide important benefits to 
the public and make the property worthy of permanent conservation) intended for protection.  
 
It is important to note that this standard of material detraction deviates from that set out by the 
Treasury Regulations §1.170A-14(g)(6), which requires that termination be allowed only when 
changes have occurred surrounding the property making protection of the conservation purposes 
impossible or impractical to achieve, with subsequent proceeds being dedicated to the same 
purposes as the original contribution upon conveyance of the unencumbered property. No federal 
court interpretation yet addresses whether these public oversight statutes fatally conflict with the 
Code section 170 required termination clause for a qualified conservation deduction. Meanwhile, 
both states strictly regulate terminations, requiring court approval and full compensation to the 
holder, consistent with the Code section 170 requirements.  
 
Maine and Rhode Island’s statutes generally follow a public oversight approach, while at the 
same time leaving the holder a degree of discretion in deciding how to apply the standards.19 
Given that an amendment not in compliance with the statutory requirements would be legally 
void, owners and holders are motivated to be cautious about agreeing to amendments that do not 
clearly comply with the statutory requirements. Owners are motivated to avoid a cloud on their 
title, and holders want to avoid approving prohibited activities, violating their fiduciary duties to 
easement donors and the public and conferring private benefit. The state attorney general’s office 
performs a public service by providing informal advice regarding whether a proposed 
amendment requires court approval. 
 
Finally, New Hampshire and Massachusetts deserve mention because although their respective 
statutes do not contain detailed termination and amendment restrictions, New Hampshire’s 
Office of the Attorney General issued comprehensive formal guidance, and Massachusetts’s 
Department of Environmental Protection has a consistent practice to oversee amendments and 
terminations.20 The full text of the UCEA and the comments, as amended in 2007, can be found 
online at the Uniform Law Commission. 
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State	Law:	Laws	Governing	Charitable	Organizations 

All 50 states have laws governing the activities of charitable nonprofits formed under their laws 
or operating within their jurisdictions. These laws seek to ensure that charities operate in 
accordance with their governance documents, honor the intent of their donors and fulfill their 
public purposes. A division of each state's attorney general's office usually has oversight of 
charitable organizations, although some states assign these responsibilities to other agencies. 
States vary significantly in the number of staff assigned to this purpose and in their focus and 
funding.21 
 
Most land trusts are charitable organizations, and the conservation easements they hold might be 
characterized as charitable assets conveyed for specific charitable purposes. Some authorities 
believe that conservation easements constitute restricted charitable gifts or charitable trusts 
subject to state charitable trust law. (See Appendix D for a brief primer on the charitable trust 
doctrine.) Few land trusts formally draft conservation easements as charitable trusts. Even if not 
expressly so written, however, it is possible that a state attorney general, other public officials or 
the courts may construe a specific conservation easement as a charitable trust (except in states 
where there is clear enabling language and clear easement drafting to indicate that conservation 
easements are unrestricted gifts of real property interests).  
 
The states vary. Montana, for example, permits a conservation easement to create a 
charitable trust if the documents are clear in their purpose. This express clarity of purpose 
is not required in other states.22  
 
Occasionally, some states have construed a particular easement as having characteristics that 
subject its termination to public oversight. When conservation easements are viewed as 
charitable trusts, a land trust may have limited discretion to amend conservation easements 
without court approval and without involvement of the state attorney general or other officials. 
The nature of the limitations depends on the state’s common law and whether there are 
superseding statutes that would trump the common law doctrines, the applicability of federal 
law, the manner in which the land trust acquired the easement, the nature of the proposed 
amendment, the authority to amend included in the easement and other circumstances.  
 
The details of various laws vary from state to state, and a land trust must, therefore, consult with 
qualified legal counsel about the specific state law in question as applied to the specific facts 
under consideration. As a general rule, if a conservation easement deed contains an amendment 
provision, the land trust has the express power to agree with the owner of the encumbered land to 
amend the easement as permitted by that provision and the easement terms and subject to 
applicable federal and state law.  
 
Absent an amendment provision, the land trust has those implied powers under state law to 
amend the easement with the landowner consent. To the extent changed circumstances 
necessitate an amendment to the easement that exceeds the land trust's express or implied powers 
under state law, the land trust can seek judicial or other regulatory body approval of 
amendments. The doctrines of administrative deviation or cy pres,23 or other superseding federal 
or state statutory law or administrative procedure, may have a role in determining the extent of 
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amendment authority.24 For example, a land trust and landowner could use cy pres to amend an 
easement on farmland that is now under water due to climate change. Finally, cy pres,25 is 
usually inapplicable to easements purchased at fair market value. 
 
Section 414 of the Uniform Trust Code (UTC), which applies to trusts generally, allows for the 
modification or termination of certain "uneconomic" trusts. The section specifically provides that 
it does not apply to “an easement for conservation or preservation.” A UTC comment in this 
section explains that a conservation easement “will frequently create a charitable trust.” As of 
late 2015, 31 states have adopted the Uniform Trust Code, and some states have expressly 
excluded or modified section 414 in order to separate conservation easements from charitable 
trusts.26   
 
Finally, the Restatement (Third) Property: Servitudes §7.11 adopted by the American Law 
Institute in 2000 has special provisions limiting amendment or termination of conservation 
easements based on changed conditions, consistent with the charitable trust doctrine of cy pres. 
In their commentary, the drafters of the Restatement explain that "[b]ecause of the public 
interests involved, these servitudes are afforded more stringent protection than privately held 
conservation servitudes."  
 
The UCEA, the UTC, and the Restatement are not "the law" in their own right, but the first two 
are the law in those states that have adopted them. All three sources are respected authority in 
every state. Moreover, although the 2007 commentary to the UCEA has not been adopted or 
endorsed by any state, and commentary does not have the full force of law, courts have looked to 
uniform law comments to construe state laws based on the uniform laws when there is 
uncertainty or ambiguity. What is clear is that there is significant uncertainty and land trusts and 
their advisors would be prudent to take a measured balanced approach. 
 

Donor	Protection	Laws 
A variety of state statutes create donor protection laws. The land trust’s attorney should evaluate 
and advise the land trust about whether these laws might apply to certain conservation easement 
amendments. These laws broadly include charitable solicitation and other consumer protection 
laws and fiduciary laws. The laws address intentional deceptive practices, which, in egregious 
circumstances, might include soliciting an easement or an amendment. For example, a land trust 
accepts an easement donation from an elderly landowner with clearly unenforceable clauses that 
are of particular concern to the landowner. The land trust attempted to negotiate other language, 
but the donor insisted, and the land trust accepted the easement anyway. The board agreed to 
take the easement, intending to amend it after her death to remove the unenforceable restrictions. 
The conversation is memorialized in the board minutes. Of course, no legitimate land trust 
should take this action because it is, at best, poor relationship building and, at worst, deceptive or 
even illegal. But if one did, then possibly the heirs or the attorney general might have a donor 
protection law cause of action. These causes of action include: 
 

a. Charitable Solicitation and Other Consumer Protection Laws. As of March 2014, 40 
states had enacted some form of charitable solicitation statute, specifically prohibiting 
fraudulent solicitation, while other states address the issue by common law.27 What 
constitutes fraudulent solicitation is extremely fact dependent, usually with an assessment 
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of intent to deceive or defraud. A variety of consumer protection laws may also apply, 
depending on whether charities are seen to engage in commercial transactions. A land 
trust will want to be honest about its stewardship administration, its amendment policy 
and other policies with grantors and funders to avoid personal and regulatory causes of 
action for fraud and deceit. To date, however, there have been no reported cases of such 
claims nor state attorney general actions on such a basis. Nonetheless, land trusts must 
consider the implications of all applicable state laws in amendment decisions and, most 
especially, those decisions that are on the highest end of the risk spectrum. 

 
b. Fiduciary Laws. Most states have a statute or common law that protects vulnerable 

individuals, such as the aged or incapacitated. In other states, the protection also extends 
to any weaker or less knowledgeable person. In these circumstances, the state imposes a 
fiduciary duty upon the advantaged party to act in the other party’s best interests or, at a 
minimum, not to deceive or take advantage of the other party. Certain transactions by 
charities, perhaps including conservation easement amendments, could be covered by 
these statutes and a cause of action for breach of fiduciary duty. The issue is complicated 
by possible variations in the extent to which states recognize charities as fiduciaries. For 
example, California declares that "there exists a fiduciary relationship between a charity 
or any person soliciting on behalf of a charity, and the person from whom the charitable 
contribution is being solicited" (see Cal. Bus. & Prof. Code §17510.8). Some other states 
reach this result through court decisions. Even if state law does not recognize a fiduciary 
relationship in all interactions between charities and donors, specific relationships and 
interactions can be found to be fiduciary because of their particular circumstances when 
an individual donor has relied on the charity and the charity has known of the reliance 
and taken advantage. Breach of fiduciary duty typically supports recovery of punitive 
damages, as well as recovery of property and compensatory damages. In addition, the 
publicity from such a lawsuit would be adverse, especially if the land trust loses the 
lawsuit. Even if there is no legal basis for a lawsuit or court action, it behooves land trusts 
to treat everyone respectfully and to be transparent, open and honest in all actions. 
Following good practices will protect a land trust’s most valuable asset: its reputation. 

 

Conflict	of	Interest	Laws	

All nonprofits must comply with state and federal laws prohibiting certain actions by board 
members and staff who have a conflict of interest. At the federal level, conflict of interest 
transactions will usually be governed by the private inurement prohibition that comes along with 
501(c)(3) status, but a variety of state laws are also relevant. In addition, because the definition 
of a conflict varies to some degree from state to state, a conflict may arise in circumstances that 
do not involve private inurement. For example, a New Hampshire statute imposes strict limits on 
financial transactions between nonprofits and their board of directors, and certain transactions 
require prior approval by the probate court since the Office of the Attorney General declared 
conservation easements to fall under charitable trusts.28 This is an example of how state laws can 
affect a conservation easement amendment particularly involving a board director landowner, so 
land trusts must exercise care and have a knowledgeable attorney examine all applicable state 
laws relevant to the facts and circumstances of the amendment before them. 
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Land trusts must interpret state law in tandem with their internal conflict of interest policies. 
Often a board will draft a policy to apply more strictly than state law requires, including a more 
expansive definition of who is an interested party, following the example of Practice 4A of Land 
Trust Standards and Practices: 
 

Dealing with Conflicts of Interest. The land trust has a written conflict of interest policy 
to ensure that any conflicts of interest or the appearance thereof are avoided or 
appropriately managed through disclosure, recusal or other means. The conflict of 
interest policy applies to insiders (see definitions), including board and staff members, 
substantial contributors, parties related to the above, those who have an ability to 
influence decisions of the organization and those with access to information not available 
to the general public. Federal and state conflict disclosure laws are followed. 

 
Furthermore, the practice expressly requires compliance with the land trust’s conflict of interest 
policy when addressing amendment requests. Thus, in addition to the risk of private inurement, a 
land trust considering an amendment proposal by a land trust insider, such as a board member or 
major donor, must also ensure that it properly addresses any conflict of interest.  
 
Land trusts should consult with experienced legal counsel and other land trusts active in the 
states where they operate for guidance on these matters. For new easements, land trusts should 
negotiate with easement grantors for the desired level of amendment discretion and include an 
amendment provision in easement deeds expressly granting them such discretion, subject to 
federal and state law requirements, so there is no confusion or misunderstanding regarding the 
land trust’s ability to agree to amendments in the stated circumstances.  
 
Contract	Law	
Conservation easements are typically treated as involving elements of both real property interests 
and contracts. Land trust advisors will need to evaluate state law on real property and contracts 
in any modification consideration. Additionally, easements that are partially or completely 
funded by grants from private foundations or government agencies may also be subject to 
binding grant agreements (sometimes called project agreements) that may have implications for 
modifications of particular easements they funded. Land trusts will need excellent recordkeeping 
in order to ascertain if any third-party contracts affect easement modification decisions. 
Sometimes in a split easement, for example, under state law an amendment concluded with one 
of the landowners may need to be approved by the other landowner even though the amendment 
does not affect the second landowner’s land because the state law on contracts views the split 
easement land as a “common scheme” or shared contract.	

As with all the other areas of law discussed above, land trusts are prudent to have competent 
attorneys advise them on the applicability of all laws and regulations to the particular facts and 
circumstances under consideration. While an unhappy donor or grantor can certainly sue a land 
trust, the land trust can be prepared to meet such challenges and can understand in advance 
arguments that may not succeed in court but which may have an adverse effect in public. Having 
a media and community response plan for high risk amendments is a sound addition to sensible 
legal advice. Practical balanced measured risk assessment and appropriate action always helps.  
 
What’s	a	Land	Trust	to	Do?	
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Conservation experts differ as to what legal doctrines apply.29 Everyone can cite authority to 
support their arguments. For land trusts, it comes down to ensuring the integrity of land 
conservation and public confidence in land trusts with every proposed amendment. Therefore, 
land trusts should follow these practical and important steps when considering an amendment 
proposal: 

1. Determine if the amendment is low or high risk, and then seek third-party 
evaluation for high risk amendments 

2. Understand what can transform a low risk amendment into a high risk amendment 
3. Document all amendment processes and decisions fully  
4. Use the best judgment possible, even when it might take longer or cost more, to 

ensure that all critical stakeholders have been properly advised of a significant 
amendment in proportion to their interests, whether those interests are legal, 
financial or emotional.  

 
A land trust must also have a qualified attorney to check applicable state statutes and common 
law to know how a conservation easement is treated in its state and whether the land trust might 
need to seek the review of the state attorney general or approval of a court.  
 
 

  

For discussions of different approaches to interpreting and amending easements, see 
Rethinking the Perpetual Nature of Conservation Easements and Amending Perpetual 
Conservation Easements: A Case Study of the Myrtle Grove Controversy, both by Nancy A. 
McLaughlin; Conservation Easement Amendments: A View from the Field, by Andrew C. 
Dana; Amending Perpetual Conservation Easements: Confronting Dilemmas of Change, by 
Darby Bradley; Perpetuity is Forever, Almost Always, by Ann Taylor Schwing; and When 
Perpetual is Not Forever: The Challenge of Changing Conditions, Amendment, and 
Termination of Perpetual Conservation Easements and Understanding When Perpetual Is Not 
Forever: An Update to the Challenge of Changing Conditions, Amendment, and Termination 
of Perpetual Conservation Easements, and Response to Ann Taylor Schwing, both by Jessica 
Jay. All the articles are available at on the Alliance’s online learning center. See also 
Appendix D. 
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Chapter 3. The Amendment Principles: Theory 
into Practice 

Amendment	Principles	in	Detail	

 
What is a land trust to do when faced with a landowner who wants to amend an easement? First, 
a land trust should have a written policy that helps it comply with the law, addresses amendment 
proposals consistently over time and furthers the mission of the organization, while also 
signifying to landowners and the public that the organization is serious about honoring the 
permanence of protections afforded by their easements. At the core of a sound amendment policy 
are the seven Amendment Principles that, when applied to a proposed amendment, will help 
ensure the land trust’s decisions are sound and within the law. No amendment policy should be 
more permissive than the amendment principles allow, but some land trusts may choose to adopt 
more conservative amendment guidelines. A conservation easement amendment should meet all 
of the amendment principles – failing even a single one should be cause for rejecting the 
amendment.  
 
The amendment principles, taken as a whole, set a solid, bottom line for considering proposed 
amendments. They provide the foundation on which a land trust can methodically analyze a 
proposal and document how it made a decision. The Land Trust Accreditation Commission 
expressly includes the amendment principles as a Policy/Procedure Element in evaluating 
whether a land trust meets Indicator Practice 11I (see Accreditation Requirements Manual). In 
order to meet this requirement, land trusts should incorporate the amendment principles into their 
amendment policies. 

 

A conservation easement amendment should conform to all of the following amendment 
principles: 

 
1. Clearly serve the public interest and be consistent with the land trust's mission 
  
2. Comply with all applicable federal, state and local laws 
 
3. Not jeopardize the land trust's tax-exempt status or status as a charitable 
organization under federal or state law 
 
4. Not result in private inurement or confer impermissible private benefit 
 
5. Be consistent with the conservation purpose(s) and intent of the easement 
 
6. Be consistent with the documented intent of the grantor and any direct funding 
source 
 
7. Have a net beneficial or neutral effect on the relevant conservation values protected 
by the easement 
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Principle 1: The 
amendment clearly 
serves the public 
interest and is 
consistent with the land 
trust's mission.  

A land trust's mission, goals and underlying obligation to serve the 
public interest always steer amendment decisions. Many 
amendment proposals involve unanticipated circumstances that 
challenge an organization to consider its role in the community, its 
ethical and legal obligation to provide public benefit to its broad 
constituency, including its members and the community it serves, 
equity to all landowners and its obligation to uphold commitments 
made upon accepting gifts of money or interests in land.  

 
Reflecting on mission, goals and public interests to be served can 
help an organization suggest and negotiate creative solutions to 
controversial and complex amendment proposals and thereby 
achieve genuinely positive results. In other instances, a land trust's 
obligation to fulfill its mission and serve the public interest might 
cause it to deny a proposed amendment. For instance, in case 
study “Too Much Change,” a land trust facing a proposal to allow 
intensive agricultural practices on an existing dairy farm should 
consider the amendment's incompatibility with organizational and 
easement goals, which include supporting the state's agricultural 
economy, scenic beauty and cultural heritage through conservation 
of working farms. 
 

Principle 2: The 
amendment complies 
with all applicable 
federal, state and local 
laws.  

Principle 2 requires that amendments comply with federal, state 
and local law. Evaluating compliance requires careful analysis of 
all relevant laws discussed in chapter 2, all other laws that might 
apply, the specific conservation easement's terms, the 
organization's amendment policy, the substance of the proposed 
amendment and its foreseeable effects; whether the easement was 
the subject of a federal income tax deduction; whether it was the 
result of a regulatory process, subject to continuing regulatory 
oversight; whether it was purchased and any of the funding 
sources may have a legal or programmatic interest; and so on.  
 
The legal test also requires consideration of written 
representations made to the grantor or funding source that may be 
affected by the proposed amendment. State laws may limit the 
nature of amendments that can be made or impose additional 
requirements on the land trust that require assessment by qualified 
legal counsel.  
 

Principle 3: The 
amendment does not 
jeopardize the land 
trust's tax-exempt 
status or status as a 
charitable organization 

Principle 3 requires that the land trust preserve its tax-exempt, 
charitable status. At a minimum, the land trust must protect its 
continuing existence and ability to hold conservation easements. 
For example, agreeing to an egregious amendment could cause the 
IRS to terminate a land trust’s nonprofit status or to reject a future 
easement deduction because the land trust has not demonstrated its 
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under federal or state 
law. 

commitment to protect the conservation purposes of the donation 
as required by §170(h). 
  

Principle 4: The 
amendment does not 
result in private 
inurement or confer 
impermissible private 
benefit. 

Principle 4 prohibits an easement amendment from creating 
private inurement or impermissible private benefit. A land trust 
must observe this requirement to preserve its tax-exempt status.  
 
Does the proposed amendment involve a board member, staff or 
other insider to the organization? Private inurement is flatly 
prohibited by IRC §501(c)(3) and accompanying regulations.  
 
Does the proposed amendment involve potential private benefit to 
any private parties? Section 501(c)(3) also prohibits tax-exempt 
organizations from conveying impermissible private benefit.  
 
If the potential for private inurement or impermissible private 
benefit exists, the land trust must either deny the amendment or 
eliminate the potential financial gain. Potential financial gain to 
the easement landowner might be offset by adding new 
restrictions to the easement that enhance conservation values or 
reduce the value of the land or by placing additional land under 
easement (see case studies “Consolidation of Easements” and  
“Too Much Change”).  
 
Any negotiated solution should always result in clear protection of 
the public's interest in land conservation (see case studies 
“Amending to Resolve Violations,” “Change in Landowner’s 
Goals” and “Amending to Resolve a Violation: Sale of Separate 
Parcels”). The land trust should not accept an offered cash 
donation as a full offset to the potential financial gain.  
 

Principle 5: The 
amendment is 
consistent with the 
conservation purpose(s) 
and intent of the 
easement.  

Principle 5 requires that an amendment be consistent with the 
original conservation purposes of the easement. In determining 
consistency, land trusts must consider the general purposes of the 
easement as a whole, as well as the impacts an amendment may 
have on the specific resources and conservation values protected 
by the original easement. Well-drafted easement language may 
assist in determining whether such an amendment is acceptable. 
For an example of this type of analysis, see case study “Parcel A 
and B Tradeoffs” scenario __.  
 
Proposed amendments may result in minor shifting of relative 
priorities among specific conservation purposes and may be seen 
as causing negative impacts to some purposes, with positive 
impacts to others. For example, a proposal to allow a new 
agricultural management practice might, as a side effect, favor the 
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easement's agricultural purposes over its wildlife habitat 
protection purposes. Determining whether such a shift is 
acceptable is a matter of scope and scale, requiring careful 
analysis and best judgment on the part of the land trust, all 
evaluated in light of applicable law, the intent of the land trust, 
grantor or funder, the public's interest and the other amendment 
screening questions. For an illustration, see case study “Too Much 
Change.”  
 
How much change is too much? Wholesale changes to the 
purposes themselves, major changes to restrictions relating to one 
or more purposes, or complete removal of one or more purposes, 
would be inconsistent with the easement's conservation purposes 
in all but the most extraordinary case. Most easement practitioners 
consider removal or substantive alteration of a conservation 
purpose a high-risk area that falls outside the amendment 
principles and may require court or attorney general approval. 
 

Principle 6: The 
amendment is 
consistent with the 
documented intent of 
the grantor and any 
direct funding source.  

Land trusts undertake (whether ethically or legally) obligations to 
easement grantors and funders as part of the easement acquisition 
process. Additional obligations may arise from promises and 
representations made during negotiations of the transaction. If a 
grantor or funder specifies their intent to protect specific 
conservation values above others and receives written assurance 
that this intent will be honored, an amendment harming those 
values might be viewed as a betrayal. Whether that grantor or 
funder or their heirs could sue to enforce the stated intent would 
depend on multiple issues of federal and state law, but they could 
damage the land trust by generating unsympathetic news reports 
and sharing their story with prospective grantors and funders.  
 
Grantor and funder intent is best found in the text of the 
conservation easement itself and in any funding documentation. 
With a well-drafted easement, there is no need to look beyond the 
easement itself and the clear import of its words. At the time the 
easement is signed, the intent of all parties, including the land 
trust, should be expressed fully and clearly in the written 
easement.  
 
Ensuring that prospective grantors and funders are satisfied is 
critical to an ongoing conservation program. Land trusts should be 
cognizant of what they do and the decisions they make in all 
contexts, including amendment, in view of the public perception 
of their actions. Any doubt about intent and amendment might be 
addressed through meetings with prospective grantors and funders, 
writing explanatory newsletter articles or letters to neighbors of 
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easement land when the land trust approves or, even in some 
circumstances, denies amendment.  
 

Principle 7: The 
amendment has a net 
beneficial or neutral 
effect on the relevant 
conservation values 
protected by the 
easement. 

Principle 7 addresses actual on-the-ground resources protected by 
the conservation easement and recognizes some flexibility. This 
principle acknowledges that some conservation values of an 
easement property may evolve over time, including, for example, 
species composition, habitats, recognized best agricultural 
practices, impacts of climate change or other features or 
circumstances present when the easement was conveyed. The 
phrase relevant conservation values protected by the easement 
requires a land trust to use its best judgment in determining what 
conservation values are present and relevant when the land trust 
determines the potential effects of the amendment in light of the 
other principles. 
 
Principle 7 can involve weighing tradeoffs among numerous 
positive and negative impacts of the amendment on the 
conservation values of the easement land, then making a judgment 
about the amendment's overall impact on those values, the written 
intent and the public interests served by the easement. Suppose a 
landowner proposes an amendment that would allow a minor 
expansion of an existing building envelope on the easement 
property while also increasing restrictions on another part of the 
easement property to enhance protection of important wildlife 
habitat. The land trust may or may not conclude that the effect of 
the amendment would be beneficial or neutral overall with respect 
to all of the property's conservation values and the public interests 
served. Again, the decision is a matter of scope and scale, 
requiring careful analysis and best judgment within the constraints 
of applicable law and in conformity with the grantor's documented 
intent. See especially case studies “Change in Landowner’s 
Goals,” Amending to Resolve a Violation: Sale of Separate 
Parcels,” “Parcel A and Parcel B Tradeoffs” and Consolidation of 
Easements” for illustrations of Principle 7.  
 
If a less-than-neutral result is anticipated as to a conservation 
value protected by the easement, or may be perceived as such by 
third parties, the land trust must carefully consider the legal and 
public relations risks of amending. Some attorneys believe court 
approval is needed if a less-than-neutral result is anticipated, 
unless the easement contains an amendment provision that grants 
sufficient flexibility for the particular amendment. This area of 
law is unsettled. It is essential to consult experienced legal counsel 
on a case-by-case basis, conduct a thorough risk analysis and 
proceed carefully.  
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The more controversial or questionable the conservation results, 
the more detailed the analysis and documentation must be to 
justify an amendment decision. If the conservation results are 
unclear or more subtle, land trusts should call in outside 
advisors—wildlife habitat experts or natural resource consultants, 
for example—to help evaluate and document how the 
conservation values may be affected.  
 

Table 3-1: Amendment Principles  
 

Screening	Questions 
Although the amendment principles should be the starting point for evaluating a proposed 
amendment, land trusts should pose additional questions. These screening questions supplement 
the amendment principles and often will reveal the need for more information gathering or due 
diligence. 
 
1. Are there any 
conflicts of interest to 
be resolved? 

If board members, staff or other decision makers have actual or 
potential conflicts of interest with respect to a proposed 
amendment, these must be addressed, consistent with the land 
trust's written conflict of interest policy (see Land Trust Standards 
and Practices, Standard 4, Conflicts of Interest). Presence of 
conflicts of interest may indicate possible private inurement or 
heighten the need for consideration of public relations issues 
presented by the proposed amendment. 
 

2. Are there other 
parties that must or 
should be engaged in 
the process or that hold 
a legal interest in the 
easement?   

If the original easement was purchased, direct funding sources 
may have a legal or programmatic interest in the easement. Some 
public funding programs have rules that effectively prohibit 
amendments. The land trust may also consult with funding sources 
as a matter of courtesy and good public relations. Land trusts 
should evaluate whether they need to involve funding sources on a 
case-by-case basis.  
 
If the easement property is part of a larger easement property that 
was subdivided, owners of other parcels encumbered by the same 
easement may have legal standing to challenge an amendment. 
Even if their consent is not required and such landowners lack 
legal standing to sue, the land trust should evaluate what steps to 
take to avoid conflicts with any reasonable and long-standing 
expectations of those directly affected by the original easement. 
 
If the easement was donated and an income tax deduction taken, 
there may be tax implications for the taxpayer. The taxpayer and 
counsel must evaluate those implications if they are still within the 
statute of limitations for that particular federal tax deduction. The 
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IRS and the courts have not spoken on this point, and a 
landowner's tax concerns as to a deduction usually end when the 
statute of limitations runs to challenge the deduction. However, 
the IRS retains power to audit the land trust and sanction it if 
egregious charitable organization violations are proven. 
Addressing these fact-intensive questions may require legal 
counsel with significant tax expertise.  
 
In some states, review by or approval of a court, state agency, 
attorney general or other public official may be required. Even if 
not required, review or approval may be desirable for reassurance 
that the public interest is protected, especially where public funds 
may have been used to purchase the easement. 
 

3. Are there any 
stakeholders that it 
would be wise to 
engage?   

Some attorneys advise that the grantor of a conservation easement 
retains no legal interest in the easement after the property is 
conveyed to a new landowner. Other legal experts advise that 
easement grantors (and their heirs) do retain certain rights, 
particularly if the easement is considered a charitable trust. This is 
an unsettled area of law, and the answer is uncertain.  
 
Even if the land trust may not be legally obliged to consult with 
the original grantor on amendments, it may choose to do so for 
other reasons. A land trust may decide to consult with the grantor 
as a matter of courtesy and good public relations; a land trust 
should evaluate its strategy on a case-by-case basis. One angry 
grantor or funder who feels betrayed can generate damaging 
publicity that the land trust could have avoided by advising them 
early in the amendment process. 
 
Land trusts should also consider reaching out to other parties, such 
as direct financial supporters. Neighbors, community groups or 
others may also be interested in a proposed amendment. The land 
trust may consider if it makes sense to seek input from these third 
parties while evaluating organizational capacity, community 
expectations and general public perception of the transparency of 
its actions (see case studies “Amending to Resolve a Violation: 
Sale of Separate Parcels” and “Amending to Resolve a Violation: 
A Parking Lot Problem”). Nevertheless, land trusts are ultimately 
responsible for their amendment decisions and must, therefore, 
fulfill their fiduciary and other obligations, not the interests 
expressed by third parties.  
 

4. Are there any title 
issues to resolve?   

It is paramount for the land trust to run the title before getting too 
far along in the amendment process. Any mortgages (or other 
third-party interests, such as liens or leases) recorded before or 
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after the original easement was conveyed should be subordinated 
to the easement amendment by the mortgagee. Otherwise, a 
foreclosure might transfer the property under the terms of the 
original easement.  
 
Also, if the conservation easement allows transfers of title to 
portions of the property and these transfer rights have been 
exercised so that two or more people own the property subject to 
the easement at the time of the proposed amendment, the land 
trust should evaluate whether the proposed amendment should be 
approved by all owners of portions of the property to avoid 
conflicts with expectations of those directly affected by the 
original easement (see case study “Amending to Resolve 
Violations”). 
 

5. Will land trust 
members and the public 
understand the 
amendment or, at least, 
not find it 
objectionable? If not, 
what steps can be taken 
to improve public 
perception? Does the 
land trust understand 
the community 
ramifications of the 
amendment? 

What are the public relations risks of the proposed amendment? 
Will it have any adverse impact on public confidence in the land 
trust? Would it set a helpful or awkward precedent for the land 
trust when faced with future amendment requests? Could the 
amendment cause a reasonable person to be suspicious or 
skeptical about the land trust's commitment to uphold its 
easements?  
 
The amendment will be weighed in the court of public opinion, if 
not a court of law. Some amendments occur without neighbors 
noticing, and others may be immediately visible or known in the 
community. While public perception alone may not often be a 
basis for denial, a land trust may work with the landowner to 
ensure that any publicity of the amendment is balanced and fully 
explains the reasons for the amendment. (See examples in case 
studies “Amending to Resolve a Violation: A Parking Lot 
Problem,” “Parcel A and Parcel B Tradeoffs” and “Too Much 
Change.”) 
 

6. Is additional expert 
advice needed?   

In addition to experienced legal counsel, the land trust may need 
the services of professional appraisers, natural resource experts, 
fish and wildlife experts or other professional advisors. Having 
expert opinions is especially important when weighing complex 
tradeoffs and impacts on conservation values in a proposed 
amendment. (Case study “Consolidation of Easements,” illustrates 
this point.) 
 

7. How does the 
proposed amendment 
affect stewardship and 

Experienced land trusts advise that amendment proposals may 
provide opportunities to improve easement language, thereby 
alleviating potential monitoring and enforcement difficulties. 
Sometimes, improved easement administration is a major goal in 
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administration of the 
easement?   

amendment discussions. Improved easement administration and 
stewardship may also count as a plus in determining whether an 
amendment meets Principle 7 because better stewardship can 
better protect the conservation values of easement land (see case 
studies “Ambiguous Easement Terms,” “Excessive Stewardship 
Obligation,” and “Consolidation of Easements”). Conversely, if an 
amendment would increase the stewardship burden, the land trust 
should weigh this negative factor and perhaps mitigate this 
increased burden by requiring a financial contribution to the land 
trust's stewardship fund.  
 

8. Should the baseline 
documentation be 
updated, and who 
should pay the cost to 
do so? 

Early gathering of the information that will form the baseline data 
relating to amendments may assist the land trust in identifying and 
evaluating the amendment’s advantages and disadvantages. 
Efforts to evaluate the effect of the proposed amendment on the 
conservation values may be flawed without this information 
 
The land trust should update the baseline with a current conditions 
report at the time of any amendment that affects the land. 
Amendment to add an omitted exhibit or to correct an error 
usually will not require preparation of a current conditions report. 
 
The landowner should normally pay the cost to avoid private 
benefit, unless it was the land trust that sought the amendment or 
the land trust negotiated additional offsetting changes. 
 

9. Are there property 
tax concerns?   

The land trust may check, or advise the landowner to check, with 
the local taxing authority to ensure that the amendment will not 
disqualify the easement from any special taxation program, if such 
considerations are important to the landowner. 
 

10. Will a Form 8283 
need to be prepared? 
 

Some amendments, most obviously those that add acreage or 
impose new restrictions or extinguish existing reservations, may 
qualify for a tax deduction. Various land trusts handle the 
processing of Form 8283 differently, but amendments that may 
qualify for a deduction will require some additional attention to 
ensure that the land trust meets its obligations. 
 

11. What information 
needs to be gathered to 
prepare the Form 990? 

IRS Form 990 Schedule D requires disclosure of all amendments 
and terminations of any conservation easement.  

Table 3-2: Amendment Screening Questions 
 

The	Four	Corners	Issue 
The amendment principles, including Principles 5 and 7, do not directly address the question of 
how to weigh beneficial, neutral or harmful conservation results when a proposed amendment 
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affects land outside the original boundaries of the protected property. Suppose a landowner 
proposes an amendment to allow a new use on easement land and, as part of the proposal, offers 
to place additional land under easement. This is a classic "four corners” question. May the land 
trust consider the benefits of the additional land protection when assessing the potentially 
negative impacts of the proposed amendment on the conservation purposes of the original 
easement? Or must its deliberations be limited to the “four corners” of the original easement 
boundaries? 
 
Some land trusts may choose to limit amendment considerations to just within the geographic 
boundary of the original easement (“within the four corners"). Others may choose to look beyond 
the original boundary and consider conservation benefits of additional land to be conserved 
outside the original easement boundaries ("outside the four corners"). Few land trusts consider it 
appropriate to reduce restrictions on one parcel in exchange for adding restrictions on an entirely 
unrelated, non-adjacent parcel.  
 
To be clear, the amendment principles do allow land trusts to consider lands outside the original 
easement, if they choose, as they evaluate a proposed amendment and assess its effects on the 
ground. If a proposed amendment negatively affects a conservation value of the easement area 
but will protect new land with significant conservation values, under Principles 5 and 7, the land 
trust may weigh the positives arising from the new land to be conserved and its impact on the 
original easement land ("spillover benefits") as part of the overall analysis of conservation result 
for the proposed amendment. The key is that the net effect of the amendment on the conservation 
purposes of the original easement be either neutral or enhancing. Again, depending on scope and 
scale, this could be a high risk amendment, so land trusts must proceed cautiously. 
 
The Land Trust Accreditation Commission also allows for flexibility in addressing the four 
corners issue. The Requirements Manual devotes several paragraphs to the general issue of full 
or partial termination of easements, and it includes a set of standards for land trusts to meet if 
land is exchanged in and out of an easement through an amendment. Both accredited and non-
accredited land trusts are encouraged to consult these standards when considering such an 
easement amendment. 
 
No clear law exists yet on the four corners issues. Four corners amendments are highly 
dependent on the full facts and circumstances at hand. Three federal tax law cases addressed 
permitted alterations to the boundary or the land originally covered by a donated easement 
pursuant to §170(h)(2)(c) of the Code. 30 See Appendix C for more detail on this issue. Those 
three cases did not deal with the validity of any amendments, but rather with the separate and 
distinct question of whether a specific exchange provision in an easement (that allowed land to 
be swapped in and out of the easement) could disqualify the easement under §170(h). The Tax 
Court itself noted this distinction in Belk II, stating that “Belk I does not speak to the ability of 
parties to modify the real property subject to the conservation easement; it simply requires that 
there be a specific piece of real property subject to the use restriction granted in perpetuity.” 
Land trusts should treat any amendment that removes more land from the easement than a very 
minor boundary correction and clarification as high risk and subject it to a greater level of 
scrutiny.  
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The 2015 Follow-Up Report on Terminations and Amendments showed that land trusts do 
occasionally engage in amendments that exchange land in and out of the easement property. 
Some exchanges were initiated by the landowner and were usually a response to an action the 
landowner sought to take or had taken on the protected property. Others were the result of a third 
party’s actions, often but not always an abutting landowner. Sometimes these exchanges came 
about based on a boundary adjustment that had nothing to do with the conservation easement; 
other times they were a solution to an encroachment violation. Moreover, most of the 29 
exchanges documented in the report involved small areas of land removed from the original 
protected property layout. Of the 20 exchanges where acreage figures were available, 16 
involved removals of two acres or less. In fact, the median size of removed land was 0.6 acres. 
Meanwhile, of the 20 measured exchanges, 10 resulted in a net increase in protected land, while 
another 10 were equal exchanges. There was no reported exchange that led to a decrease in the 
size of the protected property. 
 

 
Ultimately, each land trust must develop its own policy on the four corners question considering, 
at a minimum, federal and state law, organizational mission, type of conservation easement 
involved and public perception. Ideally, the land trust’s position on this issue is spelled out in its 
amendment policy, so a land trust does not have to figure out where it stands in the heat of a 
difficult amendment request or when it is considering proposing an amendment to resolve an 
easement dispute or violation. For examples illustrating the four corners issues, see case studies  
“Amending to Resolve a Violation: Sale of Separate Parcels,” “Amending to Resolve a 
Violation: A Parking Lot Problem,” and “Consolidation of Easements.”   
 

Outside	the	Amendment	Principles	

There may be extraordinary circumstances in which land trusts consider potential amendments 
that may not comply with one or more of the amendment principles. For example: 
 

1. Threat of Condemnation. When part of an easement property is to be condemned 
by a public entity, the easement may be amended, or terminated in part or whole, in lieu 
of engaging in full condemnation proceedings, provided that the land trust determines 
that the exercise of eminent domain would be lawful, that the best interest of all parties 
would be better served by negotiating a settlement with the condemning authority and 
that the land trust receives reasonable compensation for lost conservation values and uses 
the funds in a manner consistent with the conservation purposes of the original easement. 
 

Spillover benefits 
Spillover benefits are the benefits enjoyed by a conservation property when neighboring 
property is also protected. Many conservation values of protected land – scenic values, 
wildlife habitat, agriculture, forestry, recreation and water quality protection, for example – 
can be enhanced when the land is part of a larger block of protected land. To illustrate, a 40-
acre parcel with breeding habitat for a rare bird may benefit when the abutting 40-acre parcel 
is protected as well, buffering the breeding habitat from encroachment. Spillover benefits, 
though difficult to quantify, can be a compelling reason to protect related parcels of land. 
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A comprehensive discussion of amendments that fail to comply with the Amendment 
Principles is beyond the scope of this publication. However, because land trusts deal with 
condemnation with some frequency, case study “Partial Condemnation for Storm Water 
Drainage Improvement,” provides a relatively non-controversial condemnation example 
to illustrate an amendment in lieu of condemnation. 

 
2. Substantial Alteration or Elimination of a Conservation Purpose. Unanticipated 
major change can create situations in which one purpose is no longer relevant or must be 
sacrificed to meet another significant conservation purpose. Eruption of Mt. St. Helens, 
indisputable death of the last passenger pigeon, a great earthquake and other major 
changes not contemplated by the easement may effectively defeat a conservation purpose. 
An amendment may be the best way to address the circumstances that then face the land 
trust. 
 
3. Deviations from Grantor Intent. Occasionally, land trusts have accepted 
conservation easements that include a provision at the request of the grantor that is later 
found to be harmful to the conservation purposes of the easement, contrary to public 
policy or impossible or impracticable to enforce. Typically, but not always, these 
problematic provisions are found in older easements, before land trusts learned through 
trial and error what sorts of restrictions work or do not work. Examples vary and are 
dependent on context, but might include specifications about interiors of structures and 
who may reside in them, prohibitions against mountain-biking, predatory animals (like 
cats and dogs), hunting or all-terrain vehicle use or any sort of public access altogether. If 
the original grantor is still the landowner and agrees to an amendment eliminating or 
altering these restrictions, then the question of intent is no longer relevant. But often the 
original grantor is no longer the landowner and has passed away or cannot be located. In 
these circumstances, Principle 6, pertaining to intent, should not be read as an absolute 
bar to such amendments. To be clear, intent is still an important factor that should be 
taken into account very seriously by a land trust. An amendment that is at odds with 
documented grantor intent may very well entail added risk, and approval by the state 
attorney general or a court might be one way to protect the land trust from some of the 
risk of disapproval by heirs or by government agencies. However, these considerations 
should not dictate that the land trust must veto a proposed amendment when it has 
significant conservation-based reasons for considering it. See case study “Excessive 
Stewardship Obligation,” for an example of an amendment that could be considered 
despite being contrary to the original grantor’s intent. Also, much of the tension can be 
eliminated by divining the reasons that drove the drafting and then reframe or rephrase 
the amendment to support the spirit of the intent while removing the unenforceable actual 
language. 

 
The three situations listed above often involve inconsistency with or harm to a purpose of the 
easement or result in net negative conservation change to the easement property. Thus, amending 
under any of these conditions is high-risk, both legally and in terms of public perception. Land 
trusts might consider seeking review by the state attorney general or, if warranted, approval by a 
court. Taking these steps will help ensure that the land trust achieves its overall public purposes 
while providing protection from criticism and from losing any challenges to the amendment.
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Chapter 4. Amendment Policies and Procedures and 
Alternatives to Amendments 

 

Amendment	Policies		
All land trusts that hold easements should have a written policy guiding amendment decisions, as 
noted in Practice 11I of Land Trust Standards and Practices. The amendment policy provides a 
land trust with a structure in which to consider a potential amendment, make a decision and then 
document the reasons for its decisions. A written amendment policy identifies standards for 
accepting or rejecting amendments.  
 
An amendment policy also helps the land trust comply with the law, address amendment 
proposals consistently over time and further the mission of the organization. It also informs 
landowners, grantors, organizational members, funders, supporters and the general public about 
the land trust's intent to uphold the permanence of the protections afforded by a conservation 
easement while still maintaining, appropriate flexibility to respond to unanticipated change in a 
principled fashion. An amendment policy demonstrates that the land trust is prepared to address 
changes in ways that respect the grantor's documented intent, the public interest, specific 
easement purposes and restrictions and are in full compliance with the law – and advance the 
land trust’s charitable mission. 
 
For additional background information and examples of amendment policies and procedures, see 
Appendix A, Land Trust Standards and Practices and the accompanying appendices and chapter 
2 of Managing Conservation Easements in Perpetuity. 
 

Contents	of	an	Amendment	Policy 

Amendment policies typically include: 
 Statement of the Land Trust's Philosophy on Amendments. An amendment policy should 

declare that easements are perpetual, consistent with applicable law. Any amendment 
should enhance an easement’s protections or at least be neutral with respect to impacts on 
protected conservation values and purposes. The statement should also express the land 
trust's mission and goals relating to amendments. 

 Amendment Principles. An amendment policy should include the standards or thresholds 
that a proposed amendment must meet in order to be acceptable. A land trust should 

The land trust recognizes that amendments are not routine, but can serve to strengthen an 
easement or improve its enforceability. The land trust has a written policy or procedure 
guiding amendment requests that: includes a prohibition against private inurement and 
impermissible private benefit; requires compliance with the land trust’s conflict of interest 
policy; requires compliance with any funding requirements; addresses the role of the board; 
and contains a requirement that all amendments result in either a positive or not less than 
neutral conservation outcome and are consistent with the organization’s mission. -- Land 
Trust Standards and Practices, Practice 11I (2004) 
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directly incorporate the amendment principles into its policy. No amendment policy 
should be more permissive than the amendment principles allow; however, some land 
trusts may choose to adopt more conservative amendment guidelines. It is also useful if 
the policy spells out the land trust’s general position on the four corners issue. 

 Additional Requirements. The policy should also include any additional requirements 
recognized by the land trust (and addressed by the screening questions), such as 
compliance with its conflict of interest policy, compliance with grantor and funder 
requirements and payment of the land trust's costs associated with the amendment.  

 Allowable Purposes of Amendments. Many amendment policies list circumstances under 
which an amendment proposal may be considered, such as to address mutual errors, add 
acreage, add restrictions, remove reserved rights or resolve a conservation easement 
violation. Others provide a more open-ended statement of the types of amendments that 
the land trust may allow.  

 Practical Details. The amendment policy usually explains how a landowner may make 
an amendment request (or the circumstances under which a land trust can initiate an 
amendment proposal), identifies supporting materials they must submit with the request 
and the required fees and indicates who will review the request, who will make the 
decision and how the decision will be communicated to the landowner. These points may 
be set out in the procedures. Additional practical details include when and how the land 
trust will supplement baseline documentation with a current conditions report, update the 
title search and title insurance policy and who will pay for it. 

 Procedures. As discussed below, sometimes the land trust’s evaluation procedures are 
included directly in the amendment policy and sometimes they are set forth in a separate 
document. At the very least, however, the policy should include what role the board and 
any committees play in the amendment process, as required by Practice 11I. 

 

Amendment	Procedures	 

Accompanying the policy should be procedures the land trust will use to evaluate all amendment 
proposals, ensuring that all key points are considered and that everyone is treated equitably. 
Written amendment procedures (as a separate document or part of the amendment policy), 
establish who is in charge of evaluating amendment requests and who is authorized to approve or 
deny requests. The overall policy guidelines are usually in a form that the land trust can share 
with owners of easement land, potential easement grantors, funders and the public. Some land 
trusts keep amendment procedures in a separate document intended to be used internally, 
although most land trusts will share these procedures on request. Either format is acceptable. 
 
Amendment procedures typically include a detailed explanation of how the land trust evaluates 
and implements a proposed amendment. Essentially, this document is the implementation piece, 
defining the roles of staff, committees, the board and legal counsel in reviewing the amendment 
proposal. 
 

Every land trust should have written amendment procedures that outline and explain the steps 
the organization follows, as applicable, in evaluating a proposed amendment. 
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Volunteer-led land trusts typically authorize a board committee to review requests in 
consultation with qualified legal counsel with the final decision made by the full board. Staffed 
organizations often have staff review requests and then work with a board committee and legal 
counsel to make a recommendation to the full board. Some of the largest, most experienced land 
trusts rely entirely on staff to evaluate requests with counsel and make a recommendation 
directly to the board. Depending on the nature of the proposed amendment and the easement, 
land trusts may need to hire outside consultants, such as natural resource experts, specialized 
conservation lawyers and appraisers, to conduct certain tasks. The boards of some larger staffed 
organizations authorize staff to complete amendments that meet defined criteria, such as those 
with little or no risk. In all cases, the land trust board is accountable for the final decision. 
 

Benefits	of	Written	Amendment	Procedures	

Established written procedures outline the steps in evaluating a proposed amendment, enabling a 
land trust to address all issues consistently. Because most land trusts encounter amendments 
infrequently, board or staff members may have to evaluate an amendment proposal with little or 
no prior amendment experience; written procedures help carry forward a land trust's institutional 
knowledge. Along with its conflict of interest policy, written amendment procedures also provide 
"backbone" to a land trust faced with an amendment proposal from an insider, close friend or 
supporter when the relationship might otherwise pressure the land trust toward approval of the 
amendment. Documenting the procedural steps and decisions also provides the land trust with a 
written record to demonstrate the reasoning behind its decision. A detailed written record may 
defuse claims from disgruntled landowners that they were not afforded "due process" or fair 
treatment or that the land trust's amendment decisions were arbitrary. A detailed written record 
may also enable a land trust to respond to criticism and challenges by federal and state 
authorities and other third parties. At the same time, avoid extraneous detail in the written record 
because it can obscure the decision. Document the reasons for omitting any detailed procedures. 
 
Examples of written amendment procedures appear in Appendix A. Other examples can be found 
on the Land Trust Alliance online learning center.  
 

Implementing	an	Amendment	Policy	and	Procedure	
How does a land trust implement its amendment policy and procedures when evaluating an 
amendment proposal? While certain key steps are common, much variation exists in the details 
and order of the steps. The particulars of the amendment review process depend on the staffing 
level, board governance style and individual organizational experience with amendments. The 
details are influenced by the legal context, as well. No universal amendment procedure fits every 
organization; each land trust must tailor its own amendment review process to its particular 
organizational requirements.  
 
The following annotated outline sets out a general process for amending conservation easements, 
including the basic steps and key questions that a land trust should use in evaluating amendment 
proposals and completing amendments. This process can be used as a starting point to develop 
formal written amendment procedures.  
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Even with solid procedures in place, the process does not usually unfold as linearly as presented 
here. The process outlined below covers typical easement amendment scenarios and offers a 
basic structure for written amendment procedures. But it is impossible to prepare a step-by-step 
procedure that covers all the variations that land trusts may eventually encounter. Ultimately, 
land trusts must rely not only on their amendment procedures, but also on their careful analysis, 
experience and legal advice to ensure the best process for making amendment decisions. 

 
1. Informal Discussion and Negotiation. Usually, there's a soft start to an amendment 

proposal. A landowner may call to discuss the desired change informally or the 
inquiry may come during annual monitoring or a land trust event. This early 
conversation can help the organization understand what easement modifications may 
be requested. It can also help the landowner understand what types of amendments 
would be unacceptable to the land trust. In some cases, techniques other than 
amendment may better address the issue, such as an interpretation or approval, and 
amendment can be avoided. 

 
2. The Initial Proposal. Often the landowner initiates an amendment proposal, but a land 

trust may also do so. Some land trusts are proactively amending their older easements, 
with landowner cooperation, to revise archaic language. In such circumstances, the 
procedural details will vary because the land trust is seeking the landowner’s approval. 
Further a land trust also might propose an amendment as a solution to resolve a 
conservation easement violation. See case studies “Ambiguous Easement Terms,” 
“Change in Landowner's Goals,” “Amending to Resolve a Violation: Sale of Separate 
Parcels,” and “Amending to Resolve Violations.” Regardless of who initiates the 
proposed amendment, the land trust should uphold all tenets of its amendment policy. 

 
3. Sharing the Amendment Policy. Soon after determining that an amendment might be 

appropriate, the land trust should provide its amendment policy to the landowner. The 
policy details the criteria the land trust uses to evaluate amendment proposals and 
creates a businesslike tone for the interactions. The land trust can explain the practical 
details in the policy and procedures, including what should be submitted (for 
example, a written statement describing the proposed change and the reasons for it, 
maps and other documentation needed), how costs are handled (most land trusts 
require the landowner to pay all of the land trust's costs, some with up-front deposits) 
and the land trust's process and anticipated timeline. 

 
4. Landowner's Legal Counsel. Early in the process, the land trust should advise the 

landowner, in writing, to obtain their own legal counsel. 
 

5. Written Proposal. Assuming that the parties have decided to proceed and have not 
identified a satisfactory alternative to an amendment, the landowner (or land trust) 
should submit the amendment proposal in writing. 

 
6. Site Visit. The land trust usually visits the site, except in the simplest cases with no 

significant change to the easement or in cases in which a reserved right is 
extinguished. The site visit allows the land trust to identify the amendment's potential 
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effects on the easement’s conservation values, purposes and restrictions. Photos taken 
during the site visit can document the pre-amendment condition of the land, 
supplementing baseline and monitoring photos that may not be fully up to date or 
may not focus on the specific part of the easement in question.  

 
7. Obtain a Title Report. Run the title before getting too far along in the process. The 

land trust will need to know if there are other interest holders, mortgages or liens on 
the property that went into effect subsequent to the easement. These may need to be 
addressed or subordinated to validate the amendment or to prevent a possible 
foreclosure from transferring the property under the terms of the original easement. 
Contact the title insurer to ask about procedures and costs to update the title insurance 
policy. 

 
8. Land Trust’s Legal Counsel. Many land trusts seek legal counsel early in the 

amendment process; others may use experienced staff or a staff attorney for the initial 
evaluation and then involve legal counsel later in amendment negotiations. Involving 
experienced legal counsel early in the process may result in more streamlined 
solutions and may assist in conversations with landowners. There is no one correct 
approach, but land trusts should involve legal counsel in every amendment to 
evaluate the legal risks and draft or review the final document.   

 
9. Application of the Amendment Principles and Screening Questions. From the first 

conversation with a landowner about a proposed amendment, the land trust should 
have the amendment principles and the screening questions in mind. At some point, 
once the land trust obtains sufficient facts and details about the proposed amendment, 
it is useful for the land trust staff or other initial decision makers to carefully evaluate 
the proposal using these two rubrics. Many organizations use a standard form that 
evaluates the amendment proposal on the basis of how it meets the amendment 
principles and the screening questions. See Appendix A for a handy checklist for 
reviewing an amendment proposal. 

 
10. Negotiation as Needed. Amendments often involve back-and-forth negotiation to 

address issues that the land trust identifies based on the amendment principles or the 
screening questions. The land trust may suggest additional restrictions to offset 
potential financial gain or to compensate for negative impacts on the conservation 
values. The land trust may negotiate for a less extensive amendment than initially 
proposed. The land trust may also request an overall easement upgrade to current, 
standard easement language to improve easement stewardship and enforceability. 
Many iterations may appear before the land trust is satisfied the amendment meets all 
the amendment principles and screening questions and the landowner and land trust 
agree that the amendment is acceptable. In many instances, the negotiations reach an 
impasse (or an alternative solution emerges), the process is cut short and the 
following steps are no longer applicable. 
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11. Recommendation and Vote. The staff or committee that reviewed the amendment 

proposal generally makes a recommendation to the board for a full board vote. Some 
larger land trusts authorize staff to complete routine amendments under certain 

Seeking Attorney General Review or Court Approval 
The Nature Conservancy's (TNC) amendment policy (see Appendix A) requires an internal 
examination as to whether consultation with the state attorney general or court approval is 
required, as follows: 
 

State Approval. The assigned Conservancy attorney will determine whether the 
relevant state authority that provides oversight of Conservation Interests or charitable 
organizations has an interest in the proposed amendment. If the state authority does 
express an interest, then the approval or acquiescence of the state authority must be 
obtained.  

 
Judicial Approval. If the proposed amendment would result in an extinguishment or 
termination of the Conservation Interest in whole or in part, then the assigned 
Conservancy attorney shall determine whether the Conservancy has a legal obligation 
to obtain a judicial order approving the proposed amendment. If such a legal 
obligation exists, the Conservancy shall obtain a judicial order before amending the 
Conservation Interest.  
 

Given the uncertainties in the law and the fact that TNC operates in all 50 states, this 
approach helps avoid future challenges to an amendment by the state.  
 
With few exceptions, however, submissions of proposed conservation easement amendments 
to the attorneys general or the courts in most states have been relatively few and infrequent. 
When such a request is submitted, it may be sufficiently outside the normal work load of the 
attorney general staff that a timely (or any) response may not be possible. Depending on the 
state and the circumstances, consultation with the attorney general or other elected officials 
may politicize conservation easement amendment decisions in ways neither the land trust nor 
the landowner deem desirable. Similarly, court dockets can be long, and seeking review by 
the court with jurisdiction can result in delay and significant expense, given that a court may 
prioritize its other responsibilities above approving an easement amendment.   
 
Land trusts should anticipate these delays and plan accordingly. In some cases, the attorney 
general has worked or may work with the land trust community to develop guidance on which 
types of amendments it wants to review and which it does not. Further, this consultation may 
help develop protocols for communication with the attorney general so that questions about 
amendments can be more easily categorized and evaluated.  
 
Some attorney general offices are willing and able to address amendment proposals promptly, 
sometimes with email requests and responses. Even when that is not possible, attorney general 
approval reduces the likelihood of a successful challenge by a government body or a member 
of the public, provided that all relevant documents were provided and that the amendment was 
fully and accurately stated.  
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conditions without a full board vote, if doing so is consistent with a well-defined 
organizational policy and delegation criteria. No matter who makes the actual 
decision, the full board is always accountable for all easement amendment decisions.  

 
12. Notification of the Landowner. Whether the land trust approves or denies an 

amendment proposal, it must thoroughly document the specific reasons for its action, 
couched in the context of the easement amendment review criteria set forth in the 
land trust's amendment policies and procedures. The land trust must then clearly 
communicate to the landowner, in writing, the basis of its decision. Landowners need 
to know that the land trust's decision is based on applicable laws and its amendment 
policy and that the policy is applied fairly to all proposed amendments.  

 
13. Baseline Documentation. An amendment that changes reserved rights or any other 

easement terms may potentially affect the information documented in the original 
easement baseline. If so, baseline documentation should be updated with a current 
conditions report to reflect the condition of the property at the time of the 
amendment. For example, if an amendment increases restrictions along a riparian 
corridor to prevent disturbance to vegetation, the land trust should document the 
condition of the corridor at the time of the amendment. An amendment that protects a 
new suite of conservation values should also trigger a current conditions report or 
supplement to the baseline documentation. Any added land needs baseline 
documentation, as well. The owner should sign any current conditions or baseline 
supplement in the same manner as the original baseline. 

 
14. Legal Review and Amendment Drafting. Usually the land trust prepares the 

amendment document. Much of the drafting is likely to be completed earlier in the 
process, but an attorney should prepare or review the formal amendment document. 
As with all real estate conveyances, professional legal review of the final amendment 
is needed, but legal review and participation in amendment decisions is also critical 
throughout the amendment process.  

 
15. Attorney General, IRS or Court Review, if Necessary or Appropriate. In a few states, 

the land trust is required by the conservation easement enabling statute or other 
applicable law or administrative guidelines to seek review by an independent 
government body prior to executing the amendment. Generally, as stated in detail in 
the foregoing, the high risk end of the spectrum entails more potential benefit from 
external review. The decision in each of these circumstances is dependent upon the 
specific facts of the situation and must be made in the context of applicable federal 
and state law. See screening question 2. 

 
16. Signature and Recording. The landowner and land trust (and any other parties with 

legal interests in the easement or the land) sign the amendment document and record 
it in the appropriate public land records after updating the final title examination and 
any other necessary steps are completed.  
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17. Form 8283. If the amendment qualifies for a tax deduction, the land trust should 
request a copy of the appraisal and complete Form 8283 following normal land trust 
procedures. 

 
18. Form 990. The land trust should make a note to include the amendment in its next 

Form 990 Schedule D to comply with federal requirements for §501(c)(3) nonprofits.  
 

19. Notification of Outside Parties. Notifying public entities or other parties about the 
completion of an amendment is at the discretion of the land trust. Some organizations 
routinely notify the municipality, county or other local government. Others believe 
that there is no reason to notify any outside parties and that there may be 
disadvantages to calling unnecessary attention to an easement amendment. IRS Form 
990 effectively provides public notice of amendments. 

 

Alternatives	to	Amendments	
A formal amendment is not the only way to address a landowner request or to solve an easement 
stewardship issue. Sometimes, a landowner request isn’t really for an amendment at all but for a 
specific interpretation of the easement language. Land trusts may use alternative approaches to 
address minor issues that do not negatively impact the purposes or conservation values of the 
easement, do not involve impermissible private benefit nor private inurement and otherwise 
comply with the law. For problems or uses that are likely to be temporary, these less permanent 
approaches can be more appropriate than amending the easement. As with amendments, it is 
important for land trusts to evaluate the options, risks and benefits of these approaches with 
experienced legal counsel, follow the amendment principles with the screening questions and 
understand the long-term effect on equitable treatment of other landowners in similar situations. 
For an example in which these alternatives could be considered, see case study “Temporary Non-
Conforming Use.” 
 
Discretionary Approval. Some easements contain a discretionary approval provision that allows 
the land trust to approve, under certain conditions, activities that are otherwise restricted or not 
specifically addressed by the easement. The benefits of this type of provision allow the land trust 
to address unanticipated change and minor, short-term problems or questions without using an 
amendment. Having the discretionary approval provision in the easement itself evidences that the 
grantor and land trust agreed that the use of discretionary approval was acceptable when entering 
into the easement and, for donated easements, that the flexibility was considered in the appraisal. 
Some land trusts use a license to permit the specific activity and define limits. See a sample 
discretionary approval letter in Appendix A. The best forms of discretionary approval are limited 
as to who, what, where, when and how approval is granted. Broad discretionary approval is 
dangerous because it lacks these limits and may permit too many to do too much for too long. 
The IRS may deem broad discretionary approval as a violation of the perpetuity requirement. 
Land trusts that grant broad discretionary approval must be wary of conferring impermissible 
private benefit or private inurement. 
 
Interpretation Letter. A land trust may write an interpretation letter in response to a landowner’s 
question about whether particular uses or activities are allowed on an easement. For example, 
suppose a farmer wants to know whether giving hayrides for a fee is allowed as an agricultural 
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use on easement land, as the easement terms do not specifically address this use. Rather than 
permanently amend the easement to allow (or forbid) the hayride right for all future owners, the 
land trust could address the specific question in a letter, perhaps setting limits on when, by 
whom, where, what and how long the use is allowed. Interpretation letters may be used when the 
easement is silent or when it is ambiguous on the specific point. 
 
Discretionary Waiver. A land trust may choose not to enforce a technical violation of an 
easement, and issue a discretionary waiver to the landowner. For example, upon finding a rustic 
tree house built on easement land where the easement prohibits all structures, a land trust might 
allow the tree house to stay and simply advise the landowner, in writing, not to expand that use 
and remove the structure upon a certain date. This approach may be used to address minor, 
technical, relatively short-term violations of an easement that do not impair the property's 
conservation values. A broad waiver carries the same risks as a broad discretionary approval. 
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Chapter 5. Amendment Provisions, Easement 
Drafting and Amendment Drafting Format 

Easement	Amendment	Provisions 
An amendment provision is a clause in the conservation easement that declares what powers the 
land trust has to modify the terms of the easement and what restrictions or requirements apply. 
As noted in the Conservation Easement Handbook, “[m]any easement drafters … consider it 
prudent to set the rules governing amendments, both to provide the power to amend and to 
impose appropriate limitations on that power to prevent abuses.”31 An easement that lacks an 
amendment provision might still be amended under a state’s common law of real property or 
contracts, so it is important to understand the applicable state law.  
 
Land trusts should include an amendment provision in conservation easements to allow 
amendments that are consistent with the overall purposes of the easement, subject to the 
requirements of applicable laws. Doing so clarifies up front to all parties that there are 
circumstances under which the conservation easement may be amended. The grantor of an 
easement with such a provision cannot easily contend that no amendment is permitted or that the 
land trust concealed the possibility of an amendment. (See Appendix A for sample amendment 
provisions.) 
 
If a conservation easement is treated as a charitable trust, the amendment provision grants the 
land trust defined powers to modify the easement by agreement with the landowner, which the 
land trust might otherwise lack without court approval. Because the various states’ laws are 
uncertain today and may change tomorrow -- even on points that appear certain -- including an 
amendment provision is essential. 
 
A typical amendment provision that places clear limits on amendments should not be confused 
with other provisions that serve as a de facto pre-approval of specific kinds of amendments, such 
as substitution or swap provisions that cause a conservation easement to fail under §170(h). Land 
trusts (and landowners who are interested in charitable deductions) should be wary of any non-
traditional amendment provision that prefigures approval of a specific kind of amendment, 
especially one that involves removal of any land from the easement property. Additionally, as 
seen in the trio of tax court cases, the courts disapprove of any degree of grantor control of the 
approval or direction of any amendment. Land trust sole discretion may cause less consternation. 
 

 

It is worth noting that starting in 2015, some IRS personnel have suggested that the mere 
existence of an amendment provision in a conservation easement could disqualify that 
easement from deductibility under §170(h) as a violation of the perpetuity requirement. The 
Alliance sees this pronouncement as an IRS trial tactic, not law and has requested that the IRS 
clarify and retreat from this position. In this same vein, the Alliance recommends that land 
trusts hold steady in their established practices and continue to include well-drafted 
amendment provisions in their conservation easements. As of this writing, the Alliance is 
considering legislation to clarify that certain amendments be permitted. 
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Careful	Easement	Planning	and	Drafting  
Many amendments can be avoided by careful planning and drafting of easements. Easement 
drafters can foresee at least some future events and address them in the original easement so that 
amendment is not required later. Sometimes, excluding certain acreage from the easement can 
avoid potential amendments; the land can be added later once the uncertainties have resolved 
themselves.  
 
In particular, drafters should take care to ensure the land trust can monitor and enforce every 
easement restriction, and all restrictions are in direct support of the stated conservation purposes 
of the easement. Restrictions that are difficult to monitor are especially likely to be the subject of 
amendment proposals. One example is an all-terrain vehicle (ATV) prohibition:  evidence of 
ATV use does not necessarily indicate the identity of the user; ATV use may or may not affect 
the conservation values of the property; and enforcement may be difficult without a constant 
presence on the easement property. The land trust may seek to enforce the prohibition by 
requiring the landowner to enforce laws against trespassing, but that option may be difficult 
under some states' laws and may generate a backlash of public opinion if the landowner is 
elderly, use of ATVs is widely accepted or there are other considerations tending to justify ATV 
use. Prohibitions on hunting are another example; finding shell casings may establish that 
someone was shooting, but more is needed to prove hunting and to identify the hunter. Similarly, 
prohibitions on pesticide use and requirements for organic farming are difficult to monitor 
without sophisticated and expensive scientific testing. If the land trust agrees to include such 
restrictions, the cost of testing should be built into the stewardship endowment for the easement 
at the time of its creation, and the easement should be drafted to adopt the standards of a 
recognized organic farming organization or other neutral source with expertise so that changes in 
testing protocols and the like will not require amendment. Moreover, if it is not readily possible 
to monitor the restricted activity, it may also be difficult to evaluate the effect of a proposed 
amendment to the restriction. 
 
One drafting issue arises frequently relates to the permanence of easement restrictions and the 
changeability of local zoning restrictions. The easement may lock then-current zoning into place 
in the restrictions or may allow certain restrictions to vary over time as local zoning changes 
occur. This choice needs to be made consciously and carefully. In the former, the landowner is 
bound by zoning requirements locked in the easement or by later zoning, whichever is more 
restrictive, because the easement cannot free the landowner from compliance with law. In the 
latter, the easement restrictions on the selected points mirror the zoning and may be more or less 
restrictive in future years. Neither option is inherently better in the abstract, but lack of clarity is 
uniformly bad. 
 
Imagine this scenario: a conservation easement excludes some acreage on which the landowner 
intends to subdivide and sell a cluster of several residential lots. When the land trust and the 
landowner negotiate the conservation easement, the land trust assumes its interests are best 
served by encouraging the landowner to minimize the excluded acreage, in order to maximize 
the area protected by the conservation easement. Zoning regulations at the time the conservation 
easement is executed allow the landowner to meet her objectives for the number of residential 
lots she can sell. The zoning authority then subsequently increases minimum lot size 
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requirements, before the landowner subdivides and sells the lots. If the zoning authority refuses 
to grant the landowner a variance on minimum lot size, she cannot sell her planned number of 
lots, which means significantly less revenue than she had planned. She would likely request a 
conservation easement amendment increasing the size of the excluded area. Such an amendment 
would be difficult for the land trust to approve because it would entail removing acreage from 
the easement. The land trust can mitigate the risk of this scenario somewhat when drafting the 
conservation easement by anticipating that minimum lot size requirements might increase in the 
future and allowing a larger excluded area that could meet such requirements. Alternatively, the 
conservation easement could explicitly state that any change in zoning requirements are at the 
grantor’s risk and that no modification will be made to increase the land area in future. 
 
The broader lesson is to identify probable future changes that are likely to affect the easement 
land—physical changes, such as shifting river courses, as well as changes in land use and other 
requirements—and draft the easement proactively. 
 

Amendment	Drafting	Format 
Easement amendments have several acceptable formats. The format of an amendment will vary 
based on state laws on transfer of property interests and recordation of documents, as well as 
various other considerations, such as the desirability of upgrading the easement language to the 
land trust's newer model easement and the benefit of including recitals establishing satisfaction 
of perpetuity and other requirements. 
 
In general, for simple amendments that affect just one or two clauses of an easement, the 
amendment document may simply restate just those paragraphs. Adding acreage to an easement 
may be handled using this short format as well, if state conveyancing requirements are satisfied.  
 
For more complex amendments that affect many parts of the easement document, usually the 
entire easement is restated and ratified in its amended form. This kind of format is usually titled a 
Restated Easement or an Amended and Restated Easement, and it completely supersedes and 
replaces the original easement document. 
 
Some legal experts recommend always restating the entire document, with an express ratification 
of terms that have not been changed by the amendment, even for simple amendments, to reaffirm 
for the public record the land trust’s and the landowner’s commitment to the specific and general 
conservation purposes served by the easement. Such a practice also makes it easy for future 
landowners and easement monitors to have the complete easement at hand, without one or more 
separate amendment documents that modify the original easement. If a deduction is to be taken 
based on the amendment, the requirements of IRC §170(h) are most clearly met by restating the 
easement in a single document with additional recitals to establish the conservation values 
furthered by the amendment. 
 
If the easement is not completely restated, the amendment must be drafted to ensure that no one 
can argue that it entirely supersedes the original easement. The title of the document must clearly 
identify it to ensure that it is not lost or misunderstood in later title searches. The key is to avoid 
inadvertently reducing or losing restrictions or other provisions in the rewrite or making new 
additional errors. 
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The document should make clear how the amendment serves the public interest. Many attorneys 
recommend that the amendment include recitals at the beginning of the document to explain the 
easement holder’s reasoning and any facts or events that support the amendment. Such 
transparency in any conservation easement amendment is critical, and if the amendment is 
challenged in the future, these recitals may help the easement holder defend its decision. As a 
general rule, judges give weight to recitals as the statement of the genesis of the document, its 
rationale and factual history and the common thinking of the parties before any dispute arose. 
 
Modifications that merely correct mutual mistakes in the original easement can be recorded as 
corrective deeds or corrective conservation easements rather than amendments. These are 
corrections of minor errors and oversights mutually acknowledged by the grantor and easement 
holder. Common examples include correction of scrivener's errors, correction of erroneously 
stated acreage or parcel descriptions and the addition of missing pages or information intended 
by all to be in the original agreement. All corrections should be consistent with the amendment 
principles32 and the land trust's amendment policy and procedures. An advantage to using the 
term corrective deed or corrective conservation easement, as opposed to amendment, is the title 
– it acknowledges a correction of an error, rather than a substantive change in the easement's 
provisions or intentions of the original parties to the easement. However, for the purposes of IRS 
Form 990 Schedule D, land trusts must report corrective deeds as amendments. 
 
Corrective deeds are likely to present problems only if there has been reliance on the existing 
easement deed. For example, if an appraiser relied on the original easement deed to arrive at an 
easement value for tax deduction purposes that is inconsistent with the size and value under the 
corrected deed, then the appraisal must be corrected and amended tax returns filed. Landowners 
should consult with their own tax counsel. 
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Chapter 6. Placement of an Amendment along the 
Risk Spectrums 
In practice, amendment proposals are as varied as the lands and resources that are protected by 
conservation easements. Consequently, the process for evaluating these proposals also varies 
greatly, depending in part on how complex or controversial the proposed amendment may be.  
 
At the simplest end of the spectrum, a land trust might determine that a proposed amendment fits 
well with organizational mission, will have no negative impact on conservation values or 
easement purposes, is legally permissible and has no potential for conveying impermissible 
private benefit or inurement. Low-risk amendments include the simplest, non-controversial 
amendments that a land trust may complete with a relatively simple internal process, 
documentation and recording. 
 
If the proposed amendment is more uncertain in terms of legal permissibility or public 
perception, or if it involves difficult financial evaluation or positive and negative effects on 
conservation values, the land trust will need to consider more factors and document the reasons 
behind its decision thoroughly. The middle of the spectrum includes amendments whose 
complexity may require the land trust to seek advice from external parties, such as appraisers, 
natural resource specialists or other expert. This middle range also includes more complex 
amendments about which the land trust might also seek comment from public entities, neighbors 
or other stakeholders to make its decision.  
 
In the most complex cases, where there may be damage to the easement purposes or net negative 
effects to conservation values, the land trust could consider voluntarily seeking approval from an 
independent government body. In some cases, it may legally be required to do so.  
 
Various low to moderately high risk amendments are illustrated in the case studies that follow, as 
well as one relatively simple amendment in lieu of condemnation example. High-risk 
amendments that may involve the required oversight or approval of government entities are 
largely beyond the scope of this report because their complexity and factual detail prevent 
meaningful presentation or because they fall outside the amendment principles. 
 
The following chart reflects the spectrum of low to highest risk for each of a number of decision 
points relating to the amendment of a conservation easement. An amendment that falls on the 
low-risk side for every point is likely to be appropriate in most states and circumstances. As 
amendments increase in complexity, the land trust should take increasing care to evaluate the 
issues thoroughly, to involve appraisers, other experts and neutral advisors and to consider 
alternatives or deny the amendment. The points are not of equal value; the risk may be loss of 
nonprofit status in one instance, while the risk for another may be adverse publicity. Some risks 
can be mitigated or avoided by a land trust that is aware the risk exists, while other risks are 
unavoidable consequences of the transaction. Moreover, land trusts should not simply add up the 
points to reach a decision because not every risk is equal; for example, impermissible private 
benefit or private inurement will trump a low-risk finding on all other points absent altering the 
transaction to eliminate the private benefit or private inurement. 



AMENDING CONSERVATION EASEMENTS, 2nd ED. DRAFT 
Copyright 2016 Land Trust Alliance. All Rights Reserved. 
 

44 
 

 
 



AMENDING CONSERVATION EASEMENTS, 2nd ED. DRAFT 
Copyright 2016 Land Trust Alliance. All Rights Reserved. 
 

45 
 

LEGAL RISK SPECTRUM 
 

 Low Risk  More Risk  Highest Risk 
IRC/Reg Concerns: 

Impact on 
Conservation 

Purposes 

Amendment does not affect 
conservation purposes 
protected in perpetuity or 
affects in positive ways only 

Amendment 
has a neutral 
effect on 
conservation 
purposes of 
the 
easement 
land 

Amendment affects 
conservation purposes 
protected in perpetuity both 
positively and negatively, but 
is net neutral 

Amendment might harm 
conservation purposes 
protected in perpetuity 
(might not be net 
neutral) 

Amendment 
definitely harms or 
negates conservation 
purposes protected in 
perpetuity 

IRC/Reg Concerns: 
Impact on Other 

Conservation Values 

Amendment has a 
beneficial effect on 
conservation values 
of the easement land 

Amendment has a neutral 
effect on conservation 
values of the easement 
land 

Amendment has a net 
neutral effect on 
conservation values 
of the easement land 

Amendment might 
harm conservation 
values protected in 
perpetuity (might not be 
net neutral)

Amendment has a 
negative effect on 
conservation values 
of the easement land 

IRC/Reg Concerns: 
Impact on Easement 

Restrictions 

Amendment does not 
alter or delete any 
original restrictions in 
the easement 

Amendment alters 
restrictions but only to 
expand or enhance them 

Amendment alters 
restrictions, but with 
net neutral effect 

Amendment alters 
restrictions and might 
not have net neutral 
effect

Amendment removes 
or weakens 
restrictions in the 
original easement 

IRC/Reg Concerns: 
Extent of Language 

Change 

Amendment corrects a 
scrivener's or other 
technical non-
substantive error 

Amendment makes de 
minimis (nominal) 
changes or clarifications 

Amendment makes 
minor changes 

Amendment changes 
might be more than 
minor, but less than 
fundamental significant 
changes 

Amendment alters 
basic provisions, 
values and restrictions 

Private Inurement No land trust insider 
is involved  

Land trust insider is involved 
but receives no benefit  

Amendment 
might benefit 
land trust 
insider 
nominally or 
incidentally, 
or it is not 
clear if the 
person is an 
insider 

Amendment might benefit 
land trust insider 
modestly/remotely, or the 
person might be perceived as 
an insider even if the person is 
not 

Amendment clearly 
benefits land trust 
insider 

Impermissible 
Private Benefit 

No financial 
benefit at all to 
any private party 

Incidental private benefit to 
unrelated parties33  

No net financial 
benefit to any private 
party; any benefit is 
offset by detriment 

Possible financial 
benefit to a private party 
without offset 

Clear financial benefit 
to a private party 
without offset 
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Appraisal Full independent 
appraisal shows lack 
of private inurement 
or impermissible 
private benefit 

Appraisal to confirm 
lack of private benefit or 
private inurement is 
clearly unnecessary 

No consideration of 
appraisal to assess 
possible benefit to 
private party or 
insider 

No appraisal, 
despite possible 
benefit to private 
party or insider 

No appraisal, despite clear 
benefit to a private party or 
insider; OR amendment 
proceeds, although 
appraisal reveals private 
inurement or impermissible 
private benefit 

State Nonprofit Law 
Requirements 

Amendment furthers or 
is consistent with land 
trust's mission 

Amendment is neutral Amendment is not 
inconsistent with land 
trust's mission 

Difficult to see how 
amendment furthers land 
trust’s mission

Amendment is contrary 
to land trust's mission 

State Easement 
Enabling Laws 

State law permits 
easement amendment 

State law is neutral State law is silent but 
not inconsistent 

State law is uncertain State law forbids this 
type of amendment  

State Charitable 
Trust Requirements 

Easement is not a 
charitable trust 

Easement is or might be 
a charitable trust; 
requirements are 
satisfied 

Easement is or might be 
a charitable trust; 
requirements are 
substantially satisfied

Easement might be a 
charitable trust; 
requirements are not 
satisfied 

Easement is a 
charitable trust; 
requirements are not 
satisfied 

Compliance with 
Other State Donor 
Protection Laws 

Amendment is 
consistent with land 
trust representations, 
generally and 
specifically 

Amendment is neutral 
with respect to land trust 
representations, generally 
and specifically 

Amendment is not 
inconsistent with land 
trust representations, 
generally and 
specifically 

Amendment may be 
perceived as contrary to 
land trust 
representations, 
generally and 
specifically

Amendment is 
expressly contrary to 
land trust 
representations, 
generally and 
specifically 

Compliance with 
Local Ordinances 

Amendment is not 
contrary to local law 
and meets current 
zoning/similar 
requirements 

Amendment 
expressly addresses 
any inconsistency 
with local zoning 
law 

Amendment is silent 
or neutral 

Amendment might 
create ambiguity 
with local zoning 
law in the future 

Amendment 
might be 
inconsistent 
with local law 
or with 
current 
zoning/similar 
requirements 

Amendment is contrary to 
local law or inconsistent 
with current zoning/similar 
requirements 

 
RISK SPECTRUM ON CONTRACT AND POTENTIAL CONTRACT ISSUES 

 
 Low Risk  More Risk  Highest Risk 

Compliance with 
Conservation 

Easement 

Easement expressly 
permits this 
amendment 

Easement expressly 
permits this type of 
amendment 

Easement expressly 
permits amendments 
in general 

Easement is silent, 
but state law clearly 
permits 
amendments

Easement is silent, 
and state law is 
uncertain 

Easement expressly 
forbids this 
amendment or all 
amendments 
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Complexity Simple amendment, 
easily understood 

Minor amendment, easily 
understood 

Moderate changes and 
complexity, but concept 
is clear 

Complex with multiple 
changes 

Multi-part complex 
amendment with 
multiple stakeholders 

Third-Party Rights 
Created by Easement 

Amendment protects any 
third-party rights stated in the 
easement and is approved by 
those third parties 

Amendment is 
neutral 

Amendment is not 
inconsistent with 
express third-party 
rights 

Amendment is uncertain Amendment abrogates 
express third-party rights 

Direct Funder 
Approval 

Funders fully approve 
this amendment or 
funding agreement 
does not require notice 

Funders approve this 
sort of amendment or 
amendments generally 

Funders know and are 
unconcerned 

Funders do not know 
and are not consulted 

Funders oppose this 
amendment 

 
RISK SPECTRUM ON OTHER ISSUES 

 
 Low Risk  More Risk  Highest Risk 

Original Grantor 
Consultation, if 

Living; Consideration 
of Next Heirs, if 

Applicable 

Grantor informed and 
approves this 
amendment. Adult 
heirs consulted if 
living nearby. 

Grantor informed and 
approves amendments 
generally or this type of 
amendment. Adult heirs 
consulted if living 
nearby. 

Grantor knows and is 
unconcerned. 

Grantor does not know 
and is not consulted. 
Adult heirs not 
consulted. 

Original grantor or 
adult heirs oppose this 
specific amendment. 

Neighbors/Land 
Trust 

Members/Community 
Approval 

Neighbors/members/community 
approve this amendment 

Neighbors/members/community 
approve this type of amendment 

Neighbors/members/community 
know and are unconcerned 

Neighbors/members/community 
are unaware/not consulted 

Neighbo
oppose t

Media Attention Amendment likely to receive 
no media attention 

Amendment likely to receive 
positive media attention 

Amendment may receive 
neutral media attention 

Adverse media attention is 
likely 

Adver
certai

Degree of Land Trust 
Review and Analysis 

Amendment is fully reviewed 
by land trust staff and/or 
knowledgeable committee, 
full board and qualified 
attorney 

Amendment is reviewed in 
proportion to its scope and scale and 
following the land trust amendment 
policy 

 Amendment is minimally 
reviewed by land trust staff 
and/or committee or board 
without qualified attorney 

Amend
reviewe
and/or c
qualifie
review 

Degree of Expert 
Consultation 

Relevant expert 
scientific or other 
advice is obtained or it 
is clearly not needed 
and documented 

Modest expert scientific or 
other advice is obtained as 
needed and documented 

Minimal 
expert 
scientific or 
other advice 
is obtained, 
but more 

The scope and scale of the 
amendment indicate a need 
for more expert scientific 
or other advice that is not 
obtained or documented 

Land trust does not  
obtain expert scientific or 
other advice when clearly 
needed 
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might be 
needed 

Effect on Land Trust 
Stewardship Capacity 

Amendment imposes 
no new or unendowed 
stewardship 
obligations; or 
amendment improves 
easement 
enforceability 

Amendment does not 
improve enforceability 
of easement, but adds 
no new stewardship 
obligations 

Amendment imposes 
nominal stewardship 
obligations without 
additional funds 

Amendment adds new, 
endowed but significant 
stewardship obligations 
and does not improve 
enforceability 

Amendment adds new, 
unendowed 
stewardship 
obligations and does 
not improve 
enforceability  

Tradeoffs/Four 
Corners Rule 

 

Straightforward 
amendment that 
simply adds acreage, 
adds restrictions, 
extinguishes reserved 
rights and the like 
(i.e., no tradeoffs) 

Amendment involves 
no tradeoff or simple 
tradeoffs of 
conservation values 
on only one easement 
parcel 

Amendment 
involves simple 
tradeoffs of 
conservation 
values; more than 
one easement 
property  

Amendment with complex 
financial result or tradeoffs 
of conservation values or 
among multiple easement 
properties or new land 
added to original easement 

Highly complex and/or 
controversial amendment; 
likely to require review by 
public entities, to be 
outside amendment 
principles and to fail some 
screening questions 
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Chapter 7. Case Studies  

 
How do land trusts implement the amendment principles, the screening questions, the foregoing 
procedures and the risk spectrums? The following case studies present a variety of amendment 
situations, ranging from simple to complex. Each story shows how land trusts may approach 
amendment proposals on a practical level and what considerations may bear on the decision. 
While the case studies are largely hypothetical, most are based on actual scenarios encountered 
by land trusts. 
 
 

 
Many of the case studies raise more questions than they answer because of the unclear state of 
the law on easement amendments. They are offered to encourage thinking about the questions 
and considerations presented, not to provide cookbook answers. They illustrate the need for 
comprehensive evaluation, clear thinking and the highest integrity as the land trust proceeds with 
problem solving and risk balancing. Remember, every proposed amendment must be evaluated 
on a case-by-case basis with experienced legal counsel in light of all applicable laws. With the 
highest risk amendments, it is a good idea to have an external sounding board to ensure that you 
have not overlooked something critical. The board needs full information and assessment of risks 
and benefits before it decides on an amendment. 
 
The case studies do not exhaustively explain how every aspect of the amendment principles or 
the screening questions may be addressed – only selected relevant details and procedures are 
discussed (the amendment principles are noted in each case study). Additionally, variations in 
some scenarios illustrate how facts can influence the degree of risk in an amendment. Assume in 
each case that each land trust was operating with an established amendment policy and 
procedures in hand and under the advice of experienced legal counsel. 
 

Every potential amendment involves a unique set of facts and circumstances. Land trusts must 
consider each amendment on a case-by-case basis, in consultation with legal experts’ advice, 
in light of the particular easement terms and relevant federal, state and local law. 

The Amendment Principles – A Refresher 
All amendments should:  

1. Clearly serve the public interest and be consistent with the land trust's mission 
2. Comply with all applicable federal, state and local laws 
3. Not jeopardize the land trust's tax-exempt status or status as a charitable 
organization under federal or state law 
4. Not result in private inurement or confer impermissible private benefit 
5. Be consistent with the conservation purpose(s) and intent of the easement 
6. Be consistent with the documented intent of the grantor and any direct funding 
source 
7. Have a net beneficial or neutral effect on the relevant conservation values protected 
by the easement 
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The benefits of involving experienced expert local legal counsel to explain and identify various 
laws are illustrated by a few additional legal conventions that affect some of the case studies. 
 
One rule of contract construction followed in many states is ejusdem generis, meaning of the 
same kind or class; this rule means that a general word or phrase following a list of specifics will 
be interpreted to include only those items of the same character as those listed. For example, if 
the conservation easement prohibition on trail use refers to automobiles, trucks, tractors, 
motorcycles, and other motor-powered vehicles, a court might use ejusdem generis to rule that 
motor-powered vehicles would not include drones, airplanes or motor boats, because the list 
included only land-based transportation. 

 
Most states follow the rule that, when two reasonable interpretations of a legal document are 
possible, the court will interpret the document against the drafter. Land trusts typically control 
the drafting of conservation easements, so drafting ambiguities will normally be resolved against 
the land trust if a dispute arises. This issue can be alleviated, but not eliminated, by a boilerplate 
provision in which the parties agree to construe the easement liberally in support of its 
conservation purposes or as having been drafted jointly.  
 
Land trusts can avoid some issues if they adopt a standard easement template. The more 
consistency there is among easements, especially in the boilerplate sections, the greater the 
likelihood that they will be explained and administered in the same manner. Predictability is a 
benefit for both the land trust and the landowners. 

 
Always consider potential reactions of landowners to the land trust response and evaluate the 
downside risks in proportion to the level of confidence that the land trust attorney and board 
members have on prevailing in court. Consider the various alternatives—what does the owner 
really want? What can the land trust agree to, if anything, given existing law and other 
circumstances? 
 

Low	to	Moderate	Risk	Amendments	
 

Case	Study	1:		Extinguishing	Reserved	Rights 

Scenario   
When George and Martha placed an easement on their property 15 years ago, they reserved the 
rights to create two additional house lots. They thought their children might wish to exercise 
these rights. Now the children have made lives for themselves in other places, and George and 
Martha wish to remove these reserved rights permanently so that no more houses can ever be 
built on their land. They proposed this idea to the land trust that holds the easement. 
 
Considerations   

The land trust evaluated this proposal using the land trust's written amendment policy and 
amendment principles. Staff determined that the proposed amendment clearly would have a 
positive conservation result (principles 1, 5 and 7). In the financial analysis, the landowners were 
giving up substantial economic value, so private benefit was not a concern (principle 4). George 
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and Martha are not land trust insiders, they were the original grantors, and there was no mortgage 
that would require subordination to the amendment (principles 2, 3, 4 and 6). The land trust 
worked with its real estate attorneys to draft, complete and record the amendment consistent with 
its amendment procedure (principles 2, 3 and 4). The land trust supplemented the baseline to 
indicate the removal of the two house sites, but a current conditions report was not needed. If 
George and Martha intend to claim a charitable deduction for canceling the two reserved house 
sites, they must obtain a qualified appraisal substantiating the value of their contribution and 
satisfy the Form 8283 requirements. 
 
The land trust could have achieved the same effects by placing a second conservation easement 
over the same land, affirming the first easement and eliminating the reserved rights. However, 
having two operative easements recorded at different times may be cumbersome. The best format 
will vary based on state law on recordation and transfer and various other considerations, such as 
the desirability of upgrading the easement language to the land trust's newer model easement.  
 
This amendment might offer an opportunity to approach neighbors to explain the benefits of 
conservation easements with George and Martha as allies. New easements on adjacent land 
would enhance the protection provided by this easement. 
 
Key Points Using the Amendment Principles 

 This straightforward amendment proposal has a clear conservation gain and no 
discernable downsides. By running the proposed amendment through its amendment 
policy criteria, the land trust documented its reasoning that the amendment was 
allowable. (This approach helps to satisfy principles 1, 3, 4, 5, 6 and 7). 

 The land trust applied the screening questions appropriate to the proposal; it used staff 
analysis rather than hiring expert naturalists or a professional appraiser. If a land trust 
without staff faced this proposal, its volunteer board would ultimately make the decision 
after involving qualified legal counsel early in the process. (This approach helps to satisfy 
principles 1 and 2). 

 The land trust had no conflict or self-serving motive that could cloud its thinking or be 
credibly used by an independent government body to call its decision into question. The 
land trust fully documented the decisions and addressed any stakeholder considerations 
proportionately to the issue. (This satisfies all the amendment principles because there are 
no tradeoffs, no benefit to the grantors, no negatives to the public, is totally consistent 
with the land trust mission, completely consistent with all applicable laws and policies 
and obviously beneficial.) 

 This is a good example of a low-risk amendment in which the land trust could make the 
decision on its own, with the advice and drafting services of legal counsel, but without 
seeking analysis from outside experts or other constituents. 
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Case	Study	2:		Adding	Acres		

Scenario   

Jorge, looking forward to retirement, worked closely with his legal and financial advisors to 
develop a plan to permanently protect his substantial land holdings while taking advantage of all 
available federal tax benefits. Six years ago, the local land trust gladly accepted a donated 
conservation easement in which Jorge protected about half of his property. He now wishes to add 
the abutting parcel, the balance of his land, to the conservation easement. 
 
Considerations   

The land trust welcomed the notion of protecting the balance of the property, and the land trust 
ran Jorge's proposal through its amendment policy (principles 1 and 3). Staff found that the 
proposed additional land had similar qualities to the first easement property and was worthy of 
permanent protection. In the financial analysis, the landowner would be making a substantial gift 
of value, so private benefit was not a concern (principle 4). Jorge occasionally answered the land 
trust's annual appeal with a modest donation, but he was not an insider. The land trust also 
considered the pros and cons of amending the original easement to include the additional land, 
versus creating a separate, new easement for the additional land. The original easement land and 
the proposed additional land have similar conservation values, and the conservation purposes and 
restrictions for the properties would be virtually identical. Easement stewardship would be 
streamlined if the whole property were under a single easement. Further, Jorge wished to ensure 
that all the land under easement would remain under one ownership, a goal that the easement 
amendment could accomplish by prohibiting separate conveyance of either of the two parcels. 
The land trust supported this goal, as well (principles 2, 5, 6 and 7). The parties agreed to amend 
the easement to include the additional land, and the land trust worked with legal counsel to draft 
and complete the amendment and a current conditions report, consistent with its amendment 
procedure.  
 
For amendments that add acreage, a land trust should weigh whether it would be better to amend 
the original easement or protect the additional land under a new easement. There are a number of 
issues to consider. First, in some states, new acreage should always be added with the 
conveyancing language of a new deed. If the proposed additional land abuts the original 
easement land, has similar conservation values and would have identical easement conservation 
purposes, the original conservation easement may be amended to include the additional acreage, 
if consistent with state law. But if the additional acreage would be divisible from the original 
easement land, does not abut the original easement land, has substantially different conservation 
values or would be better protected under an easement with different conservation purposes and 
restrictions, a land trust should consider creating a new conservation easement for the additional 
land. 
 
Second, if the land trust had strengthened its template conservation easement since the first 
easement was conveyed, this could be the ideal time to add the improved language using a 
replacement conservation easement that would protect the original and the new easement land 
under a single easement with the upgraded language. This is always a good goal, but there may 
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be times when the landowner will not agree. In that case, it may be better to add the new acreage 
and decide whether to continue using the old language in both easements. Monitoring similar 
adjacent lands with the same owner when part of the land is under an old template and part under 
a new one may be challenging. 
 
Finally, financial value donated via an easement amendment may qualify for federal tax benefits; 
as with all tax matters, advise the landowner to review this situation with their personal legal 
counsel and tax advisor. The owner’s intent to seek a deduction may support using a new 
easement; this is a matter to discuss with the grantor’s attorney, but should not outweigh land 
trust administrative concerns. 
 
Key Points Using the Amendment Principles 

 This straightforward amendment proposal has a clear conservation gain and no 
discernable downsides. By running the proposed amendment through its amendment 
policy criteria, the land trust documented its reasoning that the amendment was 
allowable. (This helps to satisfy principles 1, 3, 4, 5, 6 and 7). 

 The land trust applied the screening questions appropriate to the proposal; it used staff 
analysis rather than hiring expert naturalists or a professional appraiser. If a land trust 
without staff faced this proposal, its volunteer board would ultimately make the decision 
after involving qualified legal counsel early in the process. (This helps to satisfy 
principles1 and 2). 

 The land trust had no conflict or self-serving motive that could cloud its thinking or be 
used by others to call its decision into question. The land trust fully documented the 
decisions and addressed any stakeholder considerations proportionately to the issue. (This 
satisfies all the amendment principles because there are no tradeoffs, no benefit to the 
grantor, no negatives for the public, the amendment is totally consistent with the land 
trust mission, completely consistent with all applicable laws and policies and obviously 
beneficial.) 

 This case study illustrates a low-risk amendment in which the land trust board could 
make the decision on its own, with the input of legal counsel, but without seeking 
analysis from outside experts or other constituents. 

 

Case	Study	3:		Temporary	Non‐Conforming	Use	

Scenario   

A farmer granted a conservation easement protecting agricultural soils, scenic values and 
wildlife habitat. In addition to typical use limitations, the easement prohibited use of motor 
vehicles for purposes other than farming or forestry and specifically prohibited the use of all-
terrain vehicles (ATVs) for recreational purposes. As the farmer got older, however, he realized 
that he needed to use his ATV if he wanted to join his friends out in the "back forty" to go 
hunting. He sought permission from the land trust. 
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Considerations   

The easement prohibited the specific proposed use, but the land trust considered the scope, scale 
and intent of the farmer's request. Land trust staff found that the ATV use proposed by the 
farmer would have no significant effects on the property's conservation values and would not 
conflict with the conservation purposes of the easement. Moreover, the farmer was entitled to use 
the ATV for farming and forestry purposes. He would observe conditions and changes in the 
land for those purposes even if a specific purpose for his journey might be hunting, so one could 
argue that his ATV use was arguably consistent with the easement and, in fact, did not require 
any permission at all even when the ATV was also used for hunting. Land trust staff are also 
concerned about the Americans with Disabilities Act and whether it applies, so they are trying to 
be careful in an area of unfamiliar law. Land trusts must consider issues of precedent and public 
relations, as well as their legal and ethical responsibilities to uphold easement terms. 
Unanticipated changes in technology, economic use and landowner needs continually create new 
challenges. Alternatives to amendment, including discretionary approval and discretionary 
waiver, can be important tools to address such change. Although this easement may not be 
formally amended, the land trust's amendment policy criteria, including the amendment 
principles, should be used to guide its decision making. This approach ensures consistency, even 
if a land trust uses one of the alternatives to amendment.  
 
Key Points Using the Amendment Principles  

 One option might be to amend this easement to clarify that the landowner may use an 
ATV under additional specific circumstances, or generally on the property for uses 
consistent with the conservation purposes, but not to allow any other person to use one 
and to prohibit all erosion, which can result from such use. More thoughtful initial 
easement drafting could have avoided this problem. (This approach helps to satisfy 
principles 1, 2, 3, 4, 5, 6 and 7). However, amending the easement to allow the use 
proposed by the farmer could be seen as an unnecessarily permanent solution to a 
temporary problem. 

 The land trust could grant permission in the form of a license, limiting the scope of use to 
one person (the farmer), for a specified length of time (the farmer's life) and for a defined 
purpose (accessing the backland for hunting) and prohibiting damage to the land from the 
use. Other options might be an informal letter agreement stating an interpretation of the 
easement consistent with this use. The choice of approach would be affected by the 
circumstances and relevant state law. Oral agreements should be avoided as they are 
likely to foster later disagreement. A license, letter or interpretation (with some 
appropriate proportional documentation) allows the land trust to approve this use with 
defined limits and requirements, without making it permanent and applicable to future 
landowners. This approach can be appropriate where issues of non-compliance with 
easement terms are minor, temporary and involve no negative effects on conservation 
values or easement purposes. Caution and careful legal analysis are essential. (This type 
of interpretation may help to satisfy principles 1, 2, 3, 4, 5, 6 and 7). 

 This case illustrates a low to modest risk in the amendment spectrums. 
 
A Twist 
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What if the farmer then says that his daughter is taking over the farm and learning the business 
so she will accompany him on an ATV to monitor farm and forestry activities while also 
hunting?  

	
Key Points Using the Amendment Principles  

With the addition of a second person, this case illustrates a modest risk in the amendment 
spectrums; however, as a family member and the next business operator and future landowner, 
she has a legitimate role in maintaining the easement’s stated purposes. Expanding the approval 
with those express stipulations increases the risk spectrum slightly to the moderate level but can 
still satisfy all the amendment principles. 
 
Yet Another Twist  
As you hand the farmer the signed approval letter for only himself and his daughter and with 
several critical conditions and limits expressed, he casually mentions that twice a year all his 
buddies from town and their kids come out for a fun weekend ride and camping on his land. He 
assumes that is just fine but thought he’d mention it. 

	
Key Points Using the Amendment Principles  
This request has likely now exceeded the scope and scale intended by the easement restriction. 
The weekend event is an entirely recreational activity and does not benefit the farming or 
forestry permitted uses and conservation purposes of the land or easement. The easement has no 
exception permitting occasional camping and similar group recreational activities. Explaining 
why that makes this event a big problem and does not allow you to agree to it may be the best 
way to proceed and is consistent with the amendment principles. The farmer might go ahead 
anyway, assuming you won’t notice a onetime event. If he does and you discover it, you have a 
violation on your hands but, given the easement language, you may have little choice under this 
scenario. Approving this activity would place this example at the high end of the risk spectrum. 
 

Case	Study	4:		Expiring	Time	to	Build 

Scenario   

An early conservation easement on a 150-acre parcel allows the protected property to be divided 
into three tracts. Each of the three tracts has a reserved right for one single-family residence to be 
constructed on an undetermined site. The right to build these houses is reserved to the three 
children of the grantor, and the rights are due to expire 13 years after the date of the easement. 
After eight years, none of the sites had been built on and the grantor had passed away. The 
grantor's children approached the land trust seeking to have the time limit extended. They 
asserted that they did not wish to build at this time, but if the land trust did not extend the limit, 
the children would do so anyway to avoid losing the right. The land trust concluded that the 
children had the funds and the ability to proceed with construction in the remaining five years. 
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Considerations   

The land trust considered the pros and cons of extending the reserved right, including potential 
private benefit and impact on conservation values. If the right were not extended, the land trust 
believed that three houses would likely be built prior to the time limit. Further, if the houses were 
built immediately, there was no restriction as to where on the property they could be constructed. 
Some locations would clearly be more harmful to conservation values than others, given the 
roads and utilities, impact on scenic values and other consequences. 
 
If the land trust extended the right, the houses might not be built at all. Many land trusts would 
be unwilling, however, simply to extend the right without negotiating a net positive conservation 
result. One solution would be for the parties to extend the reserved rights for the houses for an 
additional period of years and for the three children to give the land trust the right of approval 
over the locations of all three building sites to ensure they are in line with the conservation 
purposes of the easement. 
 
Key Points Using the Amendment Principles  

 The land trust determines whether there would be any private benefit or impact on the 
easement purposes. In this case, the impact of the proposed solution on the conservation 
values of the property would be positive because the house site selection would be linked 
to the easement purposes. Without the added restrictions, however, the amendment might 
have created a private benefit if it is not clear enough that the children had the 
wherewithal to actually build during the stipulated time. (This determination helps to 
satisfy principles 3 and 4). 

 The land trust's risk/benefit analysis of the scenarios with or without the amendment can 
help to identify the negotiation point for potential conservation gain. If a "just say no" 
approach were used, the land trust could miss an opportunity to create a positive 
conservation result for the property. (This approach helps to satisfy principles 1, 2, 5 and 
7). 

 By using a right of approval, the land trust avoided an extended negotiation to define 
where the three houses and roads could be built. Given that some or all houses might not 
be built, the right of approval provided sufficient control over construction in the future. 
Moreover, the three children might become more enthusiastic about building the houses 
if they spent the time to select building sites and think about the nature and needs of the 
houses they might build. Conversely, if the children do not feel pressured to expend the 
financial resources to build immediately, they may never choose to exercise the right to 
build at all. (This strategy helps to satisfy principles 1, 2, 3, 4, 5, 6 and 7). 

 An additional restriction that might have been included in original drafting or in 
amendment of this easement would be the expiration of the building right upon the sale 
or transfer of the property. This restriction could apply to all sales and transfers or to 
those outside the defined family. Easement grantors may accept this sort of restriction 
with little resistance and it significantly reduces the likelihood of construction and of 
impermissible private benefit. (This restriction could help satisfy principles 1, 2, 3, 4, 5, 6 
and 7). 
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 This case study illustrates a lower risk amendment, involving weighing tradeoffs within 
conservation easement boundaries. 

 

Case	Study	5:		Excessive	Stewardship	Obligation	and	Unenforceable	
Terms	

Scenario   

An easement conveyed to a land trust in 2000 protects a 1,000-acre ranch. The primary easement 
purposes are to protect ranchland, agricultural production and wildlife habitat. All structures on 
the ranch are contained in a single building envelope within the easement, which allows for one 
primary residence and one bunkhouse. According to the easement terms, the use of the 
bunkhouse is limited to the ranch's full-time employees, a hallway in the bunkhouse must be 
located and designed in a certain manner, and overgrazing is prohibited, with a standard of no 
grazing below a two-inch grass length cover. 
 
The land trust believes that some of these easement provisions provide little or no conservation 
benefit and impose an unrealistic monitoring burden. The easement was negotiated and signed in 
the last days of December, when the land trust's regular attorney was unavailable and the land 
trust's usual internal checks and balances were lacking. The land trust would like to amend this 
easement to improve its enforceability, while ensuring that its purposes and intent are upheld. 
 
Considerations   

These easement terms raise more questions than they answer, and the land trust should begin 
with a careful review of the project file, discussions with present and former land trust personnel 
who participated in the creation of this easement and discussions with the grantor and any 
representatives. The provisions that seem strange and unnecessary now may have had an 
underlying logic that is not immediately apparent to current land trust staff. If so, the land trust 
must take into account that logic, if it can be discerned, when making any amendment decision.  
 
For example, the bunkhouse limit to full-time employees may have been designed to ensure that 
those who lived in the bunkhouse had a relationship to the land and could be required to protect 
it as part of their employment. This restriction, however, presents monitoring problems, because 
non-employees or part-time employees could move in immediately after the annual monitoring 
visit. Similarly, the specific bunkhouse hallway requirements are difficult beyond reasonable 
monitoring expectations and do not appear directly relevant to the purposes or conservation 
values of the easement. However, there was a reason this provision was included in the 
easement, and land trusts would be wise to fully examine the goals of the language at the time 
before changing something they do not understand. The project file and discussions with those 
who worked on the easement negotiation and drafting originally may reveal the hidden logic of 
these bunkhouse provisions. An option to an amendment is to issue an interpretation letter that 
reduces the stewardship monitoring and administrative burden in monitoring the provision. The 
land trust might decide not to monitor the employment status of people living in the bunkhouse 
or might choose to grant discretionary approval for part-time employees that live there. Land 
trusts must be very cautious here. A land trust should consider these approaches only for those 
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factors that have no impact on the easement purposes, no significant impact on the conservation 
values of the property and no potential for bestowing impermissible private benefit. Addressing 
legitimate concerns about perpetual stewardship administration, while not the sole determinant, 
are important and legitimate rationales for decision making. Any changes to the easement may 
require changes to the baseline documentation (or a current conditions report). 

 
The two-inch overgrazing standard is also problematic because it is difficult to measure 
accurately over the ranch as a whole. The land trust faces interpretation questions as to the intent 
of the two-inch standard and may find support in the easement, its project file, in NRCS plans for 
the ranch and local cattle community standards to interpret the standard to require an average 
two-inch grass length based on measurements at multiple locations. But when, and how often, 
must the grass length requirement be satisfied? Alternatively, an amendment might require 
compliance with an agricultural management plan or compliance with accepted, more easily 
monitored standards. The goal of interpretation or amendment should be a net positive 
conservation result and at least a net neutral result (for all conservation values of the easement), 
which includes improved easement stewardship as one factor. 
 
More thoughtful initial easement drafting in 2000 could have avoided this problem. Either 
omitting the troublesome provisions or including an explanation of the purpose they serve and 
their importance would have enabled the land trust to address these provisions more effectively. 
Modifying easement restrictions to improve enforceability requires appropriate analysis using all 
the amendment principles, the screening tests and careful adherence to the amendment policy. 
 
Key Points Using the Amendment Principles  

 If the restrictions do not support the purposes and intent of the easement and if the 
restrictions are not required to protect the relevant conservation values of the property, it 
may be appropriate to replace difficult-to-monitor restrictions with more easily monitored 
provisions that better address the issues or, in some cases, it may be appropriate to 
remove them. Improved stewardship of the easement's purposes may be a good reason to 
do so, providing that the amendment strengthens the overall protection of the land to 
offset the modification of the apparently non-substantive restriction. There is no way to 
know without research and investigation what motivated the bunkhouse provisions and 
how significant the provisions were to the grantor. (This research will help to satisfy 
principles 5, 6 and 7). 

 The two-inch grass length provision, however, protects the land from overgrazing and 
resulting erosion, so it is difficult to say it is irrelevant to conservation values. However, 
it could be modified to retain the intent to protect from overgrazing, but be phrased in a 
way that removes all ambiguity about how that is accomplished and measured. (This 
modification helps to satisfy 5, 6 and 7). 

 In removing restrictions from an easement, the land trust must consider carefully whether 
releasing restrictions may result in impermissible private benefit or private inurement. 
When there is uncertainty, a qualified appraiser should review the situation and prepare 
an appraisal, if warranted. (This review helps to satisfy principles 3 and 4). 

 Moreover, entire removal of restrictions resulting in material harm to conservation values 
(such as health of the soil and vegetation) may violate the perpetuity requirements in 
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federal tax law, which, in turn, may raise issues on the Form 990 reporting of the 
amendment. Therefore, reasonable modification to retain the effect but make the 
language enforceable by removing ambiguity would better satisfy the amendment 
principles (principles 1, 2, 3, 4, 5, 6 and 7). 

 This case illustrates a moderate risk in the amendment spectrums.  
 

Case	Study	6:		Ambiguous	Easement	Terms  

Scenario			

In the 1980s, a land trust accepted a conservation easement that included a residence and 
accessory buildings within the easement area. The purposes of the easement were generally 
stated as protecting open space for the scenic enjoyment of the general public, and the allowed 
uses included conservation, agriculture, forestry and other uses not inconsistent with the 
easement. Years later, when the property changed hands, the new owners decided to turn the 
large existing residence into a bed-and-breakfast inn and to host small weddings. These proposed 
commercial uses were permitted under present and past local ordinances and state law.  
 
Neighbors complained to the land trust that these uses violated the easement. The new owners 
asserted that the original easement language allowed these uses so long as they did not affect the 
conservation values of the protected property. The omission of any definition of commercial 
from many early conservation easements creates ambiguity in cases like this because general 
state law will contain many definitions of commercial that have multiple inconsistencies 
inappropriate to the conservation easement setting for various reasons. As a result, this type of 
dispute is likely to arise fairly frequently with respect to older easements. The land trust should 
also consider the likelihood that the same ambiguity over the definition of commercial exists in 
other easements. Therefore, it should take great care in resolving the first dispute to arise as they 
may set a precedent. The judge in a second lawsuit may look to the results in the first, so a single 
bad decision can be repeated. As a public relations matter, land trusts may find it difficult to 
explain different treatment of seemingly similar circumstances. 
 
Considerations   

The land trust observed that the underlying problem was inherent ambiguity in the now-outdated 
easement language. If the easement allows "all uses not inconsistent with the easement" and a 
residence and accessory buildings, then how much additional use would be allowed and be 
considered "not inconsistent"? Would a one-bed guestroom rental, ancillary to the residence, be 
consistent with the easement? Would a commercial inn with 15 rooms be consistent? What about 
weddings? Is the addition of any commercial use inconsistent or did the original easement permit 
modest commercial uses consistent with its other provisions? Resolving this matter is all about 
balancing the degree of ambiguity with a proportional response that meets all seven amendment 
principles in at least a net neutral manner. 
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Amendment Option 1 
One solution might be to acknowledge the extent of the ambiguity via a written legal opinion 
from an outside trial attorney who analyzes not only interpretation of the easement and 
application of other state laws, but also litigation risk and confidence in the land trust prevailing 
in court. Should the ambiguity be high, other state laws generally encompass limited commercial 
activities on such land and low confidence in prevailing in court, then the land trust may 
determine that amending the easement to confine the inn and function activities to a defined area 
near the existing house and within modest scope and scale restraints to be able to satisfy the 
amendment principles. Within that area only, the amendment could provide that the owners 
could conduct minor commercial uses, such as home occupations, providing bed-and-breakfast 
accommodations and catering weddings and social functions, consistent with and permitted by 
local zoning, so long as the uses do not negatively impact the conservation and scenic values of 
the property. This satisfies the principles given the high ambiguity of the language and the low 
confidence of prevailing in court. 
 

Amendment Option 2 
Another solution might be to amend and clarify the easement to permit defined home 
occupations and bed-and-breakfast accommodations but not the higher-traffic uses presented by 
catered weddings and similar social functions that threaten the peace of the neighborhood. 
Depending on the location of buildings, roads and amenities in relation to nearby public roads, 
other protected lands and neighbors, these uses may diminish the easement's protection for open 
space for the scenic enjoyment of the general public. This is an even more restricted solution and 
potentially more desirable if the landowners will accept it. Remember to consider ease of 
stewardship administration. The land trust may want to have the landowners pay an additional 
stewardship endowment and pay for all costs of the evaluation, documentation and amendment 
process in both scenarios. 
 

Amendment Option 3 
A third possibility is that the land trust either has in its modern template, or creates a generic 
template clause, giving the land trust sole discretion to determine if a proposed use not 
specifically mentioned is consistent with the easement and to approve any such consistent uses 
with any conditions or limitations that it may deem appropriate. Then amend the easement to 
include that clause, write a detailed approval letter with numerous conditions and append a 
locator map. This strategy allows more scope for dealing with details off record, allows a map to 
be included and precludes having to go through this exercise yet again when another such 
commercial use issue pops up. The land trust would then have a standard clause to use in other 
similar situations providing equity to other landowners. Then the land trust structures any 
approvals to fully satisfy all amendment principles, or denies the approval request again because 
of failure to satisfy one or more of the principles.	
 
Unless the land trust is confident that the easement allows the proposed commercial uses, the 
land trust will need to address the issue of impermissible private benefit or private inurement. 
Absent that confidence, the land trust takes a significant risk if it grants the amendment. 
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Any of these options imposes some limitations on the landowners' intended uses but permits 
some uses the neighbors oppose. The land trust has some negotiating room because the easement 
ambiguity puts both land trust and landowners at a disadvantage, but how much depends on other 
state laws. Any solution along these lines may necessitate some informational conversations and 
outreach with the neighbors. Some land trusts may opt to hold a neighborhood meeting or to 
send a letter to the neighbors explaining the difficulties of the situation and the solution proposed 
or reached. The timing and nature of these communications will vary with the facts and the 
relationships in question. While public sentiment is a significant consideration, the land trust 
should be careful not to overemphasize its importance in proportion to the scope and scale of the 
issue and in the decision-making process. 
 
Still another solution could be to conclude that the commercial uses are not consistent with the 
easement. As originally written, the easement did not unambiguously allow commercial use 
(remember it did not prohibit it either, so the land trust has litigation risk). The then-existing 
structures were residential, the purpose of the easement was protection of open space for scenic 
enjoyment, and the stated allowed uses were conservation, agriculture, forestry and other uses 
not inconsistent with the easement. The other uses language creates enough of an ambiguity to 
give everyone something to argue. The stated uses in this easement are a residence, agriculture, 
forestry and conservation, and a court might well find that other commercial uses are not 
permitted at all or are permitted under state regulations. The degree of ambiguity needs to be 
carefully and rationally evaluated with the land trust board and counsel. The more ambiguity, the 
more risk of litigation. 
 
Mediation might help the parties arrive at a suitable amendment resolution. If the landowners 
reject any compromise that the land trust can accept, there may be no option other than a court 
proceeding.34  
 
Key Points Using the Amendment Principles  

It's inevitable that some easements with older language will cause stewardship challenges and 
reveal the need to clarify and improve troublesome easement language, reducing the opportunity 
for future damage and improving ease of stewardship. Land trusts continually learn from these 
challenges to create better standard language for new easements, but the old language remains in 
older easements. 
 

 The land trust must preserve the purposes of the original easement in any negotiated 
solution. In addition to reading the easement itself, the land trust should review the full 
file to ensure that the land trust understands the sources of the original language, to the 
extent documented, any concerns expressed by the grantor and any promises made to the 
grantor or others. All of these details should ideally be documented in the easement and 
the baseline themselves and not in extrinsic evidence. (Reviewing the history of the 
easement helps to satisfy principles 1, 2, 3, 4, 5, 6 and 7.)	

 All of the outlined courses above run some risk of offending someone. The 
proportionality of the solution and the care taken to address this dilemma can either 
reduce or escalate the serious risk of adverse reactions with neighbors, land trust 
members, the public and the media. The land trust should consider whether to address 
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these issues proactively instead of allowing them to explode out of control. (This 
planning helps to satisfy principles1, 6 and 7).	

 Depending on the specific factual circumstances and level of easement ambiguity, a land 
trust may conclude that the amendment options’ effect on the property's conservation 
values is neutral or beneficial (per Land Trust Standards and Practices and the 
amendment principles) in light of the overall positive effect on the easement's 
stewardship and, therefore, on its long-term enforceability. A land trust may cement or 
enhance the strength of that conclusion by negotiating the addition of new restrictions to 
the easement, such as riparian protection along a stream, prohibition of cutting trees in 
specific fragile areas and so forth. (This strategy helps to satisfy principles 1, 2, 3, 4, 5, 6 
and 7). 

 Again, depending on the specific factual circumstances, level of easement ambiguity and 
any new restrictions, a land trust may determine that the landowner would receive no 
discernable financial gain from the amendment if the original easement language was 
sufficiently ambiguous to allow the landowner land use rights of equal or greater 
financial value before the amendment. In this situation, to protect against impermissible 
private benefit, the land trust should consider obtaining an appraisal or, at least, some 
other independent substantiation by a real estate professional to document the 
amendment's effect on property value, rather than relying on internal judgment. The 
appraiser or real estate professional may need an independent legal opinion of the 
permitted uses before and after the amendment. (This helps to satisfy principles 3 and 4). 

 Finally, depending on the specific factual circumstances and level of easement ambiguity, 
the land trust may insist that the existing easement, prohibits both bed-and-breakfast and 
catered weddings and events or prohibits one but not the other if grounds exist to 
distinguish them. (This helps to satisfy principles1, 2, 3, 4, 5, 6 and 7 but may result in 
litigation and thus would need a full legal analysis of the strength of the decision in 
court). 

 As part of the full risk analysis the land trust and counsel should consider potential 
landowner reactions to any decision and the land trust confidence in its ability to prevail 
in court. Mediation may be a good interim step in such disputes. The land trust may want 
to pay for and obtain an official legal opinion on the confidence in prevailing under 
various scenarios with the various risk considerations for the full board to evaluate. 

 This case study illustrates a moderate to moderately high risk on the amendment 
spectrum, depending on the resolution selected, the extent of ambiguity and the uses 
requested. Clarifying easement language requires a thorough analysis using all the 
amendment principles and screening questions and careful adherence to the amendment 
policy. 

 

Case	Study	7:		Modifying	Subdivision	Reserved	Rights		

Scenario   

A conservation easement on a 1,300-acre ranch with agricultural and scenic purposes also allows 
the separate transfer of 600 acres of the core undeveloped part of the ranch, leaving the existing 
buildings plus 700 acres together. The 600 acres can be further subdivided into six 100-acre 
tracts, each with rights to build a residence and related outbuildings and agricultural structures. 
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Thus, the easement allows a total of seven separate ownerships and residences, each capable of 
being a standalone ranch unit. When the landowners attempt to sell portions of the property, 
however, this configuration of land and building rights proved unmarketable.  
 
The landowners propose an amendment rearranging the transfer rights. The amendment would 
create a 650-acre tract with the potential for subdivision of two 100-acre lots, for which there is a 
current buyer. The 650-acre balance of the property would retain the other subdivision rights, 
specifically allowing creation of a 350-acre lot around the core ranch and buildings and three 
100-acre lots, for the same total of seven potential ownerships for the property as a whole. To 
summarize, under the original easement, the property could be divided into one 700-acre lot and 
six 100-acre lots, whereas under the proposed amendment, the property could be divided into a 
450-acre lot, a 350-acre lot and five 100-acre lots. 
 
Considerations   

The easement was not donated, but was created by the land trust when the property was 
originally sold as part of a conservation buyer transaction. The property continues to be owned 
by the same conservation buyers that originally acquired it from the land trust; thus, there are no 
previous original grantors to consider. Any amendment would require one or multiple current 
conditions reports. 
 
Key Points Using the Amendment Principles  

 As stated, the original configuration would have resulted in a maximum of one 700-acre 
and six 100-acre parcels. The amended configuration would also have seven parcels in a 
different configuration of one 450, one 350 and five 100-acre parcels. Depending on the 
placement of the parcels on the ground, the amendment could be neutral to the 
conservation purposes and diminish or enhance conservation values. (This analysis will 
help to satisfy principles 3, 4, 5, 6 and 7). 

 This decision cannot be made in the abstract. Is there a conservation reason the 700 acres 
were originally retained as a single unit? It is appropriate to start with a staff evaluation 
of the amendment with respect to the resources that the easement was intended to protect 
for an initial determination whether the change in the subdivision provisions would have 
a positive, neutral or negative effect on the property's conservation values. If the staff 
finds negative impacts, then the transaction may need to be restructured. Sufficient 
negative impacts may prevent the amendment. Before the amendment is adopted, the land 
trust may require the expert advice of staff or independent agriculture experts to assess 
the impact of siting roads and structures (although the reconfiguration does not increase 
the overall numbers of roads and structures). Another strategy to consider is requiring a 
shared road for the six 100-acre lots or two lots to a road, instead of an individual road 
for each lot. Such creative problem solving could produce a resolution that satisfies all 
the amendment principles and solves the landowner’s problems and result in a win for all. 
(This approach would help to satisfy principles 1, 2, 3, 4, 5, 6 and 7). 

 The land trust might enhance conservation values by prohibiting construction on the 
environmentally sensitive areas and in places in the scenic viewshed. Other restrictions 
may be appropriate, depending on the nature of the land and other circumstances. (These 
restrictions could help satisfy principles 1 and 7). 
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 The owners have concluded that this property is unmarketable with the current easement, 
raising potential private benefit concerns. The land trust should hire an independent 
appraiser to determine the extent to which the market value of the entire property would 
be altered by the proposed amendment to the easement. The land trust should remember 
that private benefit prohibitions apply to all nonprofits and all of their transactions, not 
simply to donated conservation easements. Presence of private benefit revealed by the 
appraisal might be addressed by reducing the total number of parcels to five or six, by 
imposing restrictions not prescribed in the original easement and by similar techniques.  

 The land trust could also talk with the potential buyers to discern the obstacles to 
marketability in the current configuration. Their reluctance may not be due to the 
configuration at all, but rather a rooted opposition to having encumbrances. In such 
circumstances, no modifications will solve that problem, so the owners’ broker needs to 
look at other marketing approaches. If this reluctance is likely, the land trust might begin 
with this inquiry because it may eliminate the amendment request. (This analysis helps to 
satisfy principles 3 and 4).  

 The land trust should consider whether there are neighbors or other outside parties that 
could have concerns about the amendment. Neighbors of the 700-acre parcel might 
oppose its division into smaller, differently situated units, even though the result is still 
seven residential large parcels all capable of ranching (that is, there would not be any 
additional traffic, construction or different uses of the land). Almost all states’ laws do 
not confer neighbor standing, but angry neighbors can create significant bad publicity 
even if they cannot sue. It may be prudent to at least evaluate likely stakeholder reaction 
and take the time to have conversations with those most likely to be concerned. (This 
approach helps to satisfy principles 1, 2 and 3). 

 Land trusts in this situation could seek the opinion of the state attorney general division 
charged with oversight of charitable organizations and conservation easements, if 
applicable and if the attorney general has jurisdiction—some state attorneys general don’t 
have the time, resources or authority to address every question a land trust has. By 
seeking an opinion from an independent government body, the land trust can reduce the 
chance that a later challenge to the amendment or to the land trust's decision will not 
prevail.  

 This case illustrates a moderate risk in the amendment spectrums. 
 

Case	Study	8:		Consolidation	and	Reconfiguration	of	Easements  

Scenario  

A landowner purchased a 6,000-acre ranch and, in 2010, decided to donate a conservation 
easement to the local land trust, reserving the rights to divide it into four parcels and build four 
residences in defined building envelopes. This landowner went on to acquire three additional 
adjoining ranches, totaling 5,500 acres, each one subject to pre-existing separate conservation 
easements with the same land trust negotiated by the prior owners. In total, the easements 
allowed the 11,500-acre property to be split into seven tracts, none of which could be smaller 
than 160 acres, and the owner could build a total of 10 residences on the property, five in 
designated sites and five in floating home sites. 
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Viewing the 11,500-acre property as a whole, neither the land trust nor the landowner was happy 
with the building envelopes and subdivisions allowed in the separate easements. The land trust’s 
stewardship staff realized that the easements would be much simpler and easier to monitor and 
enforce – and easier for the landowner, the public and the land trust to understand – if combined 
into a single easement. Such consolidation of separate easements might also provide 
opportunities to enhance the conservation values of the property by moving building envelopes 
out of sensitive wildlife habitat for moose and eagles. The easement could fix the floating 
building sites to specific building envelopes in locations best suited to protect habitat. A 
consolidated easement could also clear up outdated and ambiguous language in several of the 
separate easements, thereby enhancing the land trust’s ability to enforce the easements. The 
landowner saw opportunities to move the designated home sites to more practical locations and 
would have a single document to review before making changes on the property rather than 
multiple documents. 
 
Negotiations commenced, and the land trust and landowner articulated their goals for a 
consolidated conservation easement. The land trust explained that it would not accept any 
consolidated easement that resulted in a net loss in conservation values or conferred private 
benefit to the landowner or others. The landowner proposed a reconfiguration that relinquished 
two floating home sites, one in prime moose habitat, and two subdivision/transfer rights. On the 
question of habitat, two outside expert biologists confirmed that the revised, consolidated 
easement would enhance wildlife habitat. The owner also wanted the revised easement to allow 
her to create and sell a 120-acre lot (as opposed to a 160-acre lot) with mountain views but in a 
location that would be visible to the public. She was willing to have the consolidated easement 
upgraded to reflect the land trust's current language to allow for easier administration and 
improved enforceability. 
 
After its preliminary analysis, the land trust hired an independent appraiser to evaluate the 
financial effect of the proposed amendment and conservation easement consolidation, 
specifically focusing on whether the consolidation would confer impermissible private benefit on 
the landowner or other third parties. The appraiser determined that the landowner and others 
would not benefit financially from the amendment, based in large part on the reduction in the 
number of home sites and subdivision rights. 
 
To help evaluate the net effect of the complex tradeoffs in the proposed amendment, the land 
trust created a matrix similar to the one reproduced below. The land trust, assisted by the 
biologists, the appraiser and legal counsel, went through the matrix cell by cell to determine the 
effect of the proposed amendment on each conservation value identified in each individual 
easement. For example, the matrix showed the amendment was positive on eagle habitat in one 
easement, but negative on scenic values in another.  

 
 Effect on 

protection of 
scenic values 

Effect on 
protection of 
moose habitat

Effect on 
protection of 
eagle habitat 

Change in 
number of 
home sites 

Change in 
total division 

rights 
Easement 1 + + + -2 -1 
Easement 2 - + - neutral -1 
Easement 3 + - + -1 neutral 
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Easement 4 + + neutral neutral neutral 
Consolidated 

easement 
overall 
positive 

overall 
positive 

overall 
positive 

reduction of 
three 

reduction of 
two 

Table 6-1: Sample Matrix on Impacts of Proposed Amendment  
 
This matrix is necessarily imperfect in that it cannot, in and of itself, account for the magnitude 
of particular values. Nevertheless, this exercise assisted the land trust in gauging the impacts of 
an amended, consolidated conservation easement on the specific conservation values that were 
protected by each original easement. 
 
Considerations 

Given this scenario, a land trust could conclude that the consolidated easement would serve the 
public interest by enhancing protection of the conservation purposes of the original conservation 
easements. Depending on the facts on the ground, apparent negative impacts to certain 
conservation values protected by the individual easements could be viewed as minimal compared 
to conservation gains resulting from additional restrictions on development and transfer, 
improvement in easement clarity and spillover benefits from enhancing conservation protection 
on adjacent properties. On the question of decreasing the 160-acre minimum lot size to 
accommodate the proposed 120-acre lot, depending on the specific circumstances on the ground, 
a land trust could determine that the effect on protected conservation values would be neutral; 
either way, the lot would remain under easement, thereby limiting future development to one 
building envelope.  
 
Several of the floating lots in the original easements had already been sold and developed. Under 
the law of the state, owners of these lots had an interest in the conservation purposes of the 
original conservation easements, so the land trust may need to obtain their consent to the 
consolidated conservation easement. In most cases, the land trust should also meet with the 
original easement grantors to explain how the consolidated easement continues to reflect their 
intentions to preserve and protect their properties in perpetuity.  
 
The amendment could be accomplished through a document entitled "Restatement, Amendment 
and Ratification of Conservation Easements," a title that would explicitly describe what the land 
trust and landowner are doing. The recitals in a complex amendment of this sort should be 
extensive, detailing the history of the prior conservation easement donations and highlighting 
ways in which the new restatement enhances conservation and public values. The grantors of the 
original conservation easements might be consulted so they understand that their intent is being 
upheld and the consultation documented in the land trust file. Overall, the land trust should 
attempt to make the changes made to the original conservation easements transparent in the 
restatement, including the redistribution of conservation rights and the unification of the land, so 
that there would be no question about why the amendment serves the public interest. The land 
trust's analysis should weigh conservation tradeoffs on individual properties subject to different 
conservation easements and on the 11,500-acre property as a whole after its ownership was 
consolidated. It should carefully document the process to support its conclusions that the 
conservation values identified in the original easements would be substantially protected through 
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consolidation and that any negative impacts are offset by significant additional protected 
conservation values. 
 
Key Points Using the Amendment Principles  

 The analysis can properly assess the improved administration and enforceability of the 
easement as a conservation benefit to the whole, which is a legitimate positive factor in 
weighing tradeoffs in easement amendments. The improved administration and 
enforceability of the easement helps to satisfy principles 1, 2, 3 and 5. 

 Public relations become especially important in a situation like this one. A land trust 
should carefully consider who might object to the amendment and why as part of its 
analysis on whether to proceed. If the land trust decides to go forward, it should 
undertake appropriate outreach to the original grantors and neighbors and other interested 
persons to ensure that they understand the amendment and its benefits to the conservation 
values. This approach helps to satisfy principles 1, 2, 3, 5, 6 and 7. 

 The land trust might voluntarily seek opinions and written evaluations from outside 
sources, including experts on the areas protected by the conservation purposes and an 
independent appraiser, as well as experienced legal counsel. As applicable in a few states, 
the state attorney general may need to be consulted. These strategies could help to satisfy 
principles 1, 2, 3, 4, 5, 6 and 7. 

 A land trust should handle this complex amendment as a moderate to high-risk 
amendment, given the redistribution of rights offset by enhanced conservation. 

	
Case	Study	9:		Amending	to	Resolve	a	Violation:	Sale	of	Separate	
Parcels	

Scenario   

A conservation easement property consists of three contiguous but separate legal parcels. The 
easement prohibits subdivision or separate conveyance of these individual tracts, a standard 
prohibition the land trust includes in all its easements unless the grantor objects. Notwithstanding 
these restrictions, the landowner (who was the original easement grantor) sold one of the three 
tracts along with some of his adjacent unrestricted land. He, his attorney, the buyer's attorney and 
the title insurer all failed to note the prohibition against the separate conveyance. The land trust 
was notified of the sale only after the fact and subsequently notified the buyer and seller that it 
deemed this a violation of the conservation easement. All parties, upon examining the easement, 
acknowledged the error. 
 
Considerations   

The land trust could demand that the sale be rescinded and could sue to achieve that result. The 
owner and unsuccessful buyer could look to their attorneys and, depending on policy terms, to 
the title insurer for damages. Absent unusual circumstances or serious delay, a court could 
enforce the easement and compel rescission of the sale. If the easement includes a cost and fees 
recovery clause, the lawsuit may pose a less significant longer term economic burden on the land 
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trust, but lawsuits have no guarantees. Moreover, even successful lawsuits can produce adverse 
publicity. The land trust should consider all risks and benefits before commencing litigation. 
 
Depending on the configuration of the land and the factual circumstances, the land trust could 
consider whether the separate sale of the single tract from the other two negatively affects the 
purposes or conservation values of the easement. This determination may require outside 
scientific expertise. If the purposes and conservation values are not affected, and the owner and 
buyer do not wish to rescind, the land trust could consider amendment of the easement.  
 
Both an election to do nothing and an amendment to release the restriction would create an 
apparent impermissible private benefit because the separate sale of the single tract likely 
increased the value of the easement property as a whole. An appraiser would likely determine 
that a single tract would be worth more as a separate parcel than it was as a portion of a larger 
ownership that was not dividable. 
 
The land trust could use its amendment policy to consider potential solutions to a violation. The 
policy provides a framework for the land trust to evaluate how additional restrictions could offset 
the additional burdens associated with the violation. The land trust might find that it is a better 
use of time and resources to address the violation through this framework, rather than to attempt 
to force rescission and recreation of the conditions prior to the violation. 
 
The land trust should examine the easement to design potential solutions. It should weigh the 
neutral or negative impacts of the separate conveyance against the positive conservation results 
of eliminating the reserved house site. 
 
Creation of additional restrictions in an amendment could solve the private benefit problem. The 
easement contains a reserved right for one additional home site on one of the two parcels that the 
landowner had retained. As one option, the land trust could negotiate with the landowner to 
eliminate this reserved right. Extinguishment of that house site could offset the enhanced value 
resulting from sale of the parcel to the abutter. Further, removal of the house site would create an 
overall conservation gain for the easement property, also offsetting the additional stewardship 
burden created by having two landowners instead of one for the entire conservation easement. 
All three tracts would remain under easement. The land trust should be sure to prudently 
examine the need and amount of additional funding to also be paid as part of this resolution for 
additional stewardship and defense costs. 
 

Key Points Using the Amendment Principles  

 Because the sale had transferred additional land along with the easement parcel, the land 
trust could negotiate with the buyer to extend the easement restrictions to that additional 
land, with or without adjustments to address the nature of that additional land. (This 
approach helps to satisfy principles 1, 2, 5, 6 and 7). 

 The land trust should also weigh the private benefit accruing to the landowner from the 
separate sale against the financial loss to the landowner resulting from the elimination of 
the house site. From the unintentional violation, the parties could create an overall 
positive conservation result. (This strategy could help to satisfy principles 3 and 4). 
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 If negotiations fail, the land trust would be left with a lawsuit for rescission of the 
transaction as a possible remedy. A lawsuit could proceed to judgment or could be 
settled. Instead of a private settlement, the parties could request that the court approve the 
settlement terms and make appropriate orders to protect the land trust with respect to any 
diminution of conservation values and, should it occur, any settlement funds the land 
trust may receive. (This approach could help to satisfy principles 1, 2, 3, 4, 5, 6 and 7). 

 This situation is a moderate risk amendment, in which the land trust weighs tradeoffs 
within the conservation easement boundaries in the context of a clear easement violation 
and considers stewardship obligations and adding additional acres potentially outside of 
the four corners of the easement so that a net neutral result occurs. 

	
Moderate	to	High	Risk	Amendments	
Case	Study	10:		Amending	to	Resolve	Violations		

Scenario  

In the 1990s, a couple donated a conservation easement on their 70-acre property. They reserved 
the right to construct up to four residences in a two-acre building area, and subdivide and convey 
the residences after they are built, along with areas of land surrounding each residence to create 
marketable house lots. The lots would still be subject to the conservation easement after sale to 
new owners. Within the building area, the couple retained the right to remove trees, but outside 
the building area, only the right to prune trees. 
 
As of the 2013 monitoring visit, the couple was in their late 80s and had not developed or sold 
any of the allowed residences. They informed the land trust that they intended to divide the 
property into two parcels, give one containing the building area to their adult son and sell the 
other to a neighbor. In that monitoring visit, the land trust found that the son had removed a half-
acre of trees outside the building area to create an orchard and enhance his view from the 
building area. The son was building a residence and a barn with a garage apartment in the 
building area, with a septic field outside the building area that was not allowed by the 
conservation easement. 
 
To address the violations posed by the tree removal and septic field, the land trust proposed 
amending the conservation easement prior to the couple transferring the property to new owners. 
The amendment would extinguish two of the allowed residences and subdivisions; update the 
monitoring and enforcement provisions to current standards; allow fields, pastures and orchards 
near the building area, not to exceed three acres; clarify that the landowners have limited 
noncommercial forest management rights to improve habitat, control invasive species and 
exercise their reserved rights; and allow necessary infrastructure outside the building area for the 
residences in the building area, such as septic fields and driveways. The couple agreed to all the 
proposed amendment terms, and executed and recorded the amendment in May 2014 before the 
closing in which they would transfer part of the property to the neighbor. During the amendment 
process, the land trust reached out to the son by email and phone messages to keep him informed 
about the process, but he did not respond. 
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When the land trust monitored the conservation easement in fall 2014, the son said the 
amendment was invalid because his parents had already deeded part of the property to him in 
February, before they executed the amendment in May, and they could not sign the amendment 
on his behalf. He had a deed to his part of the property dated February that he had not recorded 
and about which no one had told the land trust. He was angry about the amendment because he 
was unwilling to give up the previously allowed residences and subdivision rights, and he 
disputed there having ever been any easement violations in the first place. He accused the land 
trust of having tricked his parents into giving up the residential construction and subdivision 
rights and said he would not abide by the amendment. 
 
The land trust negotiated with the son to resolve the dispute, facilitated over several months by 
attorneys on both sides. Eventually, he agreed to a new amendment, similar to the first 
amendment, except that he is allowed to build four residences in the building area rather than 
two, but without further subdivisions. The recitals of the new amendment state that it supersedes 
the previously recorded amendment, which was invalid due to a mistake of fact as to who were 
the proper parties to sign the amendment. This results in a reduction of two division rights. 
 
Considerations  

The land trust followed its amendment policy and procedures for both of the amendment 
processes. On balance, the benefit of extinguishing two allowed potential subdivisions and 
updating monitoring and enforcement terms to current standards outweighed any likelihood of 
negative impacts from the new rights (the orchard and the septic system) the landowner gained. 
In both processes, the land trust obtained an opinion letter from an independent environmental 
consulting firm that the additional rights gained by the landowner do not diminish the protection 
of conservation values afforded by the conservation easement. For each amendment, the land 
trust obtained an opinion letter from the appraiser who originally appraised the conservation 
easement when it was donated, stating that the amendment did not increase the financial value of 
the land subject to the conservation easement and did not cause impermissible private benefit. 
Because the second amendment process occurred after the couple sold a portion of the property 
to a neighbor, the land trust included the neighbor in the new amendment process, and the 
neighbor signed the amendment.  
 
The land trust may have had a legal claim that the amendment signed by the parents was valid, 
because the son did not record his deed and no one told the land trust that his parents had 
transferred the land to him. This first amendment would have extinguished more rights 
(eliminating two residences) than the amendment the son subsequently agreed to. However, it’s 
uncertain that the amendment would have actually gone into effect. Because of the legal 
ambiguities, the land trust preferred to find a negotiated solution rather than attempt to impose 
that amendment on an unhappy son and risk litigation.  
 
Key Points Using the Amendment Principles  

 In analyzing the amendment “re-do,” the land trust treated the “attempted amendment” 
signed by the parents as invalid and having no effect. It analyzed whether to approve the new 
amendment by comparing it with the original conservation easement, not by comparing it 
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with the previously attempted amendment as though it had been effective. (This analysis 
helps to satisfy principles 1, 2, 3, 5, 6 and 7). 

 The appraiser who analyzed each amendment for impermissible private benefit 
acknowledged the prior attempted amendment and stated that neither version of the 
amendment would add economic value to the land subject to the conservation easement. 
(This analysis helps to satisfy principles 3 and 4). 

 The environmental consulting firm found that the limited forest management rights added in 
the amendment could enhance forest health and, accordingly, could benefit the conservation 
values of the property. (This finding helps to satisfy principles 1 and 7). 

 The right to create and manage fields, pastures and orchards, not to exceed three acres, 
includes the son’s half-acre orchard, impacts relatively few acres in comparison to the total 
acreage protected by the conservation easement and is located near the building area. (These 
circumstances help to satisfy principles 1, 2, 3, 4, 5, 6 and 7). 

 The limited rights that the landowner gained are consistent with the land trust’s current 
standard template. The result is consistent with the land trust’s enforcement policy. The son 
paid for all the costs related to the final amendment. (These results help to satisfy principles 
1, 2, 3, 4, 5, 6 and 7). 

 This case illustrates a moderate to moderately high risk in the amendment spectrums. 
 

Case	Study	11:		Amending	to	Resolve	a	Violation:	A	Parking	Lot	
Problem   

Scenario   

A 140-acre easement property surrounds a bed-and-breakfast inn that was excluded from the 
conservation easement. The easement's primary purposes are protection of scenic and 
agricultural resources. The landowner, who owns both the easement land and the excluded 
parcel, constructed a one-acre parking area that encroached on the protected property. The 
parking area was in clear violation of the easement terms. 
 
The land trust that holds the easement observed that the parking area was well constructed and 
important for the inn's long-term success. Through informal consultation with the community 
and neighbors, the land trust found that no parties objected to the parking area use of the land 
and that, in fact, there was local support for this type of business. In addition, the land trust 
believed it would be difficult to force removal of the parking lot through a court order requiring 
the landowner to restore the one acre to its previous condition. The local court had recently 
proved unsympathetic to land trust efforts to enforce another easement, and the land excluded 
from this easement could not be configured for a parking lot without significant alteration of 
several acres of previously undisturbed land. 
 
Considerations   

The land trust's conservation analysis concluded that, overall, the parking area had no significant 
impact on the purposes and important conservation values of the easement area. However, 
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internal private benefit analysis indicated that the parking lot significantly enhanced the excluded 
area's property value. The land trust could not allow this impermissible private benefit. 
 
The landowner offered to donate a conservation easement on an abutting 25-acre property. The 
financial value of the additional easement more than offset the private benefit created by the 
parking lot. From a conservation standpoint, the 25-acre easement offered significant public 
benefit on its own and also offered spillover benefits that enhanced the original easement's 
conservation values. With this additional easement in the mix and a professional appraisal, the 
private benefit and conservation tests of the land trust's amendment policy could both be met.  
 
Key Points Using the Amendment Principles  

 After considering all factors, the land trust could reasonably conclude that it would best 
serve the public interest and uphold the land trust's mission in the community by 
addressing the violation through the proposed amendment, rather than by attempting to 
recreate prior conditions and causing harm to other, as yet untouched, land. (This 
approach could help to satisfy principles 1, 2, 3, 4, 5, 6 and 7). 

 The land trust considered land outside the original four corners of the easement in 
deciding whether to amend the easement and remove the parking lot from the easement 
area. Here, the land trust concluded that the negative impact of the parking lot was 
outweighed by the positive impact of an additional 25 acres placed under easement. This 
approach assumes that negative impacts to conservation values in an original easement 
may in some circumstances be acceptable, provided that there is an overall net positive 
conservation result on the group of properties to be under the amended easement and that 
all conditions of the amendment policy are met. Most practitioners agree that, because the 
land trust is resolving a violation, the original easement must experience a net positive or 
least net neutral conservation result, which could occur in this case via the spillover 
benefits from the adjacent land conserved. (This approach helps to satisfy principles 1, 2, 
3, 4, 5 and 7). 

 The land trust wisely sought and considered the opinions of community members that 
might be upset by the violation or potential amendment. This is a critical step for a land 
trust to maintain its credibility. Without doubt, amending an easement to accommodate a 
violation can be a slippery slope, and a land trust must be very thoughtful about what 
message this would send to its community. (This strategy helps to satisfy principles 1, 5 
and 7). 

 The land trust should determine whether the amendment should allow the specific 
parking area use within the easement in the specific location the lot was constructed, as 
opposed to withdrawing the parking lot from the easement area. This approach avoids the 
potential legal problems of taking land out of the easement. It also prevents other 
potentially damaging future uses of the one acre, such as more intensive commercial 
uses, and their negative spillover effects onto the easement. On the other hand, amending 
the easement to allow the parking area within the easement boundaries could create 
greater easement stewardship challenges that could be offset with additional stewardship 
funding. (This approach helps to satisfy principles 1, 2, 3, 4, 5, 6 and 7). 
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 Seeking review by an independent government body, especially if some land is removed 
from the easement, may be advisable, especially if the neighbors express grave concerns. 
In a few states attorney general review may be required.  

 This amendment is an example of moderate risk, in which the land trust voluntarily seeks 
advice from outside parties.  

 
A Twist 

The landowner has no offsets to offer to correct the violation or the removal of the parking area 
from the easement. This increases the risk of proceeding with this amendment to the high risk 
area. The parties therefore conclude that the land must remain in the easement area and evaluate 
how and whether the parking area might be allowed to remain. Overall, the parking area had no 
significant impact on the purposes and important conservation values of the easement area. The 
land trust weighs additional restrictions to the excluded area if it has important conservation 
values (for example, scenic values). (That approach helps to satisfy principles 1, 2, 3, 4, 5, 6 and 
7, provided that significant additional stewardship and defense funds plus all costs of the 
correction are paid to the land trust). 
 
Yet Another Twist  

The landowner has no offsets to offer to correct the violation or removal of the parking area from 
the easement. This increases the risk of proceeding with this amendment to the high risk area. 
Accepting cash solely as the offset while satisfying impermissible private benefit concerns does 
not address the other amendment principles satisfactorily. In this scenario, the land trust may not 
be able to approve an amendment and may have to pursue remedies for the violation.   
 

Case	Study	12:		Parcel	A	and	Parcel	B	Tradeoff	Variations	

This example includes several scenarios to illustrate how different variables might affect the land 
trust's decision. Ms. Wong owns two contiguous 100-acre parcels in an area that is experiencing 
significant suburban growth pressures. Parcel A is less valuable than Parcel B, both from a 
conservation perspective (scenic values, wildlife habitat) and from a development perspective. 
Ten years ago, Ms. Wong donated an easement on Parcel A, with general easement purposes to 
protect the scenic views, habitat and open space. This easement allows no home sites. Now she is 
ready to protect Parcel B. The land trust must still carefully evaluate the proposed amendment 
through its amendment policy and procedures, including consulting with experienced legal 
counsel, and document compliance with the policy. 
 
Scenario 1: Key Points Using the Amendment Principles  

Ms. Wong proposes to amend the original easement, adding Parcel B to Parcel A, but reserving 
the right to build one house on Parcel B. She has reviewed the land trust's new standard easement 
that the land trust modified to remove ambiguities and strengthen the enforcement sections. Can 
the land trust revise the easement on Parcel A to upgrade it to the new standard easement 
language and add Parcel B? 
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Considerations   

The short answer is yes. It is good to amend conservation easements to add acreage and 
strengthen their terms, and this amendment is low risk and satisfies principles 1, 2, 3, 4, 5, 6 and 
7.  
 

 As an alternative, a new conservation easement could be created for Parcel B, but that 
option would not upgrade the language of the Parcel A easement to the new easement 
language. Having a single landowner with two easements using significantly different 
easement templates can only add to the difficulty of its stewardship, cause confusion and 
risk an unintended violation. Additional stewardship and defense funds might partly 
offset this increase in difficulty and risk. 

 The land trust might want to consider asking Ms. Wong to merge the two parcels or to 
prohibit their separate sale. Formal merger may be preferable, but may also be unduly 
expensive or time consuming under local law. Even if formal merger is undesirable for 
these reasons, the merged easement, or both the separate easements, can provide that the 
parcels cannot be separately sold.  

 
Scenario 2: Key Points Using the Amendment Principles  

Ms. Wong proposes to amend Parcel A as in scenario one, but wants to locate the house site on 
Parcel A instead of Parcel B, because Parcel B is more valuable for conservation. Topographic 
features make any building on Parcel B highly visible, but a house site could be tucked behind a 
knoll on Parcel A, out of sight from the public highway. In terms of wildlife values, a home site 
anywhere on Parcel B would interfere with its special wildlife habitat and a migration path, but 
Parcel A contains no unusual habitat features. Can the land trust approve the amendment, 
allowing a house to be built in a location not permitted under Parcel A's original easement? 
 
Considerations 

 Analysis of the amendment's conservation results on Parcel A and Parcel B individually 
reveals that Parcel B would experience a positive conservation result if there was no 
home site on that parcel. A home site on Parcel A would not negatively impact Parcel A’s 
conservation values. This proposal has a net neutral or possibly a net positive overall 
result and satisfies principles1, 5 and 7.  

 However, if the land trust takes a larger view – that is, looks beyond the original 
easement boundaries to weigh tradeoffs between both properties – then the land trust will 
weigh the benefits to Parcel B against the detriments to Parcel A. Further, spillover 
benefits from the permanent protection of Parcel B would enhance the importance of the 
protected conservation values of Parcel A. Spillover benefits are difficult to evaluate, and 
the courts have not affirmatively accepted them, but they could create a positive change 
to Parcel A individually and definitely create a positive result to Parcel B by conserving it 
without any building rights. This approach has a net neutral or possibly positive result, 
satisfying principles 1, 5 and 7.  

 Analysis of the conservation results on Parcel A and Parcel B can also be considered as a 
whole: the amendment creates a net conservation gain. The protected acreage is doubled, 
less one house site, and the protection of scenic and habitat values is significantly 
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increased. This has a net neutral or possibly positive result, satisfying principles 1, 5 and 
7.  

 The financial analysis reveals that Parcel B's protection does not generate any private 
benefit concerns. On Parcel A, the landowner is clearly going to benefit financially from 
creation of a house lot where none existed under the original easement. The land trust 
must determine whether it is appropriate to look beyond the original easement boundaries 
and conduct the financial analysis on the amendment project as a whole. A professional 
appraisal of the impact of the amendment on Parcels A and B considered as a whole 
indicates that the landowner is making a significant financial gift overall, thus the 
amendment passes the private benefit test. This strategy helps to satisfy principles 3 and 
4.  

 Considering the conservation purposes, the new house site on Parcel A will prevent that 
specific area of land from serving the purposes of the easement but, overall, the 
amendment preserves and possibly enhances (with spillover from Parcel B) the stated 
purposes of the easement. In the particulars of this case, rejection of all the positives of 
the amendment on the basis of the relatively minimal negative impact of the house site on 
Parcel A could be short-sighted. To help make the decision, a land trust should be guided 
by its overall mission and goals in the community. This plan could help satisfy principles 
1, 2, 3 and 5. 

 The land trust must consult with experienced legal counsel to determine whether and how 
it can amend this easement, in light of the specific easement terms and state law, to 
satisfy principle 2. 

 Although not legally required, the land trust may perform a public relations analysis. 
Who might be likely to object to the amendment? Will neighbors or other members of the 
local community object to the house lot on Parcel A? How will it sound to land trust 
members and future easement grantors who hear that the land trust revised an easement to 
allow a house to be built? How will it look to the local paper? The land trust may be able 
to act affirmatively to influence public opinion through press releases, meetings with the 
newspaper reporters who are likely to cover land trust activities, newsletter articles and 
the like. This effort would have benefits in public understanding of this transaction and in 
reducing the likelihood of other, less worthy amendment requests. This approach could 
help to satisfy principles 5, 6 and 7. 

 Documented grantor/direct funder intent must also be considered. In this case, the 
original easement grantor of Parcel A still owns the land but, if that were not the case, the 
land trust should consider consulting with the original grantor, if possible. While the 
easement grantor does not retain approval authority over easement amendments (unless 
that authority was specifically granted in the easement or is granted in state law), an 
angry grantor or funder can create problems and bad publicity for the land trust, even if 
standing to sue in court is not recognized. This plan helps to satisfy principle 6. 

 This amendment could be handled as moderate to moderately high risk on the 
amendment spectrums, depending on the land trust's assessment of the conservation 
values and the state laws applicable to the facts. 
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Scenario 3: Key Points Using the Amendment Principles  

Now suppose Ms. Wong wishes to amend Parcel A to allow the house lot as in scenario two. 
However, the Parcel B proposed for protection is 200 acres and is non-contiguous, located a half 
mile away on the other side of the hill.  
 
Considerations 

 The less obvious and tangible the connection between Parcel A and B, the harder it is to 
justify the tradeoff of negative conservation impacts to Parcel A for positive conservation 
impacts to Parcel B. The two parcels should be contiguous or directly connected in some 
other way, thereby protecting resources common to the purposes of both easements – for 
example, protecting lands in the same wildlife travel corridor or related lands along the 
same river. This is a good general rule regardless of the size or conservation importance 
of Parcel B, otherwise the amendment may not satisfy any of the amendment principles. 

 The public perception risks become much greater if Parcel B is not directly connected to 
Parcel A. There may be cases where this amendment might enhance overall conservation 
seen broadly, but the public relations and legal risks make it difficult at best. This 
approach may not satisfy principles 5, 6 and 7. 

 Federal and state applicable laws may not be satisfied in this scenario. All analysis 
requires outside qualified legal written evaluation to satisfy principle 2. 

 Although the final decision would rest on the specifics of the case, this is a high-risk 
amendment and it is unlikely that the land trust would proceed under these circumstances. 

 
Scenario 4:  Key Points Using the Amendment Principles  

Finally, suppose Ms. Wong wishes to amend Parcel A to allow a house lot. Instead of offering 
additional land for protection, she offers cash to the land trust if it will approve the amendment. 
 
Considerations 
Accepting cash as the entire or even most of an exchange for revising easement terms is high 
risk: the land trust's public credibility may be jeopardized by the appearance of conservation 
being for sale. A cash payment exceeding the value of the amendment to the landowner might 
address the private benefit concerns, but the land trust must also keep in mind the detrimental 
public relations that may flow from its actions. It may also establish the perception that 
violations can be excused by a payment after the fact. This approach would not likely satisfy any 
of the amendment principles, with the possible exception of principle 4. 
 

Case	Study	13:		Too	Much	Change	and	Excessive	Scope	and	Scale?			

Scenario   
The owner of a 400-acre easement-protected dairy farm approached the land trust with an 
amendment proposal that would allow him to expand his herd size greatly, diversify the 
operation, reduce water pollution and cut energy consumption. The proposal included expanding 
his herd from 400 to 2,200 cows; processing manure in a methane digester to produce electricity, 
bedding material for the cows and marketable fertilizer; and running wastewater through a series 
of greenhouses that would produce vegetables and bedding plants for local markets. The 
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amendment request was to expand the size of the farmstead building envelope from 20 acres to 
50 acres, or from 5 percent to 12.5 percent of the entire 400 acres of farmland. 
 
Considerations   

The focus of this land trust's conservation program is to conserve working farms because of the 
importance of agriculture to the state's economy, its scenic beauty and its cultural heritage. These 
are also the conservation purposes of the easement. The proposed amendment would enhance 
one principal purpose of the easement, the continuation of an economically viable farm, at the 
cost of the others. The proposed operation was out of scale with agriculture in the region, prime 
agricultural soils would be taken out of production, and the complex of new buildings would 
have had significant negative scenic impacts. Looking at the easement purposes in context of the 
conservation purposes, the community and the land trust's goals, the land trust found that the 
positive impact on the agricultural enterprise was too far outweighed by the negative impacts on 
the other conservation values protected by the easement. Moreover, expanded operations would 
likely have made the farm more economically profitable, which might raise concerns about 
possible impermissible private benefit. 
 
When easements have multiple purposes – as most do – a proposed amendment can positively 
impact one purpose and negatively impact others. Deciding how much is too much is a matter of 
scope and scale: Are the negative impacts to the purposes significant? The land trust's mission 
and the community context become important guides. One easement drafting option that may 
assist in these decisions would be to provide a ranking of conservation purposes and values or a 
definition of considerations to be taken into account if the circumstances change. Are viewshed 
and scenic values paramount, equal to or subordinate to agriculture in a particular easement? Is 
endangered species habitat more important than recreational access? Although the easement 
should protect all conservation values that the grantor is prepared to protect, an easement that 
treats all values as equal may make future interpretation and application more difficult. On the 
other hand, some land trusts prefer to have the flexibility that arises when all the conservation 
purposes and values are on an equal footing. 
 
Key Points Using the Amendment Principles  

 The land trust is rarely if ever obligated to say yes. Following the amendment policy and 
documenting the reasoning behind decisions will help a land trust defend whatever 
decision it determines is appropriate in each case. 

 Denying this request satisfies principles 1, 2, 3, 4, 5, 6 and 7. It would require major 
modification of the request to enable any amendment to satisfy the amendment principles 
in this situation. 

 A land trust should handle this proposal as a high-risk amendment. 
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Outside	the	Amendment	Principles	

Case	Study	14:		Partial	Condemnation	for	Storm	Water	Drainage	
Improvement		

Scenario  

A conservation easement protects a large parcel of agricultural land that abuts the entire 
shoreline of an old river oxbow, now separate from the river channel. The property is located on 
the opposite side of a city street from an old industrial site being cleaned up under the state's 
Brownfields program and slated to be redeveloped as an office complex, hotel and conference 
center. 
 
As a condition for redevelopment of the Brownfields site, the city required the developer to 
install an engineered storm water retention and treatment system. The only feasible outlet from 
that system would require installation of drains under the city street and across the conservation 
easement land to the oxbow pond (a public water body). The city asked the easement landowner 
for a drainage easement for the project. The property owner was willing but reminded the city 
that there was a conservation easement on the property. 
 
The land trust's internal policy required that, in cases of potential condemnation, the land trust 
must wait for an official decision of condemnation before deciding whether to amend an 
easement. Negotiations with the developer, city and landowner resulted in the city's 
commencement of proceedings to condemn the easement to the extent needed to construct the 
drainage system. The land trust determined that the proposed storm water and drainage system 
would provide better handling of storm water than had been the case under the existing sheet 
drainage condition and found that the plan had environmental benefits. Consistent with these 
findings, the land trust agreed to release the easement terms to the extent necessary for the 
drainage. The remainder of the easement was not affected. An amendment in lieu of 
condemnation was completed, and the land trust used the modest condemnation proceeds to 
construct an interpretive kiosk on the property as permitted by the easement. 
 
Key Points Using the Amendment Principles  

 The land trust did not voluntarily amend or release the easement but entered into 
negotiated condemnation proceedings – a situation that falls outside of the amendment 
principles – but for which a land trust can still (and should) find utility for them. 

 The land trust could reasonably conclude that the proposed condemnation did not have 
significant negative impact on the purposes or conservation values of the property and, in 
fact, had some benefits. In a different circumstance, the land trust might consider whether 
to insist that the infrastructure be moved to a more suitable location or reconfigured to 
reduce negative results. Then, when satisfied and properly compensated, the land trust 
could proceed with a formal written notice of pending condemnation and a deed or right-
of-way in lieu of actual condemnation. Remember that not all entities have condemnation 
authority. 
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 By requiring the public entity to document the actual condemnation decision with a 
detailed negotiated plan, the land trust ensured that the proposed partial release of the 
easement had been officially found to achieve public purposes and would, in fact, be 
required by governmental authority, protecting the land trust from challenges. 

 The land trust must be fully and properly compensated. 
 Rarely does this scenario require an actual amendment because the deed in lieu of 

condemnation or the right-of-way signed by the land trust modifies the conservation 
easement automatically upon recording. 

 

Some	Final	Observations	on	the	Case	Studies 
These case studies illustrate just a handful of the many different fact patterns that land trusts 
face. Different legal jurisdictions and organizational missions affect how land trusts handle these 
amendment proposals. Despite all the variables, these examples also show how land trusts 
typically converge on basic common steps to make their amendment decisions. It’s important to 
remember that the amendment principles and screening questions allow the land trust to 
objectively evaluate a proposed amendment's compliance with law, consistency with easement 
purposes and effect on conservation values of the property. In addition, when faced with an 
amendment request, the land trust should:  

 Gather information as needed to apply these tests and document the results 
 Always consults qualified legal counsel 
 Seek input from outside parties, such as experts like appraisers and biologists, as needed 

(generally, the more complex or controversial the amendment, the more advice from 
outside sources and authorities should be sought) 

 Remember that they can negotiate positive conservation results from less-than-optimal 
amendment proposals, rather than simply saying no.  

 Realize that, sometimes, the right answer is no. 
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Chapter 7 Trends and Conclusions 
Experience shows that, as conservation easements age, amendment proposals become 
increasingly complex. Changes on the land, changes in ownership, evolving economic forces and 
community needs, market and scientific changes, climate change impacts, outdated easement 
language and conservation easement violations all bring to the surface new amendment 
challenges. While the land trust community continuously refines its techniques as it gains 
experience, critical areas remain uncertain. Thus, the land trust community, lawmakers and the 
courts are finding their way by:  

 Evaluating amendment proposals. Land trusts continually refine their methods for 
evaluating the effects of proposed amendments. In particular, they review their methods 
of weighing tradeoffs in conservation values and impacts to conservation purposes. As 
more land trusts gain experience, decision making and documentation methods are 
becoming more consistent across the community. In the long run, solid amendment 
policies and consistency in the way they are applied nationally will help uphold the value 
of conservation easements as a land protection tool that can withstand the test of time. 

 Clarifying the law. As land trusts implement amendments, practical experience from the 
field will influence best practices, judicial decisions and legislative enactments, which, in 
turn, will clarify state and federal laws and provide clearer guidance to practitioners. 
Legal advisors do not always agree about the legal underpinnings of easements and the 
constraints on amendments, but we can expect that uncertainties will be resolved over 
time as the courts test amendments and applicable laws, as the IRS views are clarified, 
and as state legislatures refine easement enabling statutes. Some states may follow Maine 
and Rhode Island’s lead by amending their enabling statutes to establish clear amendment 
and termination standards and procedures. 

 Clarifying the role of public entity oversight, if any. With more experience, leaders in the 
field will develop clearer guidance about when it is recommended, advantageous or 
legally required to seek approval of an independent government body for a proposed 
amendment, and how best to do so. Likewise, land trusts can help these entities to 
simplify and streamline their practices for approval of proposed amendments. 

 Clarifying the effect of easement origin. How an amendment policy applies to different 
types of conservation easements – whether donated, purchased, reserved or exacted – is 
relevant as part of the amendment process considerations. 

 Improving easement language to minimize the need for amendments. Drafting 
conservation purposes and restrictions to endure without amendment is an evolving art. 
Land trusts have learned that easements should not include language that is unnecessarily 
restrictive, ambiguous, time-limited, does not support the conservation purposes or is 
disproportionately difficult to monitor and enforce. They continually improve easement 
language to be flexible enough to accommodate changes in technology, changes from 
nature and new economic uses of the land. All easement drafters must stay attuned to 
lessons from the ground, to learn from others' successes and mistakes, as well as from 
their own. 

 Including amendment provisions in conservation easements. Land trusts can avoid many 
of the state law uncertainties associated with easement amendments if their easements 
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include a well-drafted amendment provision. The provision affirmatively reserves to the 
land trust authority to amend and informs grantors that amendments may occur. 

 
Although conservation easements have been in use for several decades, the land trust 
community's experience with amendments is still relatively minimal and evolving. Amendment 
questions often do not arise until the property has changed hands because the original easement 
grantors usually remain comfortable with their decisions. As a result, land trusts may go years 
before facing complex amendment decisions. This publication seeks to provide land trusts with 
the most current and best available practical advice. Key points for land trusts to remember: 

 Focus on solid initial easement drafting to minimize the need for future amendments to 
the greatest extent possible.  

 Adopt and use a standard easement format or template and boilerplate provisions that 
reduce errors and ambiguity. 

 Avoid over-commitment on easement drafting and the timing of completion. Now that 
the tax incentives are permanent, land trusts and landowners have more time to make 
thoughtful decisions without the threat of expiration of the tax incentives at year-end. 

 Include in the easement deed an amendment provision that affirmatively reserves to the 
land trust authority to amend and informs grantors that amendments may occur. 

 Consider amendments with caution proportional to the circumstances and the risk. 
 Develop and follow a written amendment policy and procedures that include the 

amendment principles and screening questions, as well as the organizational mission and 
goals so that land trust intent is clear. 

 Obtain expert legal advice to develop an amendment policy and to review and draft 
proposed amendments. 

 Discuss the land trust’s amendment policy with the easement grantor and any direct 
funders of the project. 

 Use organizational mission and goals to inform amendment decisions, so that 
conservation easements will continue to benefit the public despite any change. 

 Be transparent in land trust actions and be prepared to confirm them when landowners, 
land trust members, the public and state and federal regulators question decisions. 

 Act with recognition that any land trust actions, including but not limited to amendments, 
may cause scrutiny by state and federal regulators and independent government bodies 
with repercussions beyond the land trust and into the national land trust community.  

 Explain decisions to board and staff to continue institutional knowledge, culture and 
messaging. 

 Keep current with developments as the amendment field continues to evolve. For more 
information on training opportunities, go to www.lta.org.  

 
Whether, when, who, what and how to modify conservation easements will be a perpetual 
challenge to the land trust community's obligation to ensure lasting land conservation that serves 
public interests. A land trust must uphold this obligation, even when confronted with inevitable 
changes that passage of time may bring to easement properties. There are a number of tools that 
land trusts need to address many of the challenges that change brings to conservation easements. 
These tools can help land trusts reach amendment decisions that comply with the law, uphold 
easement intent and are reasonable. The Land Trust Alliance will continue to work with 
easement practitioners and legal advisors to keep land trusts informed on this issue.  
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Glossary 

Conservation purposes: The specific purposes stated in the purpose clause of a conservation 
easement, typically including protection of one or more conservation values. This term is not 
necessarily synonymous with the conservation purposes for tax-deductible conservation 
easements as defined by the IRS in Treasury Regulations Section 1.170A-14 (although there is 
usually significant overlap). 
 
Conservation values: The characteristics of a property that provide important benefits to the 
public and make the property worthy of permanent conservation, such as presence of threatened 
or endangered species, important wildlife habitat, scenic views, prime agricultural soils, publicly 
used trails, strategic location in a corridor of protected land, water resource protection features 
and so on. Conservation values are inventoried in the baseline documentation, which must be 
supplemented by a current conditions report if the conservation easement is amended in a way 
that affects those values. 
 
Corrective deeds: Amendments that correct mutual mistakes or supply accidentally omitted 
exhibits can be recorded as corrective deeds, corrective conservation easements or as 
amendments. All corrections should be consistent with the amendment principles and the land 
trust’s amendment policy and procedures. Corrective deeds may present problems if there has 
been reliance on the existing easement. For example, if an appraiser relied on the original 
easement deed to arrive at an easement value for tax deduction purposes that is inconsistent with 
the value under the corrected deed, then the appraisal must be corrected and amended tax returns 
filed. 
 
Easement amendment provision: An amendment provision in a conservation easement 
affirmatively declares the land trust’s power to modify the easement, consistent with the 
easement’s overall conservation purposes and subject to all applicable laws. In some states, an 
amendment provision may be necessary to make any changes to an easement without court 
approval. Because state laws may be uncertain and may change, an amendment provision may 
assist in the future, even if not obviously essential today. An amendment provision also informs 
readers that the easement may be modified, thus putting grantors, owners, members, funding 
sources and the general public on notice. 
 
Private inurement and impermissible private benefit: These two concepts are creations of 
federal tax law for charitable organizations. Prohibitions on private inurement and impermissible 
private benefit are designed to ensure that charitable assets are used to further public (or 
charitable) purposes, not private ends. Private inurement and impermissible private benefit may 
occur in many different forms, including, for example, payment of excessive compensation, 
making inadequately secured loans, transferring assets for less than fair market value, or receipt 
of less than fair market value on the sale or exchange of property. Violation of private inurement 
and private benefit rules may result in monetary penalties35 and, in extreme cases, the loss of the 
charity's tax-exempt status.36  
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Spillover benefits: Positive results arising from additional new land to be conserved and its 
positive impact on the original easement land, usually to offset some other change that may have 
a negative effect on the original easement purposes, values or restrictions. Spillover benefits can 
also be used to offset private benefit and to assure stakeholders that public benefit is enhanced or 
at least is net neutral. 
 
Swap, exchange or substitution: The removal of some or all of the originally protected 
property from the terms and restrictions of the original deed of conservation easement in 
exchange for either protection of some other property or payment of cash. See the IRS 
Information Letter cited in the appendices,37 as well as the court opinions in the appendices.38 
 
Termination or extinguishment versus amendment: In certain contexts, it can be difficult to 
distinguish between an amendment and a partial termination. For the purposes of this book, a full 
termination occurs when a conservation easement has been completely terminated or 
extinguished. A partial termination occurs when a geographic portion of the easement’s 
protected property has been removed from the easement. Often a partial termination is 
accompanied by other changes to the easement, such as the addition of new property or 
strengthening of the easement’s restrictions. These instances are treated as both partial 
terminations and amendments. 
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Endnotes 

1 Both conservation purposes and conservation restrictions must be protected in perpetuity, and the easement itself 
must be granted in perpetuity. The Internal Revenue Code (IRC) provides that easements are tax deductible if they 
meet requirements in the Code and Treasury Regulations. IRC §170(a)(1). Under section 170(f)(3)(B)(iii) and 
170(h), a person who contributes a qualified real property interest to a qualified organization exclusively for a 
conservation purpose can claim an income tax charitable deduction to the extent of the value contributed. The 
Internal Revenue Code defines qualified real property interest as “a restriction (granted in perpetuity) on the use 
which may be made of the real property.” IRC §170(h)(2)(C). Moreover, IRC section 170(h) and the Treasury 
Regulations section 1.170A-14 apply, requiring that an easement must be granted in perpetuity and the conservation 
purpose of the contribution must be protected in perpetuity. 
 
2 E.g., IRS, Conservation Easement Audit Techniques Guide, available at https://www.irs.gov/Businesses/Small-
Businesses-&-Self-Employed/Conservation-Easement-Audit-Techniques-Guide#_Toc137 (“Conservation 
easements should not be amended except in limited circumstances such as to correct a typographical error in the 
original easement document. An easement is not enforceable in perpetuity if it allows amendments that change the 
nature of the restrictions imposed on the property.”). 
 
3 E.g., Commissioner v. Simmons, 646 F.3d 6, 10 (D.C. Cir. 2011), followed in Kaufman v. Shulman, 687 F.3d 21, 
28 (1st Cir. 2012), aff’d after remand sub nom. Kaufman v. Commissioner, 784 F.3d 56 (1st Cir. 2015); Strasburg v. 
Commissioner, 79 T.C.M, 1697, 1704-05 (2000). 
 
4 For a robust debate on these complexities, see Jay, Jessica E., When Perpetual Is Not Forever: The 
Challenge of Changing Conditions, Amendment, and Termination of Conservation Easements, 36 Harv. Envtl. L. 
Rev. 1 (2012) available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2043193; Schwing, Ann Taylor, 
Perpetuity is Forever, Almost Always: Why It Is Wrong to Promote Amendment and Termination of Perpetual 
Conservation Easements, 37 Harv. Envtl. L. Rev. 217 (2013) available at http://harvardelr.com/wp-
content/uploads/2013/05/Schwing.pdf); and Jay, Jessica E., Understanding When Perpetual Is Not Forever: An 
Update to the Challenge of Changing Conditions, Amendment, and Termination of Perpetual Conservation 
Easements, and Response to Ann Taylor Schwing, 37 Harv. Envtl. L. Rev. 247 (2013) available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2270044. 
 
5 See, specifically, Senate Finance Committee’s list of questions to The Nature Conservancy (2005), available at 
http://www.finance.senate.gov/release/senators-continue-inquiry-into-the-nature-conservancy; IRS Conservation 
Easement Audit Techniques Guide, Ch. 11 (2011), available at https://www.irs.gov/Businesses/Small-Businesses-&-
Self-Employed/Conservation-Easement-Audit-Techniques-Guide (“Conservation easements are not in perpetuity if 
they can be abandoned or terminated.”); Belk v. Commissioner, 774 F.3d 221 (4th Cir. 2014) (Belk III), aff’g 140 
T.C. No. 1 (U.S.T.C. 2013) (Belk I) and T.C. Memo. 2013-154 (U.S.T.C. 2013) (Belk II); Balsam Mountain 
Investments, LLC v. Commissioner, T.C. Memo 2015-43 (U.S.T.C. 2015); Bosque Canyon Ranch, L.P. v. 
Commissioner, T.C. Memo 2015-130 (U.S.T.C. 2015). 
 
6 The IRS views amendments releasing land or restrictions from an easement as partial extinguishments. For 
example, IRS Form 990 Instructions for Schedule D, available at www.irs.gov/pub/irs-pdf/i990sd.pdf (“An 
easement is also released, extinguished, or terminated when all or part of the property subject to the easement is 
removed from the protection of the easement in exchange for the protection of some other property or cash to be 
used to protect some other property.”).   
 
7 Simmons v. Commissioner, 646 F.3d 6 (D.C. Cir. 2011), affirming T.C. Memo 2009-208 (U.S.T.C. 2009). 
 
8 Belk v. Commissioner, 774 F.3d 221 (4th Cir. 2014) (Belk III), aff’g 140 T.C. No. 1 (U.S.T.C. 2013) (Belk I) and 
T.C. Memo 2013-154 (U.S.T.C. 2013) (Belk II); Balsam Mountain Investments, LLC v. Commissioner, T.C. Memo 
2015-43 (U.S.T.C. 2015); Bosque Canyon Ranch, L.P. v. Commissioner, T.C. Memo 2015-130 (U.S.T.C. 2015). 
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9 E.g., Guidestar, http://www.guidestar.org/; National Center for Charitable Statistics, 
http://nccsweb.urban.org/PubApps/search.php. 
 
10 I.R.C. §501(c)(3); Treas. Reg. §1.501(c)(3)–1(d)(1)(ii). 
 
11 For a more detailed discussion of the private inurement and private benefit doctrines, see Bruce R. Hopkins, The 
Law of Tax-Exempt Organizations §§20.1-20.12 (11th ed., 2015); Jonathan Blum, What Does Private Benefit Really 
Mean Day to Day, Fifth Symposium on Advanced Legal Topics in Land Conservation (June 2015), 
http://learningcenter.lta.org/clearinghouse/documents/39671. 
 
12 IRC §501(c)(3) provides that an organization will qualify for tax-exempt status only if "no part of the net earnings 
[of the organization] inures to the benefit of any private shareholder or individual," and the Treasury Regulations 
under §1.501(a)-1 define "private shareholder or individual"  as "persons having a personal and private interest in 
the activities of the organization." 
 
13 For example, payment of reasonable compensation to officers or employees is permitted. Whether a particular 
amount of compensation is reasonable is a question of fact. 
 
14 See, e.g., Rev. Rul. 70-186, 1970-1 C.B. 128 (organization formed to preserve a lake as a public recreational 
facility and to improve the condition of the water in the lake to enhance its recreational features qualified for tax-
exemption under §501(c)(3) because any private benefits derived by the lakefront property owners would not lessen 
the public benefits flowing from the organization's operations and, "in fact, it would be impossible for the 
organization to accomplish its purposes without providing benefits to the lakefront property owners"). 
 
15 See, e.g., Rev. Rul. 75-286, 1975-2 C.B. 210 (organization formed by residents of a city block to preserve and 
beautify the block that enhanced the value of the residents' properties did not qualify for tax exemption under 
§501(c)(3) because it was organized and operated to serve the private interests of its members; the ruling notes that 
it is distinguishable from Rev. Rul. 68-14, 1968-1 C.B. 243, in which an organization formed to preserve and 
develop the beauty of a city qualified for tax exemption under §501(c)(3) because the organization had a broad 
program to beautify the city rather than one restricted to improving the area adjacent to the residences of its 
members). 
 
16 IRS Priv. Ltr. Rul. 201110020 (Mar. 11, 2011), available at http://www.irs.gov/pub/irs-wd/1110020.pdf (land 
trust violated the private benefit doctrine by amending an easement to allow two houses, when the original easement 
limited development to one home).  
 
17 For more information on the conservation easement enabling statutes, see the Land Trust Alliance publication “A 
Guided Tour of the Conservation Easement Enabling Statutes,” available online at 
http://learningcenter.lta.org/clearinghouse/documents/768 (updated in 2014). One view is that the word manner 
refers to the basic property law formalities of creation, recordation, amendment and termination. Under this analysis, 
section 2(a) is read narrowly to require that the procedural and technical aspects of an amendment or termination 
track the same as those for conventional easements, but do not abrogate any other potentially applicable existing 
law, such as the charitable trust doctrine, as it relates to a holder’s ability to deviate from the terms or purposes of 
the charitable gifts it solicits and accepts. In other words, amendment and termination are controlled by other aspects 
of law, not just basic property law. 
 
A second interpretation of section 2(a) is that it renders conservation easements subject to the same amendment and 
termination treatment as conventional easements. In other words, not only the mechanics, but all of the substantive 
common law doctrines and statutes justifying amendment and termination of conventional easements apply 
identically to conservation easements. Some argue this interpretation governs because easements arise from the 
tradition of property law and not from charitable trust law traditions. Comments to the UCEA section 3 were 
amended by the UCEA drafters in 2007 to be clear: “the existing case and statute law of adopting states as it relates 
to the enforcement of charitable trusts should apply to conservation easements” (see 
http://www.uniformlaws.org/Act.aspx?title=Conservation%20Easement%20Act). 
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18 For an in-depth review of Maine’s statutory changes, see Jeff Pidot, Conservation Easement Reform: As Maine 
Goes Should the Nation Follow? 74 L. & Contemp. Prob. 1-27 (Fall 2011), available at 
http://scholarship.law.duke.edu/lcp/vol74/iss4/2.  
 
19 For a useful overview of several issues that enabling statute reform might tackle, including amendment and 
termination, see Nancy A. McLaughlin & Jeff Pidot, Conservation Easement Enabling Statutes: Perspectives on 
Reform, Utah L. Rev. 811 (University of Utah College of Law Research Paper No. 61), available at 
http://ssrn.com/abstract=2402767. The authors agree that other states should consider Maine and Rhode Island’s 
approach of clarifying their enabling statutes on the issue of amendment and termination. 
 
20 See Terry M. Knowles, Amending or Terminating Conservation Easements: The New Hampshire Experience, 3 
Utah L. Rev. 871 (2013), available at http://web.law.columbia.edu/sites/default/files/microsites/attorneys-
general/knowles_amending_and_terminating_ces_nh_experience.pdf (a summary of how the guidelines are working 
on the ground). 
 
21 See National Association of State Charity Officials, http://www.nasconet.org/. Links to all the state offices that 
regulate charitable organizations and charitable solicitations are available at http://www.nasconet.org/resources. 
 
22 See Montana Annotated Code 2015, section 72-38-402 (4). 
 
24 See “When Perpetual is not Forever: The Challenge of Changing Conditions, Amendment, and Termination of 
Perpetual Conservation Easements,” Jessica Jay, Harvard Environmental Law Review (Vol. 36) 2012. 
http://harvardelr.com/wp-content/uploads/2012/04/Jay.pdf and “Understanding When Perpetual Is Not Forever: An 
Update to the Challenge of Changing Conditions, Amendment, and Termination of Perpetual Conservation 
Easements, and Response to Ann Taylor Schwing,” by Jessica Jay, Harvard Environmental Law Review (Vol. 37 
Issue 1) 2013 http://harvardelr.com/wp-content/uploads/2013/05/Jay.pdf.  See also, “Perpetuity is Forever, Almost 
Always,” by Ann Taylor Schwing, Harvard Environmental Law Review (Vol. 37 Issue 1) 2013  
http://harvardelr.com/wp-content/uploads/2013/05/Schwing.pdf 
 
25 The court states: “In sum, this case involves a conservation easement purchased for what we understand to be the 
grantor’s asking price, and which expressly provides that it may be terminated after twenty-five years upon 
satisfaction of certain conditions. We think it unnecessary to our result, and express no opinion as to how the 
principles generally applicable to charitable trusts would apply to expressly perpetual conservation easements 
conveyed in whole or in part as charitable gifts, or purchased under other statutes or provisions.” Long Green Valley 
Ass’n v. Bellevale Farms, Inc., 432 Md. 292, 319 n.37, 68 A.3d 843, 859 n.37 (2013). 
 
26 See www.uniformlaws.org/LegislativeFactSheet.aspx?title=Trust%20Code.  
 
27 For a list of states with charitable solicitation statutes, see http://multistatefiling.org/. For an overview of and links 
to state charitable solicitation laws, see https://www.councilofnonprofits.org/tools-resources/charitable-solicitation-
registration. 
 
28 NH RSA 7:19-a., available at http://www.gencourt.state.nh.us/rsa/html/i/7/7-19-a.htm; Attorney General, 
available at http://doj.nh.gov/charitable-trusts/conservation-easements.htm 
 
29 For an overview of the different positions on amendments, see “Understanding the Debate about Conservation 
Easement Amendments,” Jane Ellen Hamilton. Saving Land vol.33, No. 1 (2014), pp. 14-19.  
 
30Belk v. Commissioner, (4th Cir. 2014), affirming 140 T.C. No. 1, January 28, 2013; T.C. Memo. 2013-154, June 
19, 2013, Balsam Mountain Investments v. Commissioner, T.C. Memo 2015-43 and Bosque Canyon Ranch v. 
Commissioner, T.C. Memo 2015-130 (U.S.T.C. July 2015)   
 
31 Elizabeth Byers and Karin Marchetti Ponte, The Conservation Easement Handbook, p. 468 (2d ed. 2005). 
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32 However, a corrective amendment that removes a parcel of land from the easement property that was included 
only by mutual mistake is consistent with Principle 7 because that parcel was never intended to be protected in the 
first place. The same rule applies to the easement deed that mistakenly includes a portion of a neighbor’s land. 
 
33 Risk grows with a more generous interpretation of incidental. 
 
34 For illustrative examples of drafting, stewardship and enforcement gone wrong, see Appendix F.  
 
35 I.R.C. §4958(a)-(c) (penalties on disqualified persons who engage in excess benefit transactions and on those that 
approve or participate in the transaction). 
 
36 E.g., I.R.S. Priv. Ltr. Rul. 201110020 (March 11, 2011), available at http://www.irs.gov/pub/irs-wd/1110020.pdf. 
 
37 IRS Information Letter 2012-0017 (March 5, 2012), available at http://www.irs.gov/pub/irs-wd/12-0017.pdf" 
http://www.irs.gov/pub/irs-wd/12-0017.pdf, discussed in Melanie B. Leslie, Conservation Easements as Charitable 
Property: Fiduciary Duties and the Limits of Charitable Self-Regulation, 33 Utah Env. L. Rev. 164, 165 (2013). 
 
38 Belk v. Commissioner, 774 F.3d 221 (4th Cir. 2014) (Belk III), aff’g 140 T.C. No. 1 (U.S.T.C. 2013) (Belk I) and 
T.C. Memo 2013-154 (2013) (Belk II); Balsam Mountain Investments, LLC v. Commissioner, T.C. Memo 2015-43 
(2015); Bosque Canyon Ranch, L.P. v. Commissioner, T.C. Memo 2015-130 (2015).  
 
 
 
 
 
 
 
 
 
 


