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F
ew legislative enactments 
applicable to residential 
mortgage foreclosure pro-
ceedings have engendered 
as much litigation as Real 

Property Actions and Proceed-
ings Law (RPAPL) §1304. RPAPL 
§1304(1) imposed the require-
ment on lenders and loan servicers 
foreclosing on residential property 
that, at least 90 days before com-
mencing legal action, they must 
provide the borrower with the form 
of notice prescribed by the stat-
ute, which provides, among other 
things, notice to the borrower of 
the impending legal action. 

The notice required by RPAPL 
§1304(1) is commonly referred 
to as the 90-day pre-foreclosure 
notice. RPAPL §1304(2) provides 
that the 90-day pre-foreclosure 
notice must be sent by the lender 
or loan servicer "by registered or 
certified mail and also by first-class 
mail to the last known address of 
the borrower, and if different, to 
the residence that is the subject 
of the mortgage." 

RPAPL §1304, when initially 
enacted, applied only to "high-
cost," "subprime" and "non-tradi-
tional" home loans, terms that are 
defined within the statute. These 
provisions first became effective 
with foreclosure actions com-
menced on or after Sept. I, 2008. 
Subsequently, Section 1304 was 
amended, effective Jan. 14, 2010, 
to take its current form, by deleting 
all references to "high-cost," "sub-
prime," and "non-traditional" home 
loans, and the statute was broad-
ened to apply to any "home loan" 
as defined in Section 1304(5). See, 
e.g., Aurora Loan Services a. Weis-
blum, 85 A.D.3d 95,923 N.YS.2d 609 
(2d Dept. 2011) (describing the leg-
islative history of RPAPL §1304)_ 

More than six years after it first 
went into effect, and more than 
five years after it was broadened 
to apply to any "home loan," there 
has been a recent spate of deci-
sions from various departments 
of the Appellate Division and 
trial courts evidencing that lend- 
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ers, in many instances, remain 
ill-equipped to comply with the 
statute. Indeed, these decisions 
reveal that, although Section 1304 
first went into effect more than six 
years ago, lenders have struggled 
in many instances to meet the 
evidentiary burdens that courts 
have imposed upon them in order 
to show that they have complied 
with the requirements of it. 

Cases 

In a seminal decision issued 
by the Appellate Division, Second 
Department, in May 2011, Aurora 
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Loan Services v. Weisblum, the 
court made clear that the require-
ments imposed by Section 1304 
were to be strictly construed. 
In Weisblum, the court held that 
"proper service of §1304 notice 
on the borrower or borrowers is 
a condition precedent to the com-
mencement of a foreclosure action, 
and the plaintiff has the burden 
of establishing satisfaction of this 
condition." The court also held in 
Weisblum that proper service of 
Section 1304 notice "is a manda-
tory condition precedent" and the 
lender must establish "its strict 
compliance with RPAPL 1304" in 
order to be permitted to maintain 
a residential foreclosure action. 

Of particular significance, in 
Weisblum the Second Department 
made clear that, in order to meet  

its burden of proof, the lender is 
required to "submit an affidavit of 
service to establish proper service 
on [the] borrower[) 'by registered 
or certified mail and also by first-
class mail' to their last known 
address." 

After Weisblum, the fact that a 
lender must submit an affidavit of 
service in order to meet its burden 
of showing compliance with RPAPL 
§1304 has been repeatedly reaf-
firmed by the Second Department. 

For instance, in Deutsche Bank 
a. Spanos, 102 A.D.3d 909, 961 
N.YS2d 200 (2d Dept. 2013), the 
Second Department held that the 
plaintiff-lender failed to meet its 
burden of proof because it "failed 
to submit an affidavit of service 
evincing that it properly served 
the appellant pursuant to RPAPL 
1304." 

Similarly, in a decision issued 
earlier this year, the Second Depart-
ment held, in reliance upon Weis-
blum and Spanos, that, because 
"the plaintiff failed to submit an 
affidavit of service evincing that 
it properly served the__.defen-
dants pursuant to RPAPL 1304," 
the plaintiff-lender failed to tender 
sufficient evidence to establish 
"its strict compliance with RPAPL 
1304." Wells Fargo Bank v. Burke, 
125 A.D.3d 765,-N.Y.S.2d-(2d Dept. 
2015). 

Lenders' Approaches 

Despite the affidavit of service 
requirement imposed by Weisblum 
and the cases that have followed 
it, many lenders continue to try 
to meet their burden of showing 
compliance with Section 1304 by 
some way other than submitting an 
affidavit of service from a person 
with first-hand knowledge of the 
mailing_ 

One approach lenders have 
taken to show compliance with 
Section 1304 is by including infor-
mation in the affirmation of lender's 
counsel submitted in support of a 
motion for summary judgment con-
cerning the manner in which the 
notice was mailed, and attaching 
copies of the notice to counsel's 
affirmation. 

Rarely, however, does lender's 
counsel have any first- » Pages 
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hand knowledge of the mailing of 
the ndttce. It is for that reason that 
many courts have concluded that 
including mailing information for 
the §1304 notice in the affirmation, 
of the lender's counsel is insuffi-
cieut for the lender to meet its bur-
den of showing strict compliance 
with Section 1304. See Deutsche 
Bank v. Cohen, 2015 WL 851452 
(Sup. Ct. Kings Co. Feb. 24, 2015) 
("conclusory statements" in an 
affidavit of counsel regarding the 
service of RPAPL §1304 notices "do 
not demonstrate proof of proper 
service" and foreclosure action was 
dismissed). 

Another approach lenders 
have taken to attempt to show 
compliance with Section 1304 on 
a motion for summary judgment 
is to include information in the 
affidavit of one of its representa-
tives or the representative of the 
loan servicer acting on behalf of 
the lender regarding the mailing 
of the RPAPL §1304 notice. 

This approach too has been 
roundly criticized, no more so than 
in T.D. Bank u. Leroy, 121 A.D.3d 
,1256, 995 N.YS.2d 625 (3d Dept. 
2014). In Leroy, the Appellate Divi-
sion, Third Department, concluded 
that the Supreme Court had erred 
in holding that the plaintiff-lender  

had proved as a matter of law that 
it properly served the borrower 
with the Section 1304 notice. The 
plaintiff-lender had "submitted 
an affidavit of an assistant vice-
president," as well as "a copy of 
a letter containing the statutorily-
required language and dated more 
than 90 days prior to commence-
ment, along with a certified mail 
receipt that contains [borrower's] 
name and address but does not 
contain a postmark or date of 
mailing." 

The Third Department rejected 
this evidence as sufficient for the 
plaintiff-lender to meet its bur-
den of showing strict compliance 
with Section 1304 on a motion for 
summary judgment, citing the 
fact that "It]he record does not 
include an affidavit from anyone 
with personal knowledge of the 
mailing." The court in Leroy, in 
reliance upon Spanos, concluded 
that the evidence submitted "was 
insufficient to prove that the RPAPL 
1304 notice was properly mailed 
to defendant." 

Steps and Procedures 

A number of trial courts within 
the Second Department have fol-
lowed Leroy in concluding that a 
lender has failed to meet its bur-
den of showing compliance with 
Section 1304. In U.S Bank National 
Association u. Lampley, 46 Misc.3d  

630 (Sup. Ct. Kings. Co. 2014), the 
Supreme Court held, citing Leroy, 
that where the affidavit of the lend-
er's loan servicer did not "state 
that she served the 90-day notice 
or identify the individual who did 
so," the plaintiff "failed to submit 
an affidavit of service _evincing 
that it properly served the mort-
gagor pursuant to RPAPL 1304." 
See also M&T Bank v. Bachoo, 
2015 WL 851454 (Sup. Ct. Kings 
Co. Feb. 24, 2015) (citing Leroy for 

the proposition that, "without an 
affidavit by a person with knowl-
edge of the mailing, plaintiff has 
not shown strict compliance with 
the statute"). 

Thus, despite the fact that the 
requirements imposed by courts 
do not seem particularly oner-
ous, lenders have failed—time 
and again—to show in residential 
foreclosure actions that they have 
met the requirements imposed by 
RPAPL §1304. Many lenders, there-
fore, need to consider modifying  

their procedures with respect 
to the mailing of Section 1304 
notices to ensure that they are 
able to meet the requirements 
that courts have imposed—and 
that courts are strictly requiring 
lenders to comply with. 

First, lenders should create con-
temporaneous affidavits of service 
to memorialize the mailing of the 
Section 1304 notice. The key word 
is "contemporaneous"—the affida-
vits should not be created years 

after the fact, when litigation has 
already commenced, by a person 
with no first-hand knowledge of 
the mailing of the notice. The affi-
davit of service should be com-
pleted by the person internally 
within the lender or the loan ser-
vicer who is "responsible for the 
mailing of the notice and, thus, 
the person who will have first-
hand knowledge of the mailing. If 
the lender does anything short of 
meeting these requirements, the 
lender runs the risk of falling short 

of meeting its burden of showing 
compliance with Section 1304. See, 
e.g., Burke, 125 A.D.3d at 765. 

Second, lenders should include 
language on the face of the notice 
which specifically provides that 
the notice was sent both by first-
class mail and certified mail, as 
required by the statute, and retain 
any postmark information asso-
ciated with the mailing. In many 
instances, lenders are submit 
ting notices that give no indica-
tion—on the face of the notice 
or otherwise—that the notice 
was sent in compliance with the 
statute. 

Finally, the lender seeking to 
show its compliance with Sec-
tion 1304 would be wise to be 
able to produce tracking infor-
mation at the time it moves for 
summary judgment showing that 
the notice was sent and received 
by the borrower. Again, however, 
this documentary evidence must 
be memorialized contemporane-
ously with the mailing and receipt, 
by the borrower of the notices, 
as in many instances tracking 
numbers provided by the U.S. 
Postal Service expire and cannot 
be tracked by the time that the 
lender is attempting to show its 
compliance with Section 1304 dur-
ing the course of litigation—which 
often occurs a year or more after 
the original notice was sent to the 
borrower. 

• In the days following the mail-
ing, therefore, representatives of 
the lender or the loan servicer 
.responsible for the mailing should 
input the tracking informatiop into 
the U.S. Postal Service website, 
confirm based upon the tracking 
information that the notice was 
delivered to the borrower, and 
then print and retain those'con-
firmatory notices so that they can 
be used later in the event the mat-
ter proceeds to litigation. 

Lenders should create contemporaneous affidavits of 
service to memorialize the mailing of the Section 1304 
notice. The key word is 'contemporaneous'—the affidavits 
should not be created years after the fact, when litigation 
has already commenced, by a person with no first-hand 
knowledge of the mailing of the notice. 

Conclusion 

The steps outlined hereto show 
compliance with RPAPL §1304 are 
not complicated. Indeed, they are 
simple steps and procedures that 
all sophisticated lenders should 
have in place to ensure that they 
can show compliance with the 
statute. For reasons that are not 
entirely clear, however,, many 
lenders continue to resist put-
ting in place formal procedures 
to ensure that the evidence they 
present on a motion for sum-
mary judgment in a foreclosure 
action conclusively shows that  
the lender complied with the stat- 
ute. So long as lenders continue 
to resist putting in place formal 
procedures to show compliance 
with Section 1304, more decisions 
like Weisblum, Spanos, Leroy and, 
most recently, Burke, are sure to  
follow. 
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