
`Waived' Standing Defense in Mortgage 
Foreclosures: Far From Model of Clarity 

P
ractitioners in the area 
of mortgage foreclosures 
know that for the past sev-
eral years at the center of 
virtually every contested 

mortgage foreclosure proceeding 
is a defense founded upon the 
plaintiff's alleged lack of standing. 
Where a defendant-borrower puts 
the plaintiff-lender's standing into 
issue, it is the lender that has the 
burden of proving its standing in 
order to be entitled to relief. See 
Bank of New York v. Silverberg, 86 
A.D.3d 274, 926 N_Y.S.2d 532 (2d 
Dept_ 2011) ("Where. ..the issue of 
standing is raised by a defendant, 
a plaintiff must prove its standing 
in order to be entitled to relief. "). 

Until recently, lenders could gen-
erally rest assured that, if a bor-
rower in a mortgage foreclosure 
action did not specifically plead 
the affirmative defense of lack of 
standing in its answer, standing 
was not in issue in the proceed-
ing and the lender did not have the 
burden of establishing its standing. 
Indeed, generally speaking, courts 
have held that, where the borrower 
did not specifically plead stand-
ing as an affirmative defense, the 
defense was deemed waived pur-
suant to CPLR 3018(b). See CPLR 
3018(b) (titled "responsive plead-
ings" and providing that "[a] party 
shall plead all matters which if not 
pleaded would be likely to take the 
adverse party by surprise or would 
raise issues of fact not appearing 
on the face of a prior pleading," and 
providing a non-exhaustive list of 
defenses which must be pleaded 
in an answer). 

But the Appellate Division, 
Second Department, has recently 
issued a decision that would appear 
to conflict with precedent as to 
what exactly a borrower must do 
in order to effectively raise the 
issue of standing in a mortgage 
foreclosure proceeding. That deci-
sion, U.S. Bank NationalAssociation 
v. Faruque, 120 A.D.3d 575, 991 
N.YS2d 630 (2d Dept. 2014), may 
very well result in standing being 
made an issue in even more more 
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gage foreclosure proceedings—
including in mortgage foreclosure 
actions where the defendant-bor-
rower did not plead standing as an 
affirmative defense in an answer 
or raise it in a pre-answer motion 
to dismiss. 

As detailed below, until further 
guidance is provided by the Sec-
ond Department or the New York 
Court of Appeals, the parties in 
mortgage foreclosure proceed-
ings must assume that-previously 

A Second Department de-
cision appears to conflict 
with precedent as to what 
exactly a borrower must 

do in order to effective'y 
raise the issue of standing 

in a mortgage foreclosure 

proceeding. 

well-settled pleading rules in such 
cases have been changed to the 
detriment of lenders and in favor 
of borrowers. 

'Mastropaolo' 

The decision that is most often 
cited in support of the proposition 
that a standing defense not pleaded 
in the answer to the complaint or 
in a pre-answer motion to dismiss 
is waived is Wells Fargo Bank Min-
nesota, NationalAssociation a. Mas-
tropaolo, 42 A.D.3d 239,837 N.Y.S_2d 
247 (2d Dept. 2007). In Mastropaolo, 
following the borrower's default, 
the plaintiff-lender commenced a 
mortgage foreclosure action_ The 
defendant-borrower served an 
answer to the complaint in which 
he "rais[ed] five affirmative defens-
es, none of which related to lack of 
standing or lack of capacity to sue." 

The lender moved for summary 
judgment and an order appointing  

a referee. In opposition, the bor-
rower alleged that the motion 
should be denied because the 
lender lacked standing to com-
mence the action. The Supreme 
Court denied the lender's motion 
for summary judgment, citing the 
fact that the plaintiff "was not the 
legal titleholder to the mortgage 
on the day the action was com- 
menced." - 

ln Mastropaolo, the Second 
Department reversed the Supreme 
Court, framing; the issue presented 
on appeal as "whether a party's 
alleged lack of standing to com-
mence the action is a defense that 
is waived if not raised in an answer 
or in a pre-answer motion to dis-
miss." In Mastropaolo, th'e Second 
Department held that `lack of stand-
ing is such a defense, and that it 
was waived in this case where the 
defendant raised the standing issue 
for the first time in an attorney's 
affirmation submitted in opposition 
to the plaintiff's motion for summa-
ry judgment." In other words, the 
Mastropaolo court concluded that 
"[s]ince the defendant did not raise 
the standing issue in his answer or 
in a pre-answer motion to dismiss 
the complaint," the lender correctly 
argued that the borrower "did, in 
fact, waive any defense based on a 
lack of standing, pursuant to CPLR 
3211(e)_" 

CPLR 3211(e), which was relied 
upon by the Mastropaolo court, 
provides that, "[alt any time 
before service of the responsive 
pleading is required, a party may 
move for dismissal on one or more 
of the grounds set forth in CPLR 
3211(a), and that "[a]ny objection 
or defenses based upon a ground 
set forth in paragraphs one, three, 
four, five and six of subdivision (a) 
is waived unless raised either by 
such motion or in the responsive 
pleading." See CPLR 3211(e). The 
Mastropaolo court interpreted 
CPLR 3211(e) to mean that "any 
objection or defense based on a 
ground set forth in subdivision (1), 
(3), (4), (5) or (6) of CPLR 3211(a) 
must be raised in an answer or in 
a motion made before the answer 
is due, or it is waived." The court 
in Mastropaolo likened a standing 
defense to a defense alleging lack 
of legal capacity to sue, » Page 7 
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as provided for in CPLR 3211(a) 
(3), and therefore concluded that 
a defense that the plaintiff lacks 
standing "if not asserted in the 
defendant's answer or in a pre-
answer motion to dismiss the com-
plaint, is waived pursuant to CPLR 
3211(e)." The Mastropaolo court 
concluded that "a lack of standing' 
is not such 'a fundamental defect 
that it cannot be waived," such 
that "where a defendant does not 
challenge a plaintiff's standing, the 
plaintiff may be relieved of its obli-
gation to prove that it is the proper 
party to seek the requested relief." 

The court in Mastropaolo then 
went onto conclude that the lend-
er made out its prima facie case 
for summary judgment and that 
"defendant's responsive submis-
sion, consisting solely of his asser-
tion that [the lender] lacked stand-
ing, failed to raise a triable issue of 
fact." Thus, the Mastropaolo court 
concluded that the lender "was 
entitled to summary judgment on 
the complaint." 

'Faruque' 

In Faruque, the Second Depart-
ment appears to have departed  

from its decision in Mastropaolo 
without discussing or even citing 
to it. 

In Faruque, following a default, 
the plaintiff-lender commenced a 
mortgage foreclosure action. The 
borrower answered the lender's 
foreclosure complaint and, among 
other things, "specifically denied 
that the note was delivered to the 
plaintiff or that an assignment" 
from the originating lender to 
the plaintiff "had been recorded," 
although apparently the borrower 
did not specifically plead lack of 
standing as an affirmative defense 
in the answer. 

The lender moved for summary 
judgment and an order appointing 
a referee, and the borrower cross-
moved to dismiss the complaint 
pursuant to CPLR 3211(a)(3) on the 
grounds that the plaintiff lacked 
standing. The Supreme Court 
denied the plaintiff's motion for 
summary judgment and granted 
the defendant's cross-motion to 
dismiss the complaint "on the 
ground that the plaintiff lacked 
standing to commence the action." 

The Second Department 
affirmed in part and reversed in 
part the Supreme Court's decision 
in an order that appears to directly 
contradict its prior holding in Mas-
tropaolo. 

In Faruque, the court held that, 

in order for the plaintiff in a fore-
closure action to have the burden 
of proving its standing, all that a 
defendant's answer must do is "put 
into issue" the plaintiff's standing, 
as opposed to having to specifically 
plead standing as an affirmative 
defense. The court held that the 
borrower had sufficiently put "the 
plaintiff's standing into issue by 
the specific denials in her answer 
regarding the note and mortgage." 
As a result, the court held, citing 
CPLR 3018(b), that the borrower 
"was not required to plead lack of 
standing as an affirmative defense." 
Based upon the specific denials in 
the answer, therefore, the borrower 
had sufficiently raised the issue of 
standing such that, "in order for the 
plaintiff to be entitled to relief, it 
had to prove its standing." 

The Faruque court went on 
to conclude that the lender had 
failed to meet its burden under 
the circumstances of that case 
because, among other reasons, 
the lender "did not establish that 
the note was physically delivered 
to it prior to the commencement 
of the action." The court also con-
cluded, however, that the Supreme 
Court erred in granting the bor-
rower's cross-motion to dismiss 
the complaint pursuant to CPLR 
3211(a)(3) because "a question of 
fact remains with respect to the  

issue of whether the plaintiff was 
the lawful holder of the note when 
it commenced the action." 

Post-'Faruque" 

It would seem difficult—if not 
impossible—to reconcile Mas-
lropaolo and Faruque. Mastropaolo 
expressly requires standing to be 
raised in an answer or in a pre-
answer motion to dismiss; other-
wise it is waived. Faruque, on the 
other hand, states that a borrower 
"was not required to plead lack of 
standing as an affirmative defense," 
and that "specific denials" in an 
answer regarding the note and 
mortgage are sufficient to inject a 
standing defense into a mortgage 
foreclosure proceeding. 

Mastropaolo relies extensively 
upon the waiver provision of CPLR 
3211(e), where the court in Faruque 
did not even mention CPLR 3211(e) 
in concluding that the standing 
defense was not waived. It will 
be up to the Second Department 
in future cases when the issue 
is presented to it to explain how 
Mastropaolo and Faruque can 
be deemed consistent with one 
another (or not), and whether 
Mastropaolo remains good law 
following Faruqua. 

The Faruque court never men-
tioned—nonetheless attempted to  

distinguish—Mastropaolo. Indeed, 
in a decision issued as recently as 
Feb. 25, 2015, the Second Depart-
ment followed Faruque—again 
without mentioning or attempt-
ing to distinguish Mastropaolo—in 
concluding that a borrower in a 
mortgage foreclosure action had 
not waived the standing defense 
even though it was not pleaded 
in his answer. In Bank of America 
u. Paulsen, — N.Y.S.2d —, 2015 WL 
775197 (2d Dept_ Feb. 25, 2015), 
the Second Department reversed 
a Supreme Court decision con-
cluding that the borrower had 
waived a standing defense. The 
Paulsen court concluded, citing 
to Faruque and CPLR 3211(e), 
that, although the borrower's 
answer "did not raise standing 
as a separate defense, a fair read-
ing of his answer reveals that it 
contained language which denied 
that the plaintiff was the owner 
and holder of the note and mort-
gage being foreclosed," and that 
"[u]nder such circumstances, the 
[borrower] was not required-to 
expressly plead lack of standing 
as a defense." 

Regardless of the present lack 
of clarity in the case law of the 
Appellate Division, Second Depart-
ment, foreclosing lenders must-be 
prepared to address Faruque and 
Paulsen. The lesson to foreclos- 

ing lenders post Faruque is clear. 
Faruqua provides that, even in the 
absence of a pre-answer motion to 
dismiss or an affirmative defense 
in the answer specifically founded 
upon lack of standing, the plaintiff-
lender can still have the burden 
to establish its standing in that 
mortgage foreclosure proceeding. 

In-depth analysis of borrower's 
answers are now required by fore-
closing lenders—lenders must 
review answers in detail to deter-
mine which allegations a borrower 
denied, and if those denials are 
sufficiently specific, a court may 
rely upon Faruqua to place the 
burden on the lender to establish 
its standing. Lenders, therefore, 
would be wise to address standing 
when moving for summary judg-
ment if there is any doubt as to 
whether the borrower contested 
the lender's standing in his answer 
through the denials contained in 
the answer. 

While only time will tell, Faruqua 
may very well result in the standing 
defense being injected into literally 
hundreds of mortgage foreclosure 
actions which, had Mastropaolo 
provided the governing authority, 
the standing defense would have 
been deemed waived. The Appel-
late Division, Second Department's 
recent decision in Paulsen only 
confirms as much. 
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