
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

------------------------------------------------------------

In re:

MD HELICOPTERS, INC., et al.,1

   Debtors.

------------------------------------------------------------

x
:
:
:
:
:
:
:
:
x

Chapter 11

Case No. 22-10263 (KBO)

(Jointly Administered)

Hearing Date: July 14, 2022 at 9:30 a.m. (ET) 
Obj. Deadline: June 29, 2022 at 4:00 p.m. (ET)

DEBTORS’ MOTION FOR ENTRY OF ORDER 
UNDER 11 U.S.C. §§ 105 AND 363 AND FED. R. BANKR. P. 9019: (I) APPROVING 

SETTLEMENTS RELATED TO QUI TAM LITIGATION; (II) APPROVING SALE OF 
CERTAIN INSURANCE POLICIES FREE AND CLEAR OF LIENS, CLAIMS, 

ENCUMBRANCES, AND OTHER INTERESTS 
AND (III) GRANTING RELATED RELIEF

The debtors and debtors in possession in the above-captioned cases (collectively, 

the “Debtors”) hereby file this motion (the “Motion”) pursuant to Sections 105(a) and 363 of Title 

11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”), and Rules 6004 

and 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) for the entry 

of an order, substantially in the form attached hereto as Exhibit A (the “Proposed Order”), 

approving (a) the settlement agreement by and among Debtor MD Helicopters, Inc. (“MDHI”), 

the Relators,2 and the United States3 (the “DOJ Settlement Agreement”) in the form attached as 

Exhibit 1 to the Proposed Order; (b) the settlement agreement by and among MDHI, the Relators, 

1 The two Debtors in these cases are MD Helicopters, Inc. and Monterrey Aerospace, LLC, and their address is 
4555 E. McDowell Road, Mesa, AZ 85215.  The last four digits of MDHI’s taxpayer identification number are 
4088.  Monterrey Aerospace, LLC has not been assigned a taxpayer identification number as of the date hereof.

2 “Relators” means, collectively, Philip Marsteller and Robert Swisher, each in their capacity as a relator in the 
Qui Tam Action (as defined below).

3 “United States” means the United States of America, acting through the United States Department of Justice 
(“DOJ”) and on behalf of the United States Department of the Army.  The United States is a party to the DOJ 
Settlement Agreement but not the Insurer Settlement Agreement (as defined below).
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Lynn Tilton (“Tilton”), and the Insurers4 (the “Insurer Settlement Agreement,” and together 

with the DOJ Settlement Agreement, the “Qui Tam Settlement”) in the form attached as Exhibit 

2 to the Proposed Order; and (c) the sale of certain insurance policies free and clear of liens, claims, 

encumbrances, and other interests.  In support of the Motion, the Debtors, by and through their 

undersigned counsel, respectfully represent:

PRELIMINARY STATEMENT

1. By this Motion, the Debtors are seeking approval of the Qui Tam Settlement to 

resolve material litigation commenced nearly a decade ago stemming from the alleged conduct of 

individuals who are no longer with the Debtors.  Notwithstanding the belief that the Debtors had 

defenses to the allegations, the Debtors deemed it prudent to avoid entry of a judgment that would 

necessitate an appeal shortly thereafter. The Qui Tam Settlement avoids that undesirable outcome 

and is the result of a multi-month, consensus-building process (including multiple mediation 

sessions) that the Debtors undertook with the Relators, the Insurers, certain of the Debtors’ key 

stakeholders, the United States, and Tilton.  

2. Approval of the Qui Tam Settlement is in the best interest of the Debtors, their 

creditors, and all parties in interest, because it (a) enables the Debtors to resolve their most 

significant litigation liability with a substantial contribution from the Insurers for an amount that 

is a fraction of the total potential statutory liability that could be imposed upon the Debtors in the 

absence of the Qui Tam Settlement, (b) removes the looming threat of additional litigation with 

the Relators and the Insurers, and (c) eliminates certain consequences (and mitigates others) 

related to the important contractual relationship that the Debtors have with the United States, thus 

4 “Insurers” means, collectively, National Union Fire Insurance Company of Pittsburgh, Pa. and AIG Specialty 
Insurance Company.
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preserving the Debtors’ enterprise value and enabling the Debtors to proceed with their sale 

process without the need for costly and expensive litigation with the United States and the Relators.  

By using the Qui Tam Settlement to put these issues behind them, the Debtors can focus on their 

efforts to preserve and maximize value through the efficient prosecution of these Chapter 11 Cases, 

which efforts include the proposed sale of substantially all of the Debtors’ assets (consideration of 

which is scheduled to occur at an upcoming hearing) and the future proposal of a plan of liquidation.

RELIEF REQUESTED

3. By this Motion, the Debtors seek entry of the Proposed Order (a) approving the Qui 

Tam Settlement pursuant to Sections 105(a) and 363 of the Bankruptcy Code and Bankruptcy Rule 

9019; (b) approving the sale of the Policies (as defined below) free and clear of liens, claims, 

encumbrances, and other interests, pursuant to Section 363 of the Bankruptcy Code and 

Bankruptcy Rules 6004 and 9014; and (c) granting related relief.

JURISDICTION AND VENUE

4. This Court has jurisdiction to consider this Motion under 28 U.S.C. §§ 157 and 

1334 and the Amended Standing Order of Reference from the United States District Court for the 

District of Delaware dated as of February 29, 2012.  This is a core proceeding under 28 U.S.C. 

§ 157(b).  Venue of these cases and this Motion in this district is proper under 28 U.S.C. §§ 1408 

and 1409.  

5. The statutory predicates for the relief requested herein are Sections 105(a) and 363 

of the Bankruptcy Code and Bankruptcy Rules 6004 and 9014.  Such relief is warranted under 

Bankruptcy Rule 9019.
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BACKGROUND

A. General Background

6. On March 30, 2022 (the “Petition Date”), the Debtors filed voluntary petitions in 

this Court for relief under Chapter 11 of the Bankruptcy Code (the “Chapter 11 Cases”).  The 

factual background regarding the Debtors, including their business operations, their capital and 

debt structures, and the events leading to the filing of the Chapter 11 Cases, is set forth in detail in 

the Declaration of Barry Sullivan, Chief Financial Officer of the Debtors, in Support of Chapter 

11 Petitions and First Day Pleadings, filed with the Court on March 30, 2022 [Docket No. 19] 

(the “First Day Declaration”) and is fully incorporated herein by reference.5

7. The Debtors continue to manage and operate their businesses as debtors in 

possession pursuant to Sections 1107 and 1108 of the Bankruptcy Code.  No trustee or examiner 

has been requested in the Chapter 11 Cases, and no committees have yet been appointed.

8. The Chapter 11 Cases are jointly administered for procedural purposes only 

pursuant to Bankruptcy Rule 1015(b).

B. The Qui Tam Action

9. On May 3, 2013, the Relators brought an action (the complaint filed in connection 

therewith, the “Complaint”) under the qui tam provisions of the False Claims Act (“FCA”) in the 

United States District Court for the Northern District of Alabama (Northeastern Division) (the 

“Alabama District Court”) captioned United States ex rel. Philip Marsteller, et al. v. Lynn Tilton, 

MD Helicopters, Inc., et al., Case No. 5:13-cv-00830-AKK (the “Qui Tam Action”).  The United 

States declined to intervene in the Qui Tam Action.  In the Qui Tam Action, the Relators alleged 

5 Capitalized but undefined terms herein shall have the meanings ascribed to such terms in the DOJ Settlement 
Agreement, the Insurer Settlement Agreement, or the First Day Declaration, as applicable.
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improper conduct associated with certain government contracts that MDHI obtained from the 

United States Army.  In particular, the Relators alleged a course of fraudulent conduct involving 

misrepresentations as to MDHI’s compliance with mandatory disclosure provisions in the Federal 

Acquisition Regulations (“FAR”), misrepresentation of commercial pricing information, and 

inflated pricing of government contracts in connection with contracts awarded by the United States 

Army in support of the governments of Afghanistan (Counts I-II), El Salvador (Count III), Saudi 

Arabia (Count IV), and Costa Rica (Count V).  Notably, the Relators’ allegations described in 

Recital C in the DOJ Settlement Agreement against MDHI relating to the Contracts and the 

Afghanistan CLS Modification (the “Covered Conduct”) occurred more than 10 years ago.  The 

individuals alleged to have been involved with such conduct are no longer employed by the 

Debtors. 

10. On March 16, 2015, MDHI and other defendants (i.e., Tilton and Patriarch Partners, 

LLC) filed a joint motion to dismiss, which the Alabama District Court granted on March 31, 2016.  

On January 26, 2018, the Court of Appeals for the Eleventh Circuit vacated the dismissal and 

remanded portions of the case to the Alabama District Court in light of an intervening Supreme 

Court decision that clarified the law governing part of the Relators’ FCA claim.  After Alan Carr 

was appointed MDHI’s sole director (which occurred after Tilton’s resignation in March 2020), 

MDHI obtained separate legal representation.  

11. On August 23, 2021, the Alabama District Court granted MDHI’s motion for 

summary judgment in part and denied it in part.  The summary judgment motion was granted as 

to the theory of fraudulent inducement based on alleged inflated or misrepresented prices for the 

Afghanistan, El Salvador, Saudi Arabia, and Costa Rica contracts (Counts I-V of the Complaint), 

the theory of fraudulent inducement based on alleged non-compliance with a FAR provision for 
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the Afghanistan contract (Counts I and II of the Complaint), and the conspiracy claim (Count VI 

of the Complaint).  The summary judgment motion was denied as to the Relators’ FAR-based 

theory of fraudulent inducement regarding contracts in support of El Salvador (Count III), Saudi 

Arabia (Count IV), and Costa Rica (Count V).  With Tilton and Patriarch Partners, LLC dismissed 

earlier in the case, the Qui Tam Action proceeded to trial solely as to the FAR-based theory on 

these three contracts, and only as to MDHI.

C. The Qui Tam Verdict and the Ensuing Mediations

12. After years of litigation, on September 24, 2021, a jury returned a verdict against 

MDHI in the Qui Tam Action (the “Qui Tam Verdict”) in the amount of approximately 

$36.8 million, which amount is subject to trebling under the FCA.  Although MDHI believed that, 

among other grounds, offsets should be applied to reduce the amount of the Qui Tam Verdict, 

MDHI decided to engage with the Relators to explore the possibility of resolving the matter before 

the entry of a judgment.  On October 18, 2021, upon the request of the Debtors and the Relators, 

the Alabama District Court entered an order (as amended) that, among other things, stayed the 

entry of final judgment and instructed the parties to engage in mediation.  

13. On November 8, 10, and 29, 2021, as ordered by the Alabama District Court, the 

Debtors, the Relators, and the Insurers participated remotely in mediation before the Honorable 

Leo S. Papas (ret.).  Following the mediation, on December 22, 2021, the Debtors and the Relators 

entered into an initial memorandum of understanding.

14. On January 31, 2022, the Debtors, their secured lenders, and the Relators 

commenced a series of remote mediation sessions under the oversight of the Honorable 

Christopher S. Sontchi, with the goals of inviting the Debtors’ primary constituents to the table 

and resolving the Qui Tam Action to (a) prevent the entry of a judgment by the Alabama District 

Court that would necessitate an expedited Chapter 11 filing by the Debtors and (b) minimize 
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distractions from the Debtors’ ongoing sale process, which had commenced in October 2021.  At 

the conclusion of the mediation, on February 14, 2022, the Debtors and the Relators executed a 

first amended memorandum of understanding (the “Qui Tam MOU”).  The Qui Tam MOU 

provided a roadmap for the terms that would be included in a settlement agreement by and among 

the Debtors, the Relators, the United States, and the Insurers.  As set forth in detail below, one of 

the terms in the Qui Tam MOU required the Debtors and the Relators to work cooperatively and 

in good faith to finalize a restructuring support agreement by and among the Debtors, the Relators, 

the Zohar Lenders, and the Insurers.  On March 30, 2022, prior to the commencement of the 

Chapter 11 Cases, the Debtors, the Relators, the Insurers, and the Zohar Lenders entered into the 

Restructuring Support Agreement.  The Debtors were required under the terms of the Restructuring 

Support Agreement to file this Motion with the Court seeking entry of the Proposed Order initially 

by June 3, 2022 (later extended to June 10, 2022).  By its terms, the Qui Tam Settlement, if 

approved by this Court, will become effective on the date upon which the Proposed Order becomes 

Final (the “Effective Date”).6  

D. The Qui Tam Settlement7

1. The Settlement Documents

15. The terms of the Qui Tam Settlement are memorialized in the DOJ Settlement 

Agreement and the Insurer Settlement Agreement.  The DOJ Settlement Agreement (by and among 

6 “Final” means a Settlement Approval Order that remains in effect and has not been reversed, withdrawn, vacated, 
or stayed, and as to which the time to appeal or seek review, rehearing, or writ of certiorari has expired or, if such 
appeal or review has been taken, it has been resolved and no longer remains pending; provided, that the Settlement 
Approval Order shall not fail to be “final” solely because of the possibility that a motion pursuant to Rule 60 of 
the Federal Rules of Civil Procedure or Bankruptcy Rule 9024 may be filed with respect to such order, as long as 
such a motion has not been actually filed; provided, further, that in the absence of a timely notice of appeal of the 
Settlement Approval Order, it becomes Final fifteen (15) calendar days after the date on which the Settlement 
Approval Order is entered.

7 In the event of any conflict between the description herein, on the one hand, and the DOJ Settlement Agreement 
and the Insurer Settlement Agreement, on the other hand, the terms of the actual agreements shall govern.

Case 22-10263-KBO    Doc 345    Filed 06/14/22    Page 7 of 30



8

MDHI, the United States, and the Relators) embodies the economic and FCA-focused terms of the 

Qui Tam Settlement, whereas the Insurer Settlement Agreement, to which Tilton is a party, 

includes the insurance-focused provisions.  

2. Total Settlement Payments

16. Pursuant to the Qui Tam Settlement and in order to resolve all claims against MDHI 

on account of the Covered Conduct, the United States and the Relators, respectively, will share in 

an aggregate payment of $31,500,000, a portion of which ($21,500,000) will be remitted by the 

Insurers and the balance of which ($10,000,000) has been accounted for in the debtor-in-

possession financing budget as an authorized disbursement and will be remitted by MDHI.  The 

United States will receive payments totaling $27,900,000 (the “Settlement Amount”), consisting 

of $19,040,000 remitted by the Insurers (the “Insurer Settlement Payment”) and $8,860,000 

remitted by MDHI (the “MDHI Settlement Payment”).  The Relators shall receive payments 

totaling $3,600,000 (the “Statutory Fee Amount”), consisting of $2,460,000 remitted by the 

Insurers (the “Insurer Statutory Fee Payment”) and $1,140,000 remitted by MDHI (the “MDHI 

Statutory Fee Payment”).

3. Insurers’ Payments

17. No later than twenty-one (21) calendar days after the Effective Date, the Insurers 

shall make (a) the Insurer Settlement Payment in the amount $19,040,000 by electronic funds 

transfer(s) to the United States and (b) the Insurer Statutory Fee Payment in the amount of 

$2,460,000 by electronic funds transfer(s) to counsel to the Relators in partial satisfaction of the 

Statutory Fee Amount pursuant to 15 U.S.C. § 3730(d)(2). 
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4. MDHI’s Payments

18. On the Effective Date, MDHI shall grant the Relators an administrative expense 

claim in the Chapter 11 Cases pursuant to Section 503 of the Bankruptcy Code in the amount of 

$1,140,000 on account of the MDHI Statutory Fee Payment.

19. On the MDHI Payment Date,8 MDHI shall make (a) the MDHI Settlement Payment 

in the amount of $8,860,000 by electronic funds transfer to the United States and (b) the MDHI 

Statutory Fee Payment in the amount of $1,140,000 by electronic funds transfer to counsel to the 

Relators in partial satisfaction of the Statutory Fee Amount pursuant to 15 U.S.C. § 3730(d)(2). 

5. Summary of Amount and Timing of Payments

20. In summary, each of the United States and the Relators will share (a) cash payments 

totaling $21.5 million from the Insurers payable no later than 21 days after the Effective Date and 

(b) cash payments totaling $10 million from MDHI payable upon the MDHI Payment Date.  The 

allocation of the foregoing payments and timing thereof are as follows:

PAYMENT AMOUNT PAYMENT DATE

Insurer Payment to United 
States $19,040,000

No later than twenty-one (21) 
calendar days after the 
Effective Date

Insurer Payment to Relators $2,460,000
No later than twenty-one (21) 
calendar days after the 
Effective Date

INSURER PAYMENT TOTAL $21,500,000

MDHI Payment to United 
States $8,860,000 On the MDHI Payment Date

8 “MDHI Payment Date” means the earlier of (i) the closing of the 363 Sale; (ii) the effective date of the Plan; 
and (iii) October 31, 2022.
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MDHI Payment to Relators $1,140,000 On the MDHI Payment Date

MDHI PAYMENT TOTAL $10,000,000

6. The United States’ Obligations to Remit Additional Amounts to the Relators 

21. Conditioned upon the United States receiving the Insurer Settlement Payment, and 

as soon as feasible after receipt thereof, the United States shall pay $5,712,000 to the Relators by 

electronic funds transfer.  

22. Conditioned upon the United States receiving the MDHI Settlement Payment, and 

as soon as feasible after receipt thereof, the United States shall pay $2,658,000 to the Relators by 

electronic funds transfer.  The foregoing two payments are referred to as the “Relators’ Share” in 

both the DOJ Settlement Agreement and the Insurer Settlement Agreement.

7. Releases

23. The Qui Tam Settlement contains a number of releases granted by and provided to 

various parties to such settlement.  Each of these releases was heavily negotiated by the parties at 

arm’s length and is a central component of the overall settlement.

a. Mutual Releases Between MDHI and Relators

24. Pursuant to the Insurer Settlement Agreement, as of the MDHI Payment Date, 

MDHI fully and finally releases the Relators, their respective heirs, successors, attorneys, agents, 

and assigns, and the United States, its agencies, officers, agents, employees, and servants, from 

any claims (including attorneys’ fees, costs, and expenses of every kind and however denominated) 

that MDHI has asserted or could have asserted related to the Covered Conduct, including under 31 

U.S.C. § 3730(d) for expenses or attorneys’ fees and costs.

25. Pursuant to the DOJ Settlement Agreement, upon the United States’ receipt of the 

full Settlement Amount, and upon the Relators’ receipt of the full Statutory Fee Amount, without 

Case 22-10263-KBO    Doc 345    Filed 06/14/22    Page 10 of 30



11

the need for any further action, the Relators, for themselves and for their heirs, successors, 

attorneys, agents, and assigns, shall be deemed to have fully and finally released MDHI, together 

with its current and former parent corporations, direct and indirect subsidiaries, brother or sister 

corporations, divisions, current or former corporate owners, corporate successors, assigns, and 

current and former directors, officers (including but not limited to Tilton), agents, and employees, 

with prejudice from all claims, causes of action, complaints, suits, demands, damages, costs, 

expenses, liabilities, grievances, or other losses—whether known or unknown—that may exist as 

of the date of execution of the DOJ Settlement Agreement.9  The Relators shall also refrain from 

referring, instituting, directing, or maintaining any administrative action seeking suspension, 

debarment, or exclusion of MDHI, its current and former parent corporations, direct and indirect 

subsidiaries, brother or sister corporations, divisions, current or former corporate owners, 

corporate successors, or current or former directors, officers (including but not limited to Tilton), 

agents, or employees under 48 C.F.R. subpart 9.4 for the Covered Conduct.

b. Mutual Releases Between MDHI and Tilton

26. Pursuant to the Insurer Settlement Agreement, as of the MDHI Payment Date, 

MDHI and Tilton fully and finally release one another, as well as their respective affiliates, officers, 

agents, employees and servants, as applicable, from any claims that either has asserted, could have 

asserted, or may assert against each other in the future relating to the Covered Conduct.  

Notwithstanding the foregoing, MDHI and Tilton further agree that Tilton’s release of MDHI from 

9 Such claims include but are not limited to (a) any civil monetary claim the Relators have or may have individually 
for the Covered Conduct under the False Claims Act, 31 U.S.C. §§ 3729–33, (b) any claim for expenses or 
attorney’s fees and costs under 31 U.S.C. § 3730(d), including the Statutory Fees, (c) any claim against the Zohars 
that are based on the Zohars’ claims and interests in MDHI, including, without limitation, theories of 
recharacterization and equitable subordination of the Zohars’ claims and interests in MDHI, and (d) any claim 
against ARK II CLO 2001-1, Limited and ARK Investment Partners II, L.P. (together, the “Patriarch Lenders”) 
that are based on the Patriarch Lenders’ claims and interests in MDHI, including, without limitation, theories of 
recharacterization and equitable subordination of the Patriarch Lenders’ claims and interests in MDHI.  
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any obligation that MDHI may have10 to indemnify Tilton’s defense costs, and any indemnity costs, 

incurred in the Civil Action will not become effective until (a) the entry of an order approving the 

Dismissal Stipulation and the Dismissal Order becoming Final; and (b) National Union’s payment 

pursuant to the Tilton Settlement Agreement.11

c. Mutual Releases Between Tilton and the Relators

27. Pursuant to the Insurer Settlement Agreement, on the MDHI Payment Date and 

upon receipt of the Insurers’ payment under the Tilton Settlement Agreement, without the need 

for any further action, Tilton, for herself and for her heirs, successors, attorneys, agents, and 

assigns, shall be deemed to have fully and finally released the Relators, their respective heirs, 

successors, attorneys, agents, and assigns, and the United States, its agencies, officers, agents, 

employees, and servants, with prejudice from all claims, causes of action, complaints, suits, 

demands, damages, costs, expenses, liabilities, grievances, or other losses—whether known or 

unknown—that may exist as of the date of execution of the Agreement.  The Insurer Settlement 

Agreement further provides that the release of Ms. Tilton by the Relators in Paragraph 6 of the 

DOJ Settlement Agreement is an integral and necessary component of the Insurer Settlement 

Agreement and Ms. Tilton’s release provided therein.

10 Consistent with and as set forth in the Final Order (I) Authorizing the Debtors to Obtain Postpetition Financing, 
(II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens and Providing Superpriority 
Administrative Expense Claims, (IV) Granting Adequate Protection, (V) Modifying Automatic Stay, and (VI) 
Granting Related Relief [Docket No. 205], nothing herein shall be deemed to be an agreement, acknowledgement, 
or stipulation by the Debtors as to the existence, validity, enforceability, or amount of any such indemnification 
claim and all rights, objections, and defenses of the Debtors and their estates with respect to any indemnification 
claim asserted by Tilton are expressly reserved.

11 “Tilton Settlement Agreement” means the settlement agreement between Tilton and the Insurers resolving, 
among other things, Tilton’s claims under the Policies for payment of defense costs.  The Debtors are not parties 
to the Tilton Settlement Agreement and, therefore, this motion does not seek court approval of the Tilton 
Settlement Agreement.  The Debtors believe that the payments from the Insurers to Lynn Tilton under the Tilton 
Settlement Agreement do not constitute property of the Debtors’ bankruptcy estates.
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28. As noted above, Paragraph 6 of the DOJ Settlement Agreement, in relevant part, 

provides that upon the United States’ receipt of the full Settlement Amount, and upon the Relators’ 

receipt of the full Statutory Fee Amount, without the need for any further action, the Relators, for 

themselves and for their heirs, successors, attorneys, agents, and assigns, shall be deemed to have 

fully and finally released MDHI’s current and former directors, officers (including but not limited 

to Tilton), with prejudice from all claims, causes of action, complaints, suits, demands, damages, 

costs, expenses, liabilities, grievances, or other losses—whether known or unknown—that may 

exist as of the date of execution of this DOJ Settlement Agreement, including but not limited to, 

any claim against the Patriarch Lenders that are based on the Patriarch Lenders’ claims and 

interests in MDHI, including, without limitation, theories of recharacterization and equitable 

subordination of the Patriarch Lenders’ claims and interests in MDHI.  

d. MDHI’s Releases of United States

29. Pursuant to the DOJ Settlement Agreement, MDHI will fully and finally release the 

United States, its agencies, officers, agents, employees, and servants, from any claims (including 

attorneys’ fees, costs, and expenses of every kind and however denominated) that MDHI has 

asserted, could have asserted, or may assert in the future related to the Covered Conduct or the 

investigation or prosecution thereof, including under 31 U.S.C. § 3730(d) for expenses or attorneys’ 

fees and costs.

30. Additionally, pursuant to the DOJ Settlement Agreement, MDHI waives and shall 

not assert any defenses that MDHI may have to any criminal prosecution or administrative action 

relating to the Covered Conduct that may be based in whole or in part on a contention that, under 

the Double Jeopardy Clause in the Fifth Amendment of the United States Constitution, or under 

the Excessive Fines Clause in the Eighth Amendment of the United States Constitution.

e. United States’ Release of MDHI
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31. Pursuant to the DOJ Settlement Agreement, subject to certain reserved claims set 

forth in Paragraph 8 thereof, upon the United States’ receipt of the full Settlement Amount, the 

United States shall be deemed to have released MDHI, together with its current and former parent 

corporations, direct and indirect subsidiaries, brother or sister corporations, divisions, current or 

former corporate owners, and corporate successors from any civil or administrative monetary 

claim the United States has for the Covered Conduct under the False Claims Act, 31 U.S.C. 

§§ 3729–33; the Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801–12; the Truth in 

Negotiations Act, 10 U.S.C. § 2306a; or the common law theories of breach of contract, payment 

by mistake, unjust enrichment, and fraud.

f. Releases of the Insurers

32. Pursuant to the Insurer Settlement Agreement, upon the Insurers making the Insurer 

Settlement Payment and the Insurer Statutory Fee Payment, without the need for any further action, 

the Parties, other than the Insurers and the United States, shall be deemed to have fully and finally 

released the Insurer Releasees (as defined in the Insurer Settlement Agreement) from any claims 

(including attorneys’ fees, costs, and expenses of every kind and however denominated) that could 

be asserted for breach of contract under National Union Fire Insurance Company of Pittsburgh, 

PA Management Liability, Professional Liability, Crime Coverage and Kidnap and 

Ransom/Extortion Coverage for Private Companies, Policy No. 01-308-68-38 (policy period form 

October 1, 2012 through July 11, 2014) (the “National Union Policy”) or AIG Specialty Insurance 

Company Directors & Officers Liability Insurance, Employment Practices Liability Insurance, 

Fiduciary Liability Insurance Policy No. 01-415-93-76 (policy period from July 11, 2014 to July 

11, 2015) (together with the National Union Policy, the “Policies”), or any other claims, including 

but not limited to any extracontractual or bad faith claims, that they have asserted or could have 

asserted, or may assert in the future related to the Policies, the Covered Conduct, any claim made, 

Case 22-10263-KBO    Doc 345    Filed 06/14/22    Page 14 of 30



15

or which could have been made, under the Policies in connection with the Covered Conduct, or 

the investigation or prosecution of the Covered Conduct, including for expenses, attorneys’ fees 

or costs under 31 U.S.C. § 3730(d) or any other statute or authority, except that Tilton’s release of 

the Insurer Releasees is conditioned upon the Insurers’ satisfaction of their obligations under the 

Tilton Settlement Agreement, including payment of the settlement amount set forth in that 

agreement.  Notwithstanding the foregoing, Tilton and the Insurers further agree that Tilton’s 

release of the Insurer Releasees will not become effective until (a) the entry of the Dismissal Order 

and such order becoming Final; and (b) the Insurers’ payment pursuant to the Tilton Settlement 

Agreement.

8. Other Notable Terms of the Qui Tam Settlement

33. In addition to the payments and releases described above, the Qui Tam Settlement 

contains several other noteworthy provisions, including:

 Joint Stipulation of Dismissal and United States’ consent thereto: upon the later 
of (a) the United States’ receipt of the full Settlement Amount and (b) the Relators’ 
receipt of the Statutory Fee Amount, as described above, the Relators and MDHI 
shall promptly sign and file in the Civil Action a Joint Stipulation of Dismissal of 
the Civil Action pursuant to Rule 41(a)(1) and proposed Order, and the United 
States shall execute a notice to advise the Alabama District Court that it consents 
to the dismissal pursuant to 31 U.S.C. § 3730(b)(1).  These filings shall provide for 
the dismissal of the Civil Action with prejudice and shall be in the forms attached 
to the DOJ Settlement Agreement.  See DOJ Settlement Agreement ¶ 17; and

 Insurance Policy Buy-Back: in exchange for the Insurer Settlement Payment and 
the Insurer Statutory Fee Payment, MDHI shall effectuate a sale of the Policies to 
the Insurers free and clear of all liens, claims, encumbrances and other interests of 
any entity pursuant to Sections 363(b), (f) and (m) of the Bankruptcy Code.  After 
the sale of the Policies, the Insurers shall have no obligations to MDHI or any other 
entity or individual asserting a claim under the Policies. The sale of the Policies is 
effective as to MDHI and all other entities or individuals other than Tilton upon the 
later of (a) the date of the Insurer Settlement Payment and (b) the date of the Insurer 
Statutory Fee Payment.  The sale of the Policies is effective as to any obligations 
to Lynn Tilton after sixty (60) days have elapsed following the entry of the 
Dismissal Order, and provided that no appeal or motion to set aside, reconsider or 
otherwise review the Dismissal Order is noticed or filed within sixty (60) days of 
the entry of the Dismissal Order.  After the sale of the Policies is effective, the 
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Policies shall be terminated and shall be of no further force and effect.  The 
Insurers’ payment of the Insurer Settlement Payment and Insurer Statutory Fee 
Payment shall constitute full and complete performance of any and all obligations 
under the Policies and exhausts all limits of the Policies.  See Insurer Settlement 
Agreement ¶ 4.  The Policies previously provided coverage for director and officer 
liabilities, but have no future benefits to the Debtors’ knowledge.

BASIS FOR RELIEF AND APPLICABLE AUTHORITY

A. The Settlement Agreement Should be Approved Pursuant to Bankruptcy Rule 9019(a) 

34. Bankruptcy Rule 9019, which governs the approval of compromises and 

settlements by a debtor, provides that, “[o]n motion by the trustee and after notice and a hearing, 

the court may approve a compromise or settlement.”  Fed. R. Bankr. P. 9019.  

35. The decision to approve a particular settlement lies within the sound discretion of 

the bankruptcy court.  In re World Health Alts., Inc., 344 B.R. 291, 296 (Bankr. D. Del. 2006).  A 

court need not decide the numerous issues of law and fact raised by the settlement and it need not 

be convinced that the proposed settlement is the best possible outcome, rather “[t]he court need 

only conclude that the settlement falls within the reasonable range of litigation possibilities 

somewhere above the lowest point in the range of reasonableness.”  In re Nutritional Sourcing 

Corp., 398 B.R. 816, 833 (Bankr. D. Del. 2008) (quoting In re Coram Healthcare Corp., 315 B.R. 

321, 330 (Bankr. D. Del. 2004)).

36. A starting point in analyzing any proposed settlement is the general policy that 

“compromises are favored in bankruptcy” to “minimize litigation and expedite the administration 

of a bankruptcy estate.”  Myers v. Martin (In re Martin), 91 F.3d 389, 393 (3d Cir. 1996) (quoting 

9 Collier on Bankruptcy ¶ 9019.03[1] (15th ed. 1993)).  To approve a settlement, a bankruptcy 

court must determine that such settlement is in the best interest of a debtor’s estate.  Law Debenture 

Trust Co. of New York v. Kaiser Aluminum Corp. (In re Kaiser Aluminum Corp.), 339 B.R. 91, 

95–96 (D. Del. 2006).  In addition, a court must:
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“assess and balance the value of the claim that is being compromised 
against the value to the estate of the acceptance of the compromise 
proposal” in light of four factors:  (1) the probability of success in 
the litigation, (2) the likely difficulties in collection, (3) the 
complexity of the litigation involved, and the expense, 
inconvenience and delay necessarily attending it, and (4) the 
paramount interests of the creditors.

Id. at 96 (quoting Martin, 91 F.3d at 393).  Courts of this District have explained that a court’s 

ultimate inquiry is whether a settlement “is fair, reasonable, and in the interest of the estate.”  In 

re Marvel Entm’t Grp., Inc., 222 B.R. 243, 249 (D. Del. 1998) (quoting In re Louise’s, Inc., 211 

B.R. 798, 801 (D. Del. 1997)).

37. As discussed below, the first, third, and fourth of these factors support approval of 

the Qui Tam Settlement.  The second such factor is inapplicable.

1. The Probability of Success in Litigation

38. At this stage in the nearly decade-long procedural history of the Qui Tam Action, 

and in light of the entry of the jury verdict, the determination of MDHI’s “probability of success” 

should not focus on the underlying merits of the Qui Tam Action.  Rather, that determination must 

be informed by (a) the probability that MDHI would succeed on appeal of the Qui Tam Verdict 

and (b) the probability that MDHI would, through post-verdict briefing, succeed in meaningfully 

reducing the potential damages that the jury found it was obligated to pay.

(a) Probability of Success on Appeal

39. Although the Debtors believe there are several arguments that could be pursued 

through post-trial motions practice and on appeal, the Debtors believe that their chances of 

succeeding are, at best, uncertain.  To begin, it is noteworthy that the matter has already been tried 

to an adverse jury verdict.  In post-trial briefing and on appeal, the applicable standards of review 

for several of the issues will cut against a probability of success—in particular, for those issues 

where the applicable standard of review would be whether the Alabama District Court abused its 
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discretion.  Moreover, due to the size of the potential judgment, absent relief from the Alabama 

District Court, MDHI would likely be unable to post a sufficient appellate bond to stay the 

Alabama District Court judgment while the appeal proceeded, meaning that the United States and 

the Relators could attempt to enforce and collect on the judgment against MDHI during the appeals 

process.  This, in turn, could distract from the appeal effort, jeopardize funds MDHI needs to 

pursue the appeal, or even threaten MDHI’s business operations.  Against this backdrop, the 

Debtors have concluded that there is not a high probability of succeeding with respect to post-trial 

motions practice or an appeal of the Qui Tam Verdict.

(b) Probability of Success in Reducing Damages Award

40. A second line of inquiry related to the “probability of success” prong relates to the 

probability of reducing the damages award that would likely follow the Alabama District Court’s 

entry of a judgment in the Qui Tam Action.  In this regard, the worst possible outcome from 

MDHI’s perspective would be a scenario under which the Alabama District Court entered a 

judgment adopting the Qui Tam Verdict and thereafter ordered the trebling of the $36.8 million in 

damages recommended by the jury as part of the Qui Tam Verdict.  Such trebling is prescribed by 

31 U.S.C. § 3729(a)(1).  If the Alabama District Court were to follow this path, the trebled damages 

award would be $108,545,175.  

41. Facing this prospect, following the return of the Qui Tam Verdict, MDHI engaged 

in briefing in the Qui Tam Action which proposed reduction of the damages award based upon 

certain offsets that MDHI believed the Alabama District Court should consider applying after 

trebling.12  These offsets related to amounts received by the United States from Saudi Arabia and 

12 In an order issued after trial on September 27, 2021, the Alabama District Court rejected MDHI’s argument that 
the described offsets should be applied before trebling.  MDHI moved the Alabama District Court to reconsider 
this ruling, but the standard of review for such a motion is whether there was a manifest error of law or fact.  With 
such a high standard, the Debtors have concluded that success on this motion is unlikely.
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Costa Rica to fully fund the United States’ purchase of helicopters and services from MDHI under 

their respective contracts.  In particular, MDHI asserted $47,164,343.25 in third-party payments 

as offsets.  The Relators also briefed the issue and argued that the offsets should not be applied.   

42. Even if MDHI prevailed on the arguments in its post-verdict briefing that offsets 

should be applied after trebling—an outcome which is by no means a certainty—it could face a 

damages award of $61,380,831.75: an amount that is significantly higher than the cash 

consideration component to be paid under the Qui Tam Settlement.  Thus, even the best possible 

outcome (from MDHI’s perspective) in such litigation would result in an outcome that is materially 

worse than the terms of the Qui Tam Settlement.13   

43. As the foregoing makes clear, the Debtors’ “probability of success” in any of the 

potential litigations that they might pursue in the absence of the Qui Tam Settlement is uncertain 

at best.  Considering that the Debtors would likely be compelled to pursue multiple litigations 

absent the Qui Tam Settlement, and it being undeniable that this uncertainty is only multiplied 

across litigations, this first Martin factor plainly weighs in favor of approving the Qui Tam 

Settlement.

2. The Complexity of the Litigation Involved, and the Expense, Inconvenience, 
and Delay Necessarily Attending It

44. The Debtors believe that, although the litigation aimed at reducing the damages 

award (which has already been briefed by the parties and involves fairly straightforward legal 

issues) could be handled with relative efficiency, the other two litigations described above would 

be complex, expensive and inconvenient and would delay the Debtors’ emergence from Chapter 

11.   

13 This statement refers to the best possible outcome that does not involve the Alabama District Court reconsidering 
and reversing its previous decision that offsets should not be applied before trebling.  
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(a) The Complexity and Expense of the Appeal 

45. The issues involved on appeal would be remarkably complex and the costs of 

pursuing an appeal would be significant.  As to the complexity of the appellate issues, MDHI may 

be required to argue numerous complex issues on appeal, including whether the fraudulent 

inducement cause of action upon which the trial was based is a cognizable claim under the False 

Claims Act; whether the Court utilized an appropriate damages model throughout the trial of the 

case; whether the Court utilized an appropriate scienter standard for the jury to apply to the alleged 

conduct of MDHI and others; whether the Court erred in instructing the jury or not instructing the 

jury on various legal doctrines and standards; and whether the Court erred in numerous evidentiary 

rulings made throughout the course of trial.

46. As to costs, the Debtors estimate that the costs of post-trial briefing and an appeal 

could exceed $400,000, exclusive of any post-judgment interest that could continue to accrue.  

This figure is based upon the extensive briefing, research, and oral argument that would likely be 

required.  Notably, these costs do not take into account the impact that an appeal would have on 

the Debtors’ efforts to maximize the value of their business through their ongoing marketing 

process.  Additionally, this estimate does not account for the possibility that success in either post-

trial briefing or an appeal could result in the grant of a new trial—which would mean MDHI would 

need to completely re-litigate its case before the Alabama District Court, at considerable expense.

47. As to the threat of delay, an appeal would likely extend the Qui Tam Action by at 

least eighteen months following the grant of relief from the automatic stay that would be necessary 

to proceed with the appeal—far beyond the Debtors’ proposed timeline for consummating the 363 

Sale or confirming the Plan. 
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(b) The Complexity and Expense of the Litigation Against the Insurers

48. Any litigation involving the Insurers would also involve significant complexities, 

expense, potential delay, and an uncertain outcome.  Because the Debtors’ action would seek extra-

contractual damages by alleging the Insurers’ misconduct, which the Insurers dispute, the litigation 

likely would involve factual findings and could not be resolved at the summary judgment stage.  

Instead, the Debtors’ coverage action would require trial, and given the amount at issue, the losing 

party would most certainly appeal any adverse judgment, thus delaying any prompt resolution of 

the coverage action.  In light of the foregoing, this Martin factor weighs significantly in favor of 

approving the Qui Tam Settlement.  

3. The Paramount Interest of Creditors

49. The paramount interest of creditors also weighs heavily in favor of approval of the 

Qui Tam Settlement.  To begin, the Qui Tam Settlement is supported by all of the holders of the 

Debtors’ funded secured debt.  Both the Zohar Lenders and the Patriarch Lenders fully support the 

Qui Tam Settlement.  This support is not surprising in light of the clear benefits that the Qui Tam 

Settlement provides.  

50. Second, the bulk of the cash component of the settlement is being funded by the 

Insurers.  Indeed, under the terms of the Qui Tam Settlement, the Insurers are contributing $21.5 

million (an amount significantly above the coverage limits of the Policies) and the Debtors are 

contributing $10 million.  In the absence of the Qui Tam Settlement, the Insurers would retain all 

rights to contest or deny coverage, which might result in no contribution from the Insurers to the 

Qui Tam Settlement.  This, in turn, would compel the Debtors to commence a coverage action 

against the Insurers, with the attendant expense, delay, and uncertainty of outcome discussed above.  

As this analysis makes clear, the interests of creditors are greatly enhanced through a settlement 
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that allows $21.5 million in funding to be deployed without the delay and costs of additional 

litigation.  

51. Third, avoiding the expense of pursuing multiple litigations in the vague hope of 

improving on the economics of the Qui Tam Settlement will preserve limited estate assets.  Indeed, 

the avoidance of costly and time-consuming litigation will itself increase value available for 

distribution to the Debtors’ stakeholders.  Further, the Qui Tam Settlement allows the Debtors, 

their management, and their professionals to focus on achieving the best possible Chapter 11 

outcome rather than becoming distracted by multiple complicated litigations. 

52. Fourth, the entry of a judgment would also present the Debtors with increased 

reporting obligations associated with the government contracting process (which is a crucial part 

of the Debtors’ business), which would require the government to take certain steps before 

contracting with the Debtors.14  These reporting obligations would thus cause uncertainty 

regarding the ability of the Debtors to obtain future government contracts, and the Debtors are of 

the view that these risks are wholly unacceptable when the solution presented by the Qui Tam 

Settlement is available.  By mitigating these risks, the entry into the settlement clearly inures to 

the benefit of creditors and boosts the overall value of the enterprise.  

53. Fifth, approval of the Qui Tam Settlement will provide finality and certainty to the 

proposed purchaser of substantially all of the Debtors’ assets (the “Stalking Horse”), thereby 

14 Specifically, a judgment would be potentially reportable under FAR 52.209-5, 52.209-7, or 52.212-3(h)—even if 
the judgment were ultimately successfully appealed—which would then trigger a direction to the applicable 
contracting officer to assess MDHI’s present responsibility before entering into new contracts.  The entry of a 
judgment would also increase a risk of a debarment proceeding by a federal agency, jeopardizing MDHI’s 
relationship with its most important customer.  
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allowing the proposed sale of such assets (the “363 Sale”)15 to close without the overhang of a 

litigation that has clouded MDHI’s name since 2013. 

54.  Sixth  and finally, the interests of creditors in the Chapter 11 Cases are served by 

the Qui Tam Settlement because of the positive impact that the resolution of the related issues has 

on the 363 Sale.  Specifically, the United States has informed the Debtors that, in the absence of 

the resolution of the issues embodied in the Qui Tam Settlement, it would intend to object to the 

363 Sale on various grounds, including (a) that the proposed sale to the Stalking Horse would be 

a mere continuation of MDHI under applicable state law, thus precluding the Debtors from selling 

their assets “free and clear” of the liabilities arising from the Qui Tam Action and (b) that the 

United States’ claims on account of the Qui Tam Action cannot be discharged under Section 

1141(d)(6) of the Bankruptcy Code.  Although the Debtors disagree with these assertions, the 

interests of creditors (which are undoubtedly furthered by the Court’s approval of the 363 Sale) 

are, thus, clearly enhanced by avoiding that litigation and pursuing the approval of the 363 Sale on 

a consensual basis.

55. In sum, because the Qui Tam Settlement (a) resolves present litigation and 

uncertainty in favor of an outcome that is relatively favorable to the Debtors and (b) eliminates the 

possibility of future proceedings that would be severely detrimental to the Debtors and their 

business, the Court’s approval of the Qui Tam Settlement is in the best interests of the Debtors, 

15 On the Petition Date, the Debtors filed the Motion of Debtors for Entry of (I) an Order (A) Approving Bid 
Procedures in Connection with the Sale of Substantially All of the Debtors’ Assets, (B) Scheduling an Auction 
and a Sale Hearing, (C) Approving the Form and Manner of Notice Thereof, (D) Authorizing the Debtors to Enter 
into the Stalking Horse Agreement, (E) Approving Procedures for the Assumption and Assignment of Contracts 
and Leases, and (F) Granting Related Relief; and (II) an Order (A) Approving the Sale of Substantially All of the 
Debtors’ Assets Free and Clear of All Liens, Claims, Encumbrances, and Interests, (B) Authorizing the 
Assumption and Assignment of Contracts and Leases, and (C) Granting Related Relief [Docket No. 28].  The 
hearing to consider the 363 Sale is currently scheduled for June 17, 2022.
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their creditors, and their estates, and this final Martin factor weighs in favor of approving the Qui 

Tam Settlement.

B. The Debtors Should Be Authorized to Enter into the Settlement Agreement Pursuant 
to Section 363(b) of the Bankruptcy Code

56. Approval of the Qui Tam Settlement is additionally authorized under Section 363(b) 

of the Bankruptcy Code.  This provision states that “[t]he trustee, after notice and a hearing, may 

use, sell, or lease, other than in the ordinary course of business, property of the estate.”  11 U.S.C. 

§ 363(b)(1).  In interpreting this provision, courts have held that a transaction involving property 

of the estate generally should be approved so long as the trustee can demonstrate “some articulated 

business justification for using, selling, or leasing property outside the ordinary course of business.”  

In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 1983) (“The rule we adopt requires that a judge 

determining a 363(b) application expressly find from the evidence presented before him a good 

business reason to grant the application.”); In re Penn. Truck Lines, 150 B.R. 595, (E.D. Pa. 1992) 

(noting that “[s]ettlements of pre-petition claims require less review than post-petition sales or 

leases of assets […] because settlements must be moved through quickly to be sure that creditors 

can resolve claims without waiting for a full reorganization plan.”); see also In re Del. & Hudson 

Ry. Co., 124 B.R. 169, 179 (D. Del. 1991).  

57. In the Debtors’ business judgment, the resolution embodied in the Qui Tam 

Settlement is reasonable and in the best interests of the Debtors, their estates, their creditors, and 

other parties in interest in their Chapter 11 Cases.  The Qui Tam Settlement provides for a fair and 

practical resolution of liabilities that, upon entry of a judgment, could exceed $110 million.  It 

simultaneously enables the Debtors to responsibly address the consequences of the Qui Tam 

Verdict and eliminates the need for further litigation that would consume the Debtors’ limited 

resources without any guaranteed return, to the detriment of their stakeholders.  The Qui Tam 
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Settlement is the product of lengthy negotiations between the parties thereto, conducted in good 

faith and at arm’s length, and it falls well within the range of reasonable litigation outcomes as to 

each of the issues encompassed thereby.  Litigating each of the issues resolved by the Qui Tam 

Settlement would force the Debtors to expend substantial time and resources even as the outcome 

of such litigations would be uncertain.  Thus, the Debtors, reasonably exercising their sound 

business judgment, have agreed to settle such issues in the manner and upon the terms set forth in 

the Qui Tam Settlement, in a timely and efficient manner benefitting all stakeholders. 

C. The Proposed Sale of the Policies to the Insurers Satisfies Requirements of 
Bankruptcy Code Section 363(f)

58. Courts have recognized that insurance policies are property of a debtor’s estate, 

which may be sold with court approval under Section 363 of the Bankruptcy Code.  See Estate of 

Lellock v. Prudential Ins. Co., 811 F.2d 186, 189 (3d Cir. 1987).  Furthermore, the Debtors’ 

proposed sale of the Policies as set forth in the Insurer Settlement Agreement meets the 

requirements to be a sale free and clear of all liens, claims, interests and encumbrances.  Section 

363(f) of the Bankruptcy Code provides:

The trustee may sell property under subsection (b) or (c) of this 
section free and clear of any interest in such property of an entity 
other than estate, only if—

(1) applicable nonbankruptcy law permits sale of such property 
free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is 
to be sold is greater than the aggregate value of all liens on 
such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable 
proceeding, to accept a money satisfaction of such interest.
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11 U.S.C. § 363(f).

59. Here, at least two of Section 363(f)’s enumerated conditions are satisfied.  First, 

Section 363(f)(1) applies because applicable nonbankruptcy law permits the sale of the Policies.  

See In re Dow Corning Corp., 198 B.R. 214, 245 (Bankr. E.D. Mich. 1996) (“nonbankruptcy law 

permits ‘sale’ (i.e., a negotiated settlement) of an insured's cause of action against its insurer free 

and clear of any interest of an injured party whose tort claim would trigger the insurer’s duty to 

defend and indemnify the insured.”).

60. Second, the absence of a timely objection to the Qui Tam Settlement will be deemed 

“consent” to the sale of the Policies within the meaning of Section 363(f)(2) of the Bankruptcy 

Code.  In particular, all parties in interest listed on the Debtors’ creditor matrix will receive notice 

and will be given sufficient opportunity to object to the relief requested.  Absence of objections to 

the sale contemplated by the Qui Tam Settlement should be deemed as consent.  See FutureSource 

LLC v. Reuters Ltd., 312 F.3d 281, 285-86 (7th Cir. 2002) (“[L]ack of objection (provided of 

course there is notice) counts as consent.  It could not be otherwise; transaction costs would be 

prohibitive if everyone who might have an interest in the bankrupt’s assets had to execute a formal 

consent before they could be sold.”) (internal citations omitted)); Hargrave v. Twp. of Pemberton 

(In re Tabone, Inc.), 175 B.R. 855, 858 (Bankr. D.N.J. 1994) (holding that creditor’s failure to 

object to sale free and clear of liens, claims and encumbrances satisfies Section 363(f)(2)); Citicorp 

Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (same).

61. Consistent with the foregoing, the Proposed Order provides that the absence of a 

timely objection to the Qui Tam Settlement will be deemed “consent” to the sale of the Policies 

within the meaning of Section 363(f)(2) of the Bankruptcy Code.

62. To the extent any objections to the Qui Tam Settlement are filed, the Policies may 

be sold free and clear of all claims and interests pursuant to Section 363(f)(4) of the Bankruptcy 
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Code because the claims and interests of such objector are plainly “in bona fide dispute.”  In 

particular, except to the extent that Tilton’s rights in the Policies are preserved pending the finality 

of a Final Dismissal Order, the Debtors dispute any interest of any entity alleging to be an insured 

under the Policies and would request this Court overrule any such objection.

D. The Insurers Should be Afforded Protections of Bankruptcy Code Section 363(m)

63. Pursuant to Section 363(m) of the Bankruptcy Code, a good faith purchaser is one 

who purchases assets for value, in good faith, and without notice of adverse claims.  See In re 

Abbotts Dairies of Pa., Inc., 788 F.2d 143, 147 (3d Cir. 1986); Mark Bell Furniture Warehouse, 

Inc. v. D.M. Reid Assocs., Ltd. (In re Mark Bell Furniture Warehouse, Inc.), 992 F.2d 7, 8 (1st Cir. 

1993).

64. As described above, the Qui Tam Settlement, including the proposed sale of the 

Policies to the Insurers, is the product of extensive good-faith, arm’s-length negotiations between 

the Debtors and the Insurers.  The Insurers are not an insider or otherwise affiliated with the 

Debtors.  Accordingly, the Debtors maintain that the Insurers are entitled to a finding in the 

Proposed Order concluding that the Insurers are a “good faith” purchaser of the Policies within the 

meaning of Section 363(m) of the Bankruptcy Code.

E. The Debtors Should Be Authorized to Enter into the Settlement Agreement and Sell 
the Policies Pursuant to Section 105(a) of the Bankruptcy Code

65. Authorizing the Debtors to enter into and effectuate the terms of the Qui Tam 

Settlement (including the proposed sale of the Policies) is also well within the equitable powers of 

this Court.  See 11 U.S.C. § 105(a) (“The court may issue any order, process, or judgment that is 

necessary or appropriate to carry out the provisions of [the Bankruptcy Code].”); see also 

Chinichian v. Campolongo (In re Chinichian), 784 F.2d 1440, 1443 (9th Cir. 1986) (“Section 105 

sets out the power of the bankruptcy court to fashion orders as necessary pursuant to the purposes 
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of the Bankruptcy Code.”); In re Cooper Props. Liquidating Trust, Inc., 61 B.R. 531, 537 (Bankr. 

W.D. Tenn. 1986) (noting that bankruptcy court is “one of equity and as such it has a duty to 

protect whatever equities a debtor may have in property for the benefit of its creditors as long as 

that protection is implemented in a manner consistent with the bankruptcy laws”).  As discussed 

herein, the Qui Tam Settlement is fair and reasonable and in the best interests of the Debtors, their 

estates, and their creditors.  Thus, the Debtors submit that approving the sale contemplated by the 

Qui Tam Settlement is a sound exercise of the Court’s equitable powers under Section 105(a) of 

the Bankruptcy Code.

WAIVER OF BANKRUPTCY RULE 6004(h) STAY

66. Bankruptcy Rule 6004(h) provides that an “order authorizing the use, sale, or lease 

of property . . . is stayed until the expiration of fourteen days after the entry of the order, unless 

the court orders otherwise.”  For the reasons set forth herein, the Debtors submit that they have 

established cause to, and hereby request that the Court, waive the fourteen-day stay period under 

Bankruptcy Rule 6004(h), to the extent such stay is applicable.

NOTICE

67. Notice of this Motion will be given to: (a) the Office of the United States Trustee 

for the District of Delaware; (b) the United States Attorney for the District of Delaware; (c) the 

Internal Revenue Service; (d) the creditors listed on the Debtors’ consolidated list of thirty 

creditors holding the largest unsecured claims; (e) counsel to Ankura; (f) counsel to PPAS; 

(g) counsel to the Zohar Lenders; (h) counsel to the Patriarch Lenders; (i) counsel to the DIP 

Lenders; (j) counsel to all parties to the Qui Tam Settlement; (k) all parties entitled to notice 

pursuant to Bankruptcy Rule 2002; and (l) all parties in interest listed on the Debtors’ creditor 

matrix.  The Debtors submit that, under the circumstances, no other or further notice is required.

68. A copy of this Motion is available on (a) the Court’s website: 
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www.deb.uscourts.gov and (b) the website maintained by the Debtors’ Claims and Noticing Agent, 

Kroll Restructuring Administration LLC (f/k/a Prime Clerk LLC), at 

https://cases.ra.kroll.com/MDHelicopters/.

CONCLUSION

WHEREFORE, the Debtors respectfully request that the Court enter the Proposed Order, 

substantially in the form attached hereto as Exhibit A, authorizing entry into and approving the 

Qui Tam Settlement pursuant to Sections 105(a) and 363 of the Bankruptcy Code and Bankruptcy 

Rule 9019 and granting such other and further relief as is just and proper.
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Dated:  June 14, 2022
Wilmington, Delaware

Respectfully Submitted,

/s/ Evelyn J. Meltzer
TROUTMAN PEPPER HAMILTON SANDERS LLP

David B. Stratton (DE No. 960)
David M. Fournier (DE No. 2812)
Evelyn J. Meltzer (DE No. 4581)
Kenneth A. Listwak (DE No. 6300)
Hercules Plaza, Suite 5100
1313 N. Market Street
Wilmington, DE 19801
Telephone:  (302) 777-6500
Facsimile:  (302) 421-8390
Email:   david.stratton@troutman.com
              david.fournier@troutman.com 
              evelyn.meltzer@troutman.com
              kenneth.listwak@troutman.com 

- and -

LATHAM & WATKINS LLP

Suzzanne Uhland (admitted pro hac vice)
Adam S. Ravin (admitted pro hac vice)
Brett M. Neve (admitted pro hac vice)
Tianjiao (TJ) Li (admitted pro hac vice)
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1271 Avenue of the Americas
New York, NY 10020
Telephone:  (212) 906-1200
Facsimile:  (212) 751-4864
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              adam.ravin@lw.com
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              tj.li@lw.com
              alexandra.zablocki@lw.com

Counsel for Debtors and Debtors-in-Possession

Case 22-10263-KBO    Doc 345    Filed 06/14/22    Page 30 of 30



 

 
#127081254 v1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

MD Helicopters, Inc., et al.,1 

Debtors. 

Chapter 11 

Case No. 22-10263 (KBO) 

(Jointly Administered) 
 
Objection Deadline: June 29, 2022 at 4:00 p.m. (ET) 
Hearing Date:  July 14, 2022 at 9:30 a.m. (ET) 

 

NOTICE OF DEBTORS’ MOTION FOR ENTRY OF ORDER UNDER 11 U.S.C. §§ 105 
AND 363 AND FED. R. BANKR. P. 9019: (I) APPROVING SETTLEMENTS RELATED 

TO QUI TAM LITIGATION; (II) APPROVING SALE OF CERTAIN INSURANCE 
POLICIES FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES, AND OTHER 

INTERESTS AND (III) GRANTING RELATED RELIEF 

PLEASE TAKE NOTICE that, on June 14, 2022, the above-captioned debtors 
and debtors in possession (the “Debtors”) filed the Debtors’ Motion for Entry of Order Under  
11 U.S.C. §§ 105 and 363 and Fed. R. Bankr. P. 9019: (I) Approving Settlements Related to Qui 
Tam Litigation; (II) Approving Sale of Certain Insurance Policies Free and Clear of Liens, Claims, 
Encumbrances, and Other Interest and (III) Granting Related (the “Motion”) with the United 
States Bankruptcy Court for the District of Delaware, 824 North Market Street, Wilmington, 
Delaware 19801 (the “Bankruptcy Court”).   
 

PLEASE TAKE FURTHER NOTICE that any objections or other responses to 
the relief sought in the Motion must be filed with the Bankruptcy Court on or before  
June 29, 2022 at 4:00 p.m. (Eastern Time) (the “Objection Deadline”).  You must also serve a 
copy of your response or objection upon the undersigned counsel for Debtors so as to be received 
on or prior to the Objection Deadline. 

 
PLEASE TAKE FURTHER NOTICE that a hearing with respect to the Motion 

will be held on July 14, 2022 at 9:30 a.m. (ET) before The Honorable Karen B. Owens, United 
States Bankruptcy Judge for the District of Delaware, in the United States Bankruptcy Court for 
the District of Delaware, 824 Market Street, 6th Floor, Courtroom No. 3, Wilmington, Delaware 
19801. 
 

IF YOU FAIL TO RESPOND TO THE MOTION IN ACCORDANCE WITH 
THIS NOTICE, THE BANKRUPTCY COURT MAY GRANT THE RELIEF 

                                                 
1  The two Debtors in these cases are MD Helicopters, Inc. and Monterrey Aerospace, LLC, and their address is 4555 

E. McDowell Road, Mesa, AZ 85215.  The last four digits of MD Helicopters, Inc.’s taxpayer identification number 
are 4088.  Monterrey Aerospace, LLC has not been assigned a taxpayer identification number as of the date hereof. 
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REQUESTED IN THE MOTION WITHOUT FURTHER NOTICE OR OPPORTUNITY 
FOR A HEARING. 

Dated:  June 14, 2022 
 Wilmington, Delaware 

 

Respectfully Submitted, 
 
/s/ Evelyn J. Meltzer       
TROUTMAN PEPPER HAMILTON SANDERS LLP 
 
David B. Stratton (DE No. 960) 
David M. Fournier (DE No. 2812) 
Evelyn J. Meltzer (DE No. 4581) 
Kenneth A. Listwak (DE No. 6300) 
Hercules Plaza, Suite 5100 
1313 N. Market Street, Suite 5100 
Wilmington, DE 19801 
Telephone:  (302) 777-6500 
Facsimile:  (302) 421-8390 
Email:   david.stratton@troutman.com 
              david.fournier@troutman.com  
    evelyn.meltzer@troutman.com 
              kenneth.listwak@troutman.com  
 
- and - 
 
LATHAM & WATKINS LLP 
 
Suzzanne Uhland (admitted pro hac vice) 
Adam S. Ravin (admitted pro hac vice) 
Brett M. Neve (admitted pro hac vice) 
Tianjiao (TJ) Li (admitted pro hac vice) 
Alexandra M. Zablocki (admitted pro hac vice) 
1271 Avenue of the Americas 
New York, NY 10020 
Telephone:  (212) 906-1200 
Facsimile:  (212) 751-4864 
Email:   suzzanne.uhland@lw.com 
              adam.ravin@lw.com 
              brett.neve@lw.com 
              tj.li@lw.com 
              alexandra.zablocki@lw.com 
 
Counsel for Debtors and Debtors-in-Possession 
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EXHIBIT A

Proposed Order 
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

-------------------------------------------------------- x
:

In re: : Chapter 11
:

MD HELICOPTERS, INC., et al.,1 : Case No. 22-10263 (KBO)
:

Debtors. : (Jointly Administered)
:
: Re: D.I. ______

-------------------------------------------------------- x
ORDER UNDER 11 U.S.C. §§ 105(A) AND 363 AND FED. R. BANKR. P. 9019: (A) 

APPROVING (I) SETTLEMENTS RELATED TO QUI TAM LITIGATION AND (II) 
SALE OF CERTAIN INSURANCE POLICIES FREE AND CLEAR OF LIENS, 

CLAIMS, ENCUMBRANCES, AND OTHER INTERESTS 
AND (B) GRANTING RELATED RELIEF

Upon the motion (the “Motion”)2 of the Debtors for entry of an order (this “Order”) under 

Sections 105(a) and 363 of the Bankruptcy Code and Bankruptcy Rule 9019: (i) approving the Qui 

Tam Settlement; (ii) approving the transfer and sale of the Policies free and clear of liens, claims, 

encumbrances, and other interests; and (iii) granting related relief; and the Court having 

jurisdiction to consider the Motion and the relief requested therein in accordance with 28 U.S.C. 

§§ 157 and 1334 and the Amended Standing Order of Reference from the United States District 

Court for the District of Delaware, dated February 29, 2012; and the Court having found that this 

is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and that this Court may enter a final order 

consistent with Article III of the United States Constitution; and the Court having found that venue 

of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; 

1 The two Debtors in these cases are MD Helicopters, Inc. and Monterrey Aerospace, LLC, and their address is 
4555 E. McDowell Road, Mesa, AZ 85215.  The last four digits of MD Helicopters, Inc.’s taxpayer identification 
number are 4088.  Monterrey Aerospace, LLC has not been assigned a taxpayer identification number as of the 
date hereof.

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the 
Motion.
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and it appearing that proper and adequate notice of the Motion has been given and that no other or 

further notice is necessary; and upon the record herein; and after due deliberation thereon; and the 

Court having found and determined that the relief sought in the Motion is (a) in the best interests 

of the Debtors’ estates, their creditors, and other parties in interest and (b) an appropriate exercise 

of the Debtors’ business judgment, and that the legal and factual bases set forth in the Motion 

establish just cause for the relief granted herein; and any objections to the Motion having been 

withdrawn or overruled on the merits; and the Court having determined that there is good and 

sufficient cause for the relief granted in this Order, it is hereby

ORDERED, ADJUDGED, AND DECREED THAT:

1. The Motion is GRANTED as set forth herein.   

2. The DOJ Settlement Agreement (attached to this Order as Exhibit 1) and the Insurer 

Settlement Agreement (attached to this Order as Exhibit 2) together constitute the complete Qui 

Tam Settlement.

3. Pursuant to Sections 105(a) and 363 of the Bankruptcy Code and Bankruptcy Rule 

9019, the Qui Tam Settlement is approved as fair, reasonable, and adequate, and the terms and 

conditions of the Qui Tam Settlement are incorporated into this Order as if fully set forth herein.

4. The Debtors are authorized to perform under the DOJ Settlement Agreement and 

the Insurer Settlement Agreement; provided that the Debtors’ authorization to perform under the 

DOJ Settlement Agreement is conditioned upon the effectiveness of the Insurer Settlement 

Agreement.

5. Upon (a) the entry of this Order and it becoming Final and (b) the effectiveness of 

both the DOJ Settlement Agreement and the Insurer Settlement Agreement, the parties’ respective 

obligations under the DOJ Settlement Agreement and the Insurer Settlement Agreement, as 
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applicable, shall become valid and binding without the need for any further notice to or action of 

this Court.  

6. Applicable nonbankruptcy law permits the sale of the Policies within the meaning 

of Section 363(f)(1) of the Bankruptcy Code.

7. The absence of a timely objection to the Qui Tam Settlement is deemed consent to 

the sale of the Policies within the meaning of Section 363(f)(2) of the Bankruptcy Code.

8. Pursuant to Sections 105(a), 363(b), and 363(f) of the Bankruptcy Code, the 

Debtors are authorized and directed to transfer and sell the Policies back to the Insurers in 

accordance with the Insurer Settlement Agreement.  Upon the later of (a) the date of the Insurer 

Settlement Payment and (b) the date of the Insurer Statutory Fee Payment, such transfer and sale 

shall constitute a legal, valid, binding, and effective transfer and sale of, and shall vest the Insurers 

with all right, title and interest to, the Policies free and clear of any and all liens, claims, interests 

and encumbrances of any kind or nature whatsoever, including any claims for contribution, any 

direct action claims, and any claims of any entity or individual who could claim coverage under 

the Policies.  The Insurers’ contribution under the Qui Tam Settlement constitutes the Insurers’ 

full and complete performance of any and all obligations under the Policies and exhausts all limits 

of liability under the Policies.  After the transfer and sale of the Policies is effective, the Policies 

shall be terminated and shall be of no further force and effect, and neither the Insurers nor the 

Debtors, their estates, and their successors and assigns shall have any further obligations (monetary 

or otherwise) arising from or related to the Policies.  Notwithstanding the foregoing, the sale of 

the Policies shall be effective as to any obligations to Lynn Tilton after sixty (60) days have elapsed 

following the entry of the Dismissal Order; provided, that, no appeal, or motion to set aside, 

reconsider or otherwise review the Dismissal Order shall have been noticed or filed within sixty 
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(60) days of the entry of the Dismissal Order.  The obligations of the Insurers to Tilton regarding 

the Policies shall be subject to the Tilton Settlement Agreement.  

9. The transfer and sale of the Policies pursuant to the Qui Tam Settlement and this 

Order are undertaken by the Insurers in good faith, as that term is defined in Section 363(m) of the 

Bankruptcy Code.  The consideration paid by the Insurers is fair and reasonable and is the result 

of arm’s length negotiations.  The Insurers are a good faith purchaser for value within the meaning 

of Section 363(m) of the Bankruptcy Code and, as such, are entitled to, and are hereby granted, 

the full rights, benefits, privileges, and protections of Section 363(m) of the Bankruptcy Code with 

respect to such transfer and sale.  The sale of the Policies is not subject to avoidance under the 

Bankruptcy Code or applicable non-bankruptcy law, and Insurers and the Debtors have not 

engaged in any conduct that would cause or permit the sale of the Polices to be avoided under the 

Bankruptcy Code or non-bankruptcy law.

10. Payments from the Insurers to Lynn Tilton under the Tilton Settlement Agreement 

do not constitute property of the Debtors’ bankruptcy estates.

11. The automatic stay does not apply to the Tilton Settlement Agreement.  To the 

extent necessary, relief from the automatic stay of Section 362 of the Bankruptcy Code is granted 

in order to effectuate the Debtor’s consent to payments from the Insurers to Lynn Tilton under the 

Tilton Settlement Agreement and as provided in the Insurer Settlement Agreement.

12. The Debtors are authorized to take any and all actions as may be necessary to (a) 

complete, effectuate, and implement the terms and provisions of the Qui Tam Settlement and (b) 

effectuate the relief granted pursuant to this Order in accordance with the Motion.

13. Each of the other parties to the Qui Tam Settlement is authorized and directed to 

take any and all actions reasonably necessary to effectuate the terms thereof.
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14. This Order shall take effect immediately upon its entry and shall not be stayed 

pursuant to Bankruptcy Rule 6004(h) or otherwise.

15. The Court shall retain jurisdiction with respect to all matters arising from or related 

to the implementation or interpretation of this Order and the Qui Tam Settlement.
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DOJ SETTLEMENT AGREEMENT

This settlement agreement (the “DOJ Settlement Agreement”) is entered into by and among 

the United States of America, acting through the United States Department of Justice (“DOJ”) and 

on behalf of the United States Department of the Army (collectively, the “United States”); MD 

Helicopters, Inc. (“MDHI”), as a debtor and debtor in possession; and Relators Philip Marsteller 

and Robert M. Swisher (“Relator Marsteller” or “Relator Swisher,” as applicable, and together, 

the “Relators”).  Each of the foregoing is referred to herein as a “Party,” and collectively, the 

“Parties.”

RECITALS

A. MDHI is a corporation with its principal office in Mesa, Arizona, that, among other 

things, manufactures and sells helicopters to various purchasers, including the United States.

B. On May 3, 2013, the Relators filed a qui tam complaint in the United States District 

Court for the Northern District of Alabama (the “Alabama District Court”), captioned United 

States ex rel. Marsteller, et al. v. Tilton, et al., Civ. No. 5:13-cv-00830-AKK, against MDHI and 

other defendants on behalf of the United States under 31 U.S.C. § 3729 et seq. (the “Civil Action”).  

Although the United States declined to intervene in the Civil Action, it remains the real party in 

interest pursuant to 31 U.S.C. § 3730.

C. In the Civil Action, the Relators alleged that MDHI and other defendants engaged 

in a fraudulent course of conduct, submitted false claims to the United States, and engaged in a 

conspiracy to submit false claims, in connection with the four contracts and the contract 

modification described below under the Foreign Military Sales (“FMS”) program that were 

awarded to MDHI by the Army’s Non-Standard Rotary Wing Aircraft Project Office, 

headquartered at the Redstone Arsenal in Huntsville, Alabama.  More specifically, the Relators 
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alleged that MDHI engaged in such fraudulent conduct in connection with these four contracts and 

the modification by (i) misrepresenting its pricing data during the award process; and (ii) falsely 

representing that MDHI intended to comply with the mandatory disclosure provisions of FAR 

§ 52.203-13 (also known as the Contractor Code of Business Ethics), which was incorporated by 

reference into the contracts.  The four contracts and the contract modification that were the subject 

of the Relators’ allegations were:

1) An FMS contract for the acquisition of six commercial rotary wing primary 

trainer helicopters, two corresponding Flight Training Devices, and critical spare parts, 

among other items, from MDHI that were to be provided to the Afghan Air Force, which 

contract was executed on March 10, 2011 (the “Afghanistan Trainer Contract”);

2) The modification of the Afghanistan Trainer Contract, which concerned the 

acquisition of contractor logistical support for the helicopters from MDHI, which contract 

was executed on September 1, 2011 (the “Afghanistan CLS Modification”);

3) A second FMS contract for the acquisition of two standard 500E helicopters 

and one command 500E helicopter from MDHI that were to be provided to the Republic 

of El Salvador, along with supporting materials and services, which contract was executed 

on December 9, 2011 (the “El Salvador Contract”);

4) A third FMS contract for the acquisition of twelve 530F helicopters from 

MDHI that were to be provided to the Saudi Arabia National Guard (SANG), which 

contract was executed on June 29, 2012 (the “SANG Contract”); and

5) A fourth FMS contract which concerned the acquisition of two 600N 

helicopters that were to be provided to the Republic of Costa Rica, which was executed on 

December 3, 2012 (the “Costa Rica Contract”). 
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The Costa Rica Contract, the Afghanistan Trainer Contract, the El Salvador Contract, and the 

SANG Contract shall be referred to herein as the “Contracts.”

D. The Relators’ allegations described above in Recital C against MDHI relating to 

the Contracts and the Afghanistan CLS Modification shall be referred to herein as the “Covered 

Conduct.” 

E. On August 23, 2021 (ECF #209), the Alabama District Court granted partial 

summary judgment for MDHI, dismissing all claims that MDHI (a) misrepresented its pricing data 

during the award process, (b) engaged in a conspiracy to submit false claims, or (c) violated the 

False Claims Act in connection with the Afghanistan Trainer Contract and Afghanistan CLS 

Modification.

F. On September 2, 2021 (ECF #231), the Alabama District Court ordered the 

dismissal of MDHI’s former Chief Executive Officer, Lynn Tilton (“Tilton”) with prejudice.

G. A jury trial in the Civil Action was conducted before the Honorable Abdul K. 

Kallon of the Alabama District Court.

H. On September 24, 2021, the jury returned a unanimous verdict finding against 

MDHI on the remaining claims asserted in the Civil Action in regards to the El Salvador Contract, 

the SANG Contract, and the Costa Rica Contract.  However, the Alabama District Court has not 

entered a final judgment in this case in order to allow the parties to reach a mediated settlement of 

the dispute.

I. On November 8, 10, and 29, 2021, MDHI, the Relators, and MDHI’s insurers, 

National Union Fire Insurance Company of Pittsburgh, Pa. (“National Union”), and AIG Specialty 

Insurance Company (“AIG Specialty,” and together with National Union, the “Insurers”), 

participated remotely in Court-ordered mediation before the Honorable Leo S. Papas (ret.).

Case 22-10263-KBO    Doc 345-2    Filed 06/14/22    Page 10 of 93



4

J. On January 31, 2022, MDHI, its secured lenders, and the Relators commenced a 

series of remote mediation sessions before the Honorable Christopher S. Sontchi.

K. Those mediation sessions ultimately resulted in the Relators and MDHI executing 

the First Amended Memorandum of Understanding (the “MOU”) on February 14, 2022.  The 

MOU, among other things:

a. Provided for certain settlement terms between the Relators and MDHI, 

subject to the approval of the DOJ, which did not participate in either mediation, was not 

a party to the MOU and is not bound by any of the terms in the MOU;

b. Provided that MDHI would work in good faith to effectuate a settlement 

agreement under which the Insurers would make payments totaling $21,500,000 

(TWENTY-ONE MILLION FIVE HUNDRED THOUSAND DOLLARS) to be funded 

by the Insurers and paid in accordance with this DOJ Settlement Agreement.  

c. Provided for the parties to the MOU to work in good faith to execute a 

restructuring support agreement (the “RSA”) between and among the Relators, MDHI, the 

Insurers, and MDHI’s majority secured lenders that consist of Zohar III, Corp. and its 

affiliated debtors and debtors in possession (collectively, the “Zohars”) in those certain 

jointly administered Chapter 11 cases which are currently pending in the United States 

Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) bearing case 

number 18-10512.1  

d. The United States is not a party to the MOU or the RSA and is not bound 

by any of the terms or provisions of the MOU or the RSA.

1 Those debtors consist of Zohar III, Corp. Zohar II 2005-1, Corp., Zohar CDO 2003-1, Corp., Zohar III, Limited, 
Zohar II 2005-1, Limited, and Zohar CDO 2003-1, Limited.  
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L. On March 30, 2022, MDHI and Monterrey Aerospace, LLC (“Monterrey,” and 

together with MDHI, the “Debtors”) filed voluntary petitions for relief under Chapter 11 of Title 

11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”) in the Bankruptcy 

Court in order to attempt to effectuate a sale of substantially all of its assets pursuant to (i) Section 

363 of the Bankruptcy Code (the “363 Sale”) or (ii) confirmation of a plan of reorganization or a 

plan of liquidation (as applicable, the “Plan”).

M. The Debtors’ jointly administered Chapter 11 cases (the “Bankruptcy Cases”), 

captioned In re MD Helicopters, Inc., et al. Case No. 22-10263 (KBO), are currently pending in 

the Bankruptcy Court.  

N. Contemporaneously herewith, the Relators, the Debtors, the Insurers, and Tilton, 

through their respective authorized representatives, are entering into a separate Insurer Settlement 

Agreement and Insurance Policy Buyback (the “Insurer Settlement Agreement,” and together with 

this DOJ Settlement Agreement, the “Settlement Agreements”) that, among other things, sets forth 

additional rights and obligations of the foregoing parties in connection with the settlement of the 

Civil Action.  The Insurer Settlement Agreement provides that the payment of $21,500,000 by the 

Insurers will resolve certain claims of MDHI arising from certain insurance policies described 

therein specifically relating to the Covered Conduct and that the Insurers’ funds to make this 

payment do not constitute property of MDHI or Monterrey.  Through the Insurer Settlement 

Agreement and the DOJ Settlement Agreement, MDHI authorizes the Insurers to make this 

payment directly to the United States and the Relators on MDHI’s behalf.

O. This DOJ Settlement Agreement is neither an admission of liability by MDHI nor 

a concession by the United States or the Relators that the claims asserted in the Civil Action are 

not well founded.  
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NOW, THEREFORE, to avoid the delay, uncertainty, inconvenience, and expense of 

continued litigation, and in consideration of the mutual promises and obligations of this DOJ 

Settlement Agreement, the Parties agree and covenant as follows:

TERMS AND CONDITIONS

1. Consistent with the obligations set forth in the Insurer Settlement Agreement, 

MDHI shall (i) pay or cause the United States to be paid the “Insurer Settlement Payment” and (ii) 

pay the United States the “MDHI Settlement Payment,” each as defined and described below, 

which payments collectively shall total $27,900,000 (TWENTY-SEVEN MILLION NINE 

HUNDRED THOUSAND DOLLARS), hereafter the “Settlement Amount,” of which 

$27,900,000 (TWENTY-SEVEN MILLION NINE HUNDRED THOUSAND DOLLARS) is 

restitution.  These payments, as described below, shall be made by electronic funds transfer(s) 

pursuant to written transfer instructions that have been provided by the DOJ.  The Settlement 

Amount, consisting of the following two payments, shall constitute a settlement and compromise 

under Rule 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”):

a) Consistent with the obligations set forth in the Insurer Settlement 

Agreement, MDHI shall pay or cause the United States to be paid 

$19,040,000 (NINETEEN MILLION FORTY THOUSAND DOLLARS) 

(the “Insurer Settlement Payment”) and payment of such amount shall occur 

no later than twenty-one (21) calendar days after the date upon which the 

Bankruptcy Court’s entry of the Settlement Approval Order (as defined 
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below) becomes Final2 (the date on which the Settlement Approval Order 

becomes Final, the “Settlement Effective Date”).

b) MDHI shall pay the United States $8,860,000 (EIGHT MILLION EIGHT 

HUNDRED SIXTY THOUSAND DOLLARS) (the “MDHI Settlement 

Payment”) on the MDHI Payment Date by electronic funds transfer.3 

2. The Relators shall receive the Insurer Statutory Fee Payment and the MDHI Statutory 

Fee Payment, each as defined and described below, which collectively shall total $3,600,000 

(THREE MILLION SIX HUNDRED THOUSAND DOLLARS) and which hereafter will 

collectively be referred to as the “Statutory Fee Amount,” to cover the Relators’ reasonable 

expenses, attorneys’ fees, and costs, pursuant to 31 U.S.C. § 3730(d)(2).  These payments, as 

described below, shall be made by electronic funds transfer(s) pursuant to written transfer 

instructions that have been provided by the Relators.  The Statutory Fee Amount shall be 

comprised of the following two payments:

a) Consistent with the obligations set forth in the Insurer Settlement 

Agreement, MDHI shall pay or cause the Relators to be paid $2,460,000 

(TWO MILLION FOUR HUNDRED SIXTY THOUSAND DOLLARS) 

(the “Insurer Statutory Fee Payment”) and payment of such amount shall 

2 “Final” means a Settlement Approval Order that remains in effect and has not been reversed, withdrawn, vacated, 
or stayed, and as to which the time to appeal or seek review, rehearing, or writ of certiorari has expired or, if such 
appeal or review has been taken, it has been resolved and no longer remains pending; provided, that the Settlement 
Approval Order shall not fail to be “final” solely because of the possibility that a motion pursuant to Rule 60 of 
the Federal Rules of Civil Procedure or Bankruptcy Rule 9024 may be filed with respect to such order, as long as 
such a motion has not been actually filed; provided, further, that in the absence of a timely notice of appeal of the 
Settlement Approval Order, it becomes Final fifteen (15) calendar days after the date on which the Settlement 
Approval Order is entered.

3 “MDHI Payment Date” means the earlier of (i) the closing of the 363 Sale; (ii) the effective date of the Plan; and 
(iii) October 31, 2022.
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occur no later than twenty-one (21) calendar days after the Settlement 

Effective Date.

b) MDHI shall pay the Relators $1,140,000 (ONE MILLION ONE 

HUNDRED FORTY THOUSAND DOLLARS) (the “MDHI Statutory Fee 

Payment”) on the MDHI Payment Date by electronic funds transfer.

3. MDHI shall file a motion (the “9019 Motion”) with the Bankruptcy Court seeking 

entry of an order (the “Settlement Approval Order”) approving the Settlement Agreements.  The 

9019 Motion and the proposed Settlement Approval Order shall be shared with the Parties and the 

Zohars at least two (2) business days in advance of filing in the Bankruptcy Court and shall be in 

a form reasonably acceptable to the parties who are the signatories to the Settlement Agreements.

4. Conditioned upon the United States receiving the Insurer Settlement Payment, and 

as soon as feasible after receipt thereof, the United States shall pay $5,712,000 (FIVE MILLION 

SEVEN HUNDRED TWELVE THOUSAND DOLLARS) to the Relators by electronic funds 

transfer.  Conditioned upon the United States receiving the MDHI Settlement Payment, and as 

soon as feasible after receipt thereof, the United States shall pay $2,658,000 (TWO MILLION SIX 

HUNDRED FIFTY EIGHT THOUSAND DOLLARS) to the Relators by electronic funds transfer.  

The foregoing two payments set forth in this Paragraph 4 will collectively be referred to as the 

“Relators’ Share.”

5. The Relators agree that, under this DOJ Settlement Agreement, there shall be no 

additional amount to be paid to the Relators other than the Statutory Fee Amount and the Relators’ 

Share.

6. Upon the United States’ receipt of the full Settlement Amount, and upon the 

Relators’ receipt of the full Statutory Fee Amount, without the need for any further action, the 
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Relators, for themselves and for their heirs, successors, attorneys, agents, and assigns, shall be 

deemed to have fully and finally released MDHI, together with its current and former parent 

corporations, direct and indirect subsidiaries, brother or sister corporations, divisions, current or 

former corporate owners, corporate successors, assigns and current and former directors, officers 

(including but not limited to Tilton), agents, and employees, with prejudice from all claims, causes 

of action, complaints, suits, demands, damages, costs, expenses, liabilities, grievances, or other 

losses—whether known or unknown—that may exist as of the date of execution of this DOJ 

Settlement Agreement, including but not limited to, (a) any civil monetary claim the Relators have 

or may have individually for the Covered Conduct under the False Claims Act, 31 U.S.C. §§ 3729–

33, (b) any claim for expenses or attorney’s fees and costs under 31 U.S.C. § 3730(d), including 

the Statutory Fees, (c) any claim against the Zohars that are based on the Zohars’ claims and 

interests in MDHI, including, without limitation, theories of recharacterization and equitable 

subordination of the Zohars’ claims and interests in MDHI, and (d) any claim against ARK II CLO 

2001-1, Limited and ARK Investment Partners II, L.P. (together, the “Patriarch Lenders”) that are 

based on the Patriarch Lenders’ claims and interests in MDHI, including, without limitation, 

theories of recharacterization and equitable subordination of the Patriarch Lenders’ claims and 

interests in MDHI.  The Relators shall also refrain from referring, instituting, directing, or 

maintaining any administrative action seeking suspension, debarment, or exclusion of MDHI, its 

current and former parent corporations, direct and indirect subsidiaries, brother or sister 

corporations, divisions, current or former corporate owners, corporate successors, or current or 

former directors, officers (including but not limited to Tilton), agents, or employees under 48 

C.F.R. subpart 9.4 for the Covered Conduct.
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7. Subject to the exceptions in Paragraph 8 below (concerning reserved claims) and 

Paragraph 15 below, and upon the United States’ receipt of the full Settlement Amount in 

accordance with Paragraph 1 above, the United States shall be deemed to have released MDHI, 

together with its current and former parent corporations, direct and indirect subsidiaries, brother 

or sister corporations, divisions, current or former corporate owners, and corporate successors from 

any civil or administrative monetary claim the United States has for the Covered Conduct under 

the False Claims Act, 31 U.S.C. §§ 3729–33; the Program Fraud Civil Remedies Act, 31 U.S.C. 

§§ 3801–12; the Truth in Negotiations Act, 10 U.S.C. § 2306a; or the common law theories of 

breach of contract, payment by mistake, unjust enrichment, and fraud.

8. Notwithstanding the releases given above, or any other term of this DOJ Settlement 

Agreement, the following claims and rights of the United States are specifically reserved and are 

not released: 

a. Any liability arising under Title 26, U.S. Code (Internal Revenue Code);

b. Any criminal liability;

c. Any administrative liability or enforcement right, or any administrative 

remedy, including the suspension and debarment rights of any federal 

agency;

d. Any liability to the United States (or its agencies) for any conduct other 

than the Covered Conduct; 

e. Any liability based upon obligations created by this DOJ Settlement 

Agreement;

f. Any liability of individuals;
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g. Any liability for express or implied warranty claims or other claims for 

defective or deficient products or services, including quality of goods and 

services;

h. Any liability for failure to deliver goods or services due; and

i. Any liability for personal injury or property damage or for other 

consequential damages arising from the Covered Conduct.

9. The Relators and their respective heirs, successors, attorneys, agents, and assigns 

shall not object to this DOJ Settlement Agreement, but agree and confirm that this DOJ Settlement 

Agreement is fair, adequate, and reasonable under all the circumstances, pursuant to 31 U.S.C. 

§ 3730(c)(2)(B).  Conditioned upon the Relators’ receipt of the Relators’ Share, the Relators and 

their respective heirs, successors, attorneys, agents, and assigns fully and finally release, waive, 

and forever discharge the United States, its agencies, officers, agents, employees, and servants, 

from any claims arising from the filing of the Civil Action or under 31 U.S.C. § 3730, and from 

any claims to a share of the proceeds of this DOJ Settlement Agreement and/or the Civil Action. 

10. MDHI waives and shall not assert any defenses that MDHI may have to any 

criminal prosecution or administrative action relating to the Covered Conduct that may be based 

in whole or in part on a contention that, under the Double Jeopardy Clause in the Fifth Amendment 

of the Constitution, or under the Excessive Fines Clause in the Eighth Amendment of the 

Constitution, this DOJ Settlement Agreement bars any remedy that may be sought in such criminal 

prosecution or administrative action.

11. MDHI fully and finally releases the United States, its agencies, officers, agents, 

employees, and servants, from any claims (including attorneys’ fees, costs, and expenses of every 

kind and however denominated) that MDHI has asserted, could have asserted, or may assert in the 
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future related to the Covered Conduct or the investigation or prosecution thereof, including under 

31 U.S.C. § 3730(d) for expenses or attorneys’ fees and costs.

12. a. Unallowable Costs Defined: all costs (as defined in the Federal Acquisition 

Regulation, 48 C.F.R. § 31.205-47) incurred by or on behalf of MDHI, and its present or former 

officers, directors, employees, shareholders, and agents in connection with:

(1) the matters covered by this DOJ Settlement Agreement;

(2) the United States’ audit(s) and civil investigation(s) of the matters covered 

by this DOJ Settlement Agreement;

(3) MDHI’s investigation, defense, and corrective actions undertaken in 

response to the United States’ audit(s) and civil investigation(s) in connection with 

the matters covered by this DOJ Settlement Agreement (including attorneys’ fees);

(4) the negotiation and performance of this DOJ Settlement Agreement, the 

MOU, the RSA, the Insurer Settlement Agreement, or any other agreement related 

to the Civil Action or the Bankruptcy Cases;

(5) the payments made by MDHI and on its behalf to the United States pursuant 

to this DOJ Settlement Agreement and any payments that MDHI may make to the 

Relators, including costs and attorney’s fees, 

are unallowable costs for government contracting purposes (hereinafter referred to as Unallowable 

Costs).

b. Future Treatment of Unallowable Costs:  Unallowable Costs will be 

separately determined and accounted for by MDHI, and MDHI shall not charge such Unallowable 

Costs directly or indirectly to any contract with the United States.
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c. Treatment of Unallowable Costs Previously Submitted for Payment: within 

90 days of the date of execution of this DOJ Settlement Agreement, MDHI shall identify and repay 

by adjustment to future claims for payment or otherwise any Unallowable Costs included in 

payments previously sought by MDHI or any of its subsidiaries or affiliates from the United States.  

MDHI agrees that the United States, at a minimum, shall be entitled to recoup from MDHI any 

overpayment plus applicable interest and penalties as a result of the inclusion of such Unallowable 

Costs on previously-submitted requests for payment.  The United States, including the DOJ and/or 

the affected agencies, reserves its rights to audit, examine, or re-examine MDHI’s books and 

records and to disagree with any calculations submitted by MDHI or any of its subsidiaries or 

affiliates regarding any Unallowable Costs included in payments previously sought by MDHI, or 

the effect of any such Unallowable Costs on the amount of such payments.

13. MDHI agrees to cooperate fully and truthfully with any United States’ investigation 

of individuals and entities not released in this DOJ Settlement Agreement.  Upon reasonable 

notice, MDHI shall encourage, and agrees not to impair, the cooperation of its directors, officers, 

and employees, and shall use its best efforts to make available, and encourage, the cooperation of 

former directors, officers, and employees for interviews and testimony, consistent with the rights 

and privileges of such individuals. MDHI further agrees to furnish to the United States, upon 

request, complete and unredacted copies of all non-privileged documents, reports, memoranda of 

interviews, and records in its possession, custody, or control concerning any investigation of the 

Covered Conduct that it has undertaken, or that has been performed by another person on its behalf.  

14. The Parties do not intend to hinder, delay, or defraud any entity to which MDHI 

was or became indebted on or after the date of any transfer contemplated in this DOJ Settlement 

Agreement, within the meaning of 11 U.S.C. § 548(a)(1).
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15. If the Settlement Effective Date occurs and the payments contemplated herein are 

not paid (when they are due hereunder) or are avoided or recovered for any reason, the United 

States may rescind the releases in Paragraph 7 and bring any civil and/or administrative claim, 

action, or proceeding against MDHI for the claims that would otherwise be covered by the releases 

provided herein and the United States shall have an undisputed, noncontingent, non-dischargeable 

and liquidated allowed claim against MDHI in the amount of $108,900,000 (ONE HUNDRED 

EIGHT MILLION NINE HUNDRED THOUSAND DOLLARS), less any payments received and 

retained pursuant to Paragraph 1 of this DOJ Settlement Agreement.  Any civil and/or 

administrative claim, action, or proceeding commenced by the United States pursuant to this 

Paragraph is not subject to the “automatic stay” pursuant to 11 U.S.C. § 362(a) because it would 

be an exercise of the United States’ police and regulatory power.  MDHI waives and shall not 

plead, argue, or otherwise raise any defenses under the theories of statute of limitations, laches, 

estoppel, or similar theories, to any such civil or administrative claim, action, or proceeding 

brought by the United States pursuant to this Paragraph except to the extent such defenses were 

available on May 3, 2013.

16. If any payments made to the United States are avoided and recovered by a receiver, 

trustee, creditor, custodian, or similar official, the United States shall not be responsible for the 

return of any amounts the United States paid to the Relators.  If amounts already paid by the United 

States to the Relators pursuant to Paragraph 4 are recovered from the United States in an action or 

proceeding filed by a receiver, trustee, creditor, custodian, or similar official in or in connection 

with the Bankruptcy Cases, notwithstanding the preceding sentence, the Relators shall, within 

thirty days of written notice from the United States to the undersigned Relators’ counsel, return to 

the United States all amounts recovered from the United States.
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17. Upon the later of (a) the United States’ receipt of the full Settlement Amount and 

(b) the Relators’ receipt of the Statutory Fee Amount, as described above, the Relators and MDHI 

shall promptly sign and file in the Civil Action a Joint Stipulation of Dismissal of the Civil Action 

pursuant to Rule 41(a)(1) and proposed Order, and the United States shall execute a notice to 

advise the Alabama District Court that it consents to the dismissal pursuant to 31 U.S.C. 

§ 3730(b)(1) in accordance with this DOJ Settlement Agreement.  These filings shall provide for 

the dismissal of the Civil Action with prejudice and shall be in the forms attached hereto as 

Exhibits A and B; provided, however, that any such Stipulation or notice of consent shall be 

without prejudice to any claim the United States may bring pursuant to Paragraph 15 above.

18. Except as provided in Paragraph 2 above (relating to the Statutory Fee Amount), 

each Party shall bear its own legal and other costs incurred in connection with the Civil Action and 

the preparation and performance of this DOJ Settlement Agreement.  

19. Each Party and signatory to the DOJ Settlement Agreement represents that such 

person freely and voluntarily enters into the DOJ Settlement Agreement without any degree of 

duress or compulsion. 

20. The DOJ Settlement Agreement is governed by the laws of the United States.  For 

purposes of construing the DOJ Settlement Agreement, the DOJ Settlement Agreement shall be 

deemed to have been drafted by all Parties to the DOJ Settlement Agreement and shall not, 

therefore, be construed against any Party for that reason in any subsequent dispute.

21. This DOJ Settlement Agreement constitutes the complete agreement between the 

Parties related to the Covered Conduct.  The DOJ Settlement Agreement may not be amended 

except by written consent of the Parties.  If any part of the DOJ Settlement Agreement shall be 

deemed unenforceable, the remainder of the DOJ Settlement Agreement shall remain in full force 
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and effect; provided, however, that the portions deemed unenforceable shall not be so central to 

the DOJ Settlement Agreement as to deprive any Party of the benefits of its bargain.  Forbearance 

by the United States from pursuing any remedy or relief available to it under this DOJ Settlement 

Agreement shall not constitute a waiver of rights under this DOJ Settlement Agreement.  In the 

event of any conflict or inconsistency between any provision contained in this DOJ Settlement 

Agreement and any provision in the RSA, the MOU or the Insurer Settlement Agreement, the 

Parties agree that the language in this DOJ Settlement Agreement shall govern and control.

22. The undersigned persons represent and warrant that they are fully authorized to 

execute this DOJ Settlement Agreement on behalf of the persons and entities indicated below.

23. This DOJ Settlement Agreement may be executed in counterparts, each of which 

constitutes an original and all of which constitute one and the same Agreement.

24. This DOJ Settlement Agreement is binding on MDHI’s successors, transferees, 

heirs, and assigns.

25. This DOJ Settlement Agreement is binding on the Relators’ successors, transferees, 

heirs, and assigns.

26. All Parties consent to the United States’ disclosure of this DOJ Settlement 

Agreement, and information about the DOJ Settlement Agreement, to the public.

27. The effectiveness of this DOJ Settlement Agreement is subject to entry of the 

Settlement Approval Order and it becoming Final.  

28. The DOJ Settlement Agreement date of signature shall be the date of the last 

signatory to the DOJ Settlement Agreement.  Facsimiles and electronic transmissions of signatures 

shall constitute acceptable, binding signatures for purposes of the DOJ Settlement Agreement.

[Signature pages follow]
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DATED: 6/Jo /2.2_ 
r • 

THE UNITED STATES OF AMERICA 

BY: 

DATED: C, /"f j:Jo;;i:;t BY· a I\OI l� �
-�LITER

Assistant Umted States Attorney 
Counsel for the United States 

[Signature Page to DOJ Settlement Agreement] 
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6/10/22

BY:
ADAM S. RAVIN
Latham & Watkins LLP 
Counsel for MD Helicopters, Inc.

Case 22-10263-KBO    Doc 345-2    Filed 06/14/22    Page 25 of 93
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BY: 

BY: 

. OBERT M. SWISHER 

::>SHUA M. Rt;SS 
Rett 
Cu11 ~, • 

[Slg11a111re Paf.e to DOJ Se11leme11r Agrecm,mt] 
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DATED: __ _ 

DATED: ___ _ 

BY: 

BY: 

BY: 

RELATORS 

JOSHUA M. RUSS 

Reese Marketos LLP 
Counsel for Re/atofs 

[Signature Page to DOJ Settlement Agreement] 
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DATED: ___ _ 

DATED: ___ _ 

DATED:�/ 
tD[ 27-

BY: 

BY: 

BY: 

RELATORS 

PIIlLIP MARSTELLER 

ROBERT M. SWISHER 

SHUA M. RUSS
Reese Marketos LLP 
Counsel Jot Relators 

[Signature Page to DOJ Settlement Agreement] 
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EXHIBIT A

Stipulation of Dismissal
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

NORTHEASTERN DIVISION
__________________________________________
UNITED STATES OF AMERICA ex rel. )
PHILIP MARSTELLER and ROBERT )
SWISHER, )

)
Plaintiffs/Relators )

)
v. ) No. 5:13-cv-00830-AKK

)
LYNN TILTON, PATRIARCH PARTNERS, LLC   )
MD HELICOPTERS, INC., and )
NORBERT VERGEZ, )

)
Defendants )

___________________________________________

STIPULATED DISMISSAL AND REQUEST FOR
WRITTEN CONSENT OF THE COURT

Plaintiffs/Relators Philip Marsteller and Robert Swisher and Defendant MD 

Helicopters, Inc. (MDHI) hereby stipulate and agree, pursuant to Fed. R. Civ. P. 

41(a)(1)(A)(ii), to the voluntary dismissal of this action as set forth below.

This dismissal shall be with prejudice to the Relators, and, with respect to the 

United States, shall be with prejudice as to the rights of the United States only as to 

the Covered Conduct, as that term is defined in the Settlement Agreement between 

the United States, the Relators and MDHI, but, otherwise, shall be without prejudice 

to the United States.  All other defendants have already been dismissed pursuant to 

earlier Orders of the Court.
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Because this is a qui tam action filed under the False Claims Act, 31 U.S.C. 

§§ 3729-3733 (“FCA”), a dismissal can occur “only if the court and the Attorney 

General give written consent to the dismissal and their reasons for consenting.”  Id. 

§ 3730(b)(1).4  See Jallali v. Nova Se. Univ., Inc., 486 F. App'x 765, 767 (11th Cir. 

2012) (consent requirement in § 3730(b)(1) applies to voluntary dismissals); United 

States ex rel. Carver v. Physicians’ Pain Specialists of Alabama, P.C., No. CV 13-

0392-WS-N, 2017 WL 4873710, at *7 (S.D. Ala. Oct. 27, 2017) (same). 

In the instant case, the United States, through the Department of Justice, has 

stated that it will file its consent to this Stipulation separately.  Subject to the filing 

of such consent, Relators and MDHI respectfully request the Court’s consent to this 

stipulated dismissal through the execution of the attached proposed Order.

Respectfully submitted on [DATE] by:

By: /s/ DRAFT Joshua M. Russ

Joel W. Reese (pro hac vice)
joel.reese@rm-firm.com
Pete Marketos (pro hac vice)
pete.marketos@rm-firm.com
Adam C. Sanderson (pro hac vice)
adam.sanderson@rm-firm.com
Joshua M. Russ (pro hac vice)
josh.russ@rm-firm.com
Andrew O. Wirmani (pro hac vice)
andrew.wirmani@rm-firm.com

By: /s/ DRAFT J. Bradley Robertson

J. Bradley Robertson
BRADLEY ARANT BOULT 
CUMMINGS LLP 
1819 5th Avenue North
Birmingham, AL 35203
Tel: 205-521-8188
Fax: 205-488-6188 
brobertson@bradley.com

4 This FCA consent provision is reflected in this Court’s Order of September 17, 2014, unsealing the case [ECF 
18, at ¶6].
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Brett S. Rosenthal (pro hac vice)
brett.rosenthal@rm-firm.com
Allison N. Cook (pro hac vice)
allison.cook@rm-firm.com
REESE MARKETOS LLP
750 N. St. Paul Street, Suite 600
Dallas, TX  75201

Gerald C. Robinson (pro hac vice) 
MN Attorney ID# 0212787
HALULEN LAW PLLC
IDS Center, Suite 1650 
Minneapolis MN 55402
Tel.: 612-605-4098
Fax: 612-605-4099
robinson@halunenlaw.com

Phillip E. Benson (pro hac vice)
MN Attorney ID #0394772
WARREN BENSON LAW GROUP
620 Newport Center. Dr., Ste. 1100 
Newport Beach, CA 92660
Tel: (952) 955-3688
Fax: (858) 454-5878
philbenson@warrenbensonlaw.com

Dennis A Mastando
MASTANDO & ARTRIP LLC
301 Washington Street Suite 302
Huntsville, AL 35801
Tel:256-532-2222
Tony@mastandoartrip.com

Counsel for Qui Tam Relators Philip 
Marsteller and Robert Swisher

Kimberly Bessiere Martin
BRADLEY ARANT BOULT 
CUMMINGS LLP 
200 Clinton Avenue West
Suite 900
Huntsville, AL 35801
Tel: 256-517-5155
Fax: 256-517-5255
kmartin@bradley.com

Charles A. Stewart III
Jonathan C. Hill
BRADLEY ARANT BOULT 
CUMMINGS LLP 
445 Dexter Avenue, Suite 9075
Montgomery, AL 36104
Tel: 334-956-7700
Fax: 334-956-7701 
cstewart@bradley.com 
rhill@bradley.com 

Kristina A. Reliford
BRADLEY ARANT BOULT 
CUMMINGS LLP 
1600 Division Street, Suite 700
Nashville, TN 37138
Telephone: (615) 252-3573
Facsimile: (615) 252-6380
kreliford@bradley.com

Counsel for Defendant MD Helicopters, 
Inc.

Case 22-10263-KBO    Doc 345-2    Filed 06/14/22    Page 32 of 93

mailto:rhill@bradley.com
mailto:kreliford@bradley.com


4

CERTIFICATE OF AUTHORITY TO ATTACH E-SIGNATURE

I, [NAME], hereby certify that I obtained authorization from J. Bradley 

Robertson, counsel for MDHI, to attach his e-signature to this filing.

Dated: XXXX XX, 2022 /s/ [NAME]

CERTIFICATE OF SERVICE

I hereby certify that on ___________, 2022, I electronically filed the 

foregoing with the Clerk of Court using the CM/ECF system, which will send 

notification of such filing to all counsel of record.

/s/ [NAME]
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

NORTHEASTERN DIVISION
__________________________________________
UNITED STATES OF AMERICA ex rel. )
PHILIP MARSTELLER and ROBERT )
SWISHER, )

)
Plaintiffs/Relators )

)
v. ) No. 5:13-cv-00830-AKK

)
LYNN TILTON, PATRIARCH PARTNERS, LLC   )
MD HELICOPTERS, INC., and )
NORBERT VERGEZ, )

)
Defendants )

___________________________________________

[PROPOSED] ORDER

On [DATE], Plaintiffs-Relators Philip Marsteller and Robert Swisher and 

Defendant MD Helicopters, Inc. (MDHI) have filed a Stipulated Dismissal and 

Request for Written Consent of the Court of the dismissal of this action pursuant to 

Rule 41(a)(1)(A)(ii) (Dkt. No. XXX).  The United States also filed a notice of 

consent to this stipulated dismissal, and its reasons for consenting, on [DATE] 

(Dkt. No. XXX), pursuant to the False Claims Act, 31 U.S.C. § 3730(b)(1), which 

requires the consent of the Attorney General and the presiding Court for such a 

dismissal.  All other defendants have already been dismissed pursuant to earlier 
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Orders of the Court.  Pursuant to section 3730(b)(1), and good cause being shown 

therefor, 

It is hereby ORDERED as follows:  

1. This Action is hereby dismissed;

2. Such dismissal shall be with prejudice as to all claims of the 

Plaintiffs-Relators in this action and shall be with prejudice as to the 

United States’ claims only as to the Covered Conduct, as that term is 

defined in the Settlement Agreement between the United States, the 

Relators and MDHI, and is, otherwise, without prejudice to the United 

States.

DONE this _____ day of _____________, 2022. 

__________________________________
  ABDUL K. KALLON

UNITED STATES DISTRICT JUDGE
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EXHIBIT B

United States’ Consent to Stipulation of Dismissal
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

NORTHEASTERN DIVISION

__________________________________________
UNITED STATES OF AMERICA ex rel. )
PHILIP MARSTELLER and ROBERT )
SWISHER, )

)
Plaintiffs/Relators )

)
v. ) No. 5:13-cv-00830-AKK

)
LYNN TILTON, PATRIARCH PARTNERS, LLC   )
MD HELICOPTERS, INC., and )
NORBERT VERGEZ, )

)
Defendants )

__________________________________________ )

UNITED STATES’ CONSENT TO STIPULATION OF DISMISSAL

The United States of America (“United States”) respectfully notifies the Court 

that the Attorney General consents to the stipulation of dismissal of this action filed 

by the Relators and Defendant MD Helicopters, Inc. (MDHI).  (ECF XXX.)  This 

consent is based on the United States’ understanding that all other parties have 

already been dismissed, the dismissal is with prejudice to the rights of the United 

States only as to the Covered Conduct, as that term is defined in the Settlement 

Agreement between the United States, the Relators and MDHI, and is, otherwise, 

without prejudice to the United States.  The United States consents to this dismissal 

based on its determination that such a dismissal is commensurate with the public 
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interest and that the matter does not warrant the continued expenditure of 

government resources to pursue or monitor the action based on currently available 

information.

Respectfully submitted,

Dated: ______________2022 BRIAN M. BOYNTON
Principal Deputy Assistant Attorney General

PRIM F. ESCALONA
United States Attorney

/s/ Sarah Blutter              
By: SARAH BLUTTER

Assistant United States Attorneys
1801 4th Avenue North
Birmingham, Alabama 35203
Tel: (205) 244-2119
Email: sarah.blutter@usdoj.gov  

JAMIE ANN YAVELBERG
MICHAL TINGLE
GLENN P. HARRIS 
U.S. Department of Justice
Civil Division
Commercial Litigation Branch
Civil Fraud Section
175 N Street, NE
Washington, D.C. 20002
Tel.: (202) 305-4207
Email: glenn.p.harris@usdoj.gov

Counsel for the United States of America
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CERTIFICATE OF SERVICE

I hereby certify that on ___________, 2022, I electronically filed the 

foregoing with the Clerk of Court using the CM/ECF system, which will send 

notification of such filing to all counsel of record.

/s/ Sarah Blutter                       
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Insurer Settlement Agreement
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INSURER SETTLEMENT AGREEMENT AND INSURANCE POLICY BUY-BACK

This settlement agreement and insurance policy buy-back (the “Insurer Settlement 

Agreement”) is entered into by and among MD Helicopters, Inc. (“MDHI”), as a debtor and 

debtor in possession; Relators Philip Marsteller and Robert M. Swisher (“Relator Marsteller” or 

“Relator Swisher,” as applicable, and together, the “Relators”); MDHI’s insurers, National 

Union Fire Insurance Company of Pittsburgh, Pa. (“National Union”) and AIG Specialty 

Insurance Company (“AIG Specialty,” and together with National Union, the “Insurers”); and 

Lynn Tilton (“Tilton”), through their authorized representatives.  Each of the foregoing is referred 

to herein as a “Party,” and collectively, the “Parties.”

RECITALS

A. MDHI is a corporation with its principal office in Mesa, Arizona, that, among other 

things, manufactures and sells helicopters to various purchasers, including the United States.1

B. On May 3, 2013, the Relators filed a qui tam complaint in the United States District 

Court for the Northern District of Alabama (the “Alabama District Court”), captioned United 

States ex rel. Marsteller, et al. v. Tilton, et al., Civ. No. 5:13-cv-00830-AKK, against MDHI and 

other defendants on behalf of the United States under 31 U.S.C. § 3729 et seq. (the “Civil Action”).  

Although the United States declined to intervene in the Civil Action, it remains the real party in 

interest pursuant to 31 U.S.C. § 3730.

C. In the Civil Action, the Relators alleged that MDHI and other defendants engaged 

in a fraudulent course of conduct, submitted false claims to the United States, and engaged in a 

conspiracy to submit false claims, in connection with the four contracts and the contract 

1 “United States” means the United States of America, acting through the United States Department of Justice and 
on behalf of the United States Department of the Army.
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modification described below under the Foreign Military Sales (“FMS”) program that were 

awarded to MDHI by the Army’s Non-Standard Rotary Wing Aircraft Project Office, 

headquartered at the Redstone Arsenal in Huntsville, Alabama.  More specifically, the Relators 

alleged that MDHI engaged in such fraudulent conduct in connection with these four contracts and 

the modification by (i) misrepresenting its pricing data during the award process; and (ii) falsely 

representing that MDHI intended to comply with the mandatory disclosure provisions of FAR 

§ 52.203-13 (also known as the Contractor Code of Business Ethics), which was incorporated by 

reference into the contracts.  The four contracts and the contract modification that were the subject 

of the Relators’ allegations were:

1) An FMS contract for the acquisition of six commercial rotary wing primary 

trainer helicopters, two corresponding Flight Training Devices, and critical spare parts, 

among other items, from MDHI that were to be provided to the Afghan Air Force, which 

contract was executed on March 10, 2011 (the “Afghanistan Trainer Contract”);

2) The modification of the Afghanistan Trainer Contract, which concerned the 

acquisition of contractor logistical support for the helicopters from MDHI, which contract 

was executed on September 1, 2011 (the “Afghanistan CLS Modification”);

3) A second FMS contract for the acquisition of two standard 500E helicopters 

and one command 500E helicopter from MDHI that were to be provided to the Republic 

of El Salvador, along with supporting materials and services, which contract was executed 

on December 9, 2011 (the “El Salvador Contract”);

4) A third FMS contract for the acquisition of twelve 530F helicopters from 

MDHI that were to be provided to the Saudi Arabia National Guard (SANG), which 

contract was executed on June 29, 2012 (the “SANG Contract”); and
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5) A fourth FMS contract which concerned the acquisition of two 600N 

helicopters that were to be provided to the Republic of Costa Rica, which was executed on 

December 3, 2012 (the “Costa Rica Contract”). 

The Costa Rica Contract, the Afghanistan Trainer Contract, the El Salvador Contract, and the 

SANG Contract shall be referred to herein as the “Contracts.”

D. The Relators’ allegations described above in Paragraph C against MDHI relating to 

the Contracts and the Afghanistan CLS Modification shall be referred to herein as the “Covered 

Conduct.” 

E. On August 23, 2021 (ECF #209), the Alabama District Court granted partial 

summary judgment for MDHI, dismissing all claims that MDHI (a) misrepresented its pricing data 

during the award process, (b) engaged in a conspiracy to submit false claims, or (c) violated the 

False Claims Act in connection with the Afghanistan Trainer Contract and Afghanistan CLS 

Modification.

F. On September 2, 2021 (ECF #231), the Alabama District Court ordered the 

dismissal of MDHI’s former Chief Executive Officer, Tilton, with prejudice.

G. A jury trial in the Civil Action was conducted before the Honorable Abdul K. 

Kallon of the Alabama District Court.

H. On September 24, 2021, the jury returned a unanimous verdict finding against 

MDHI on the remaining claims asserted in the Civil Action in regards to the El Salvador Contract, 

the SANG Contract, and the Costa Rica Contract.  However, the Alabama District Court has not 

entered a final judgment in this case in order to allow the parties to reach a mediated settlement of 

the dispute.
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I. On November 8, 10, and 29, 2021, MDHI, the Relators, and the Insurers 

participated remotely in Court-ordered mediation before the Honorable Leo S. Papas (ret.).

J. On January 31, 2022, MDHI, its secured lenders, and the Relators commenced a 

series of remote mediation sessions before the Honorable Christopher S. Sontchi.

K. Those mediation sessions ultimately resulted in the Relators and MDHI executing 

the First Amended Memorandum of Understanding (the “MOU”) on February 14, 2022.  The 

MOU, among other things:

a. Provided for certain settlement terms between the Relators and MDHI, 

subject to the approval of the United States Department of Justice, which did not participate 

in either mediation, was not a party to the MOU and is not bound by any of the terms in 

the MOU;

b. Provided that MDHI would work in good faith to effectuate a settlement 

agreement under which the Insurers would make payments totaling $21,500,000 

(TWENTY-ONE MILLION FIVE HUNDRED THOUSAND DOLLARS);

c. Provided for the parties to the MOU to work in good faith to execute a 

restructuring support agreement (the “RSA”) between and among the Relators, MDHI, the 

Insurers, and MDHI’s majority secured lenders that consist of Zohar III, Corp. and its 

affiliated debtors and debtors in possession (collectively, the “Zohars”) in those certain 

jointly administered Chapter 11 cases which are currently pending in the United States 

Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) bearing case 

number 18-10512;2 and  

2 Those debtors consist of Zohar III, Corp. Zohar II 2005-1, Corp., Zohar CDO 2003-1, Corp., Zohar III, Limited, 
Zohar II 2005-1, Limited, and Zohar CDO 2003-1, Limited.  
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d. The United States is not a party to the MOU or the RSA and is not bound 

by any of the terms or provisions of the MOU or the RSA.

L. On March 30, 2022, MDHI and Monterrey Aerospace, LLC (collectively, the 

“Debtors”) filed voluntary petitions for relief under Chapter 11 of Title 11 of the United States 

Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”) in the Bankruptcy Court in order to 

attempt to effectuate a sale of substantially all of its assets pursuant to (i) Section 363 of the 

Bankruptcy Code (the “363 Sale”) or (ii) confirmation of a plan of reorganization or a plan of 

liquidation (as applicable, the “Plan”).

M. The Debtors’ jointly administered Chapter 11 cases (the “Bankruptcy Cases”), 

captioned In re MD Helicopters, Inc., et al. Case No. 22-10263 (KBO), are currently pending in 

the Bankruptcy Court.  

N. Contemporaneously herewith, (a) the Relators, the Debtors, and the United States 

are entering into a separate settlement agreement that, among other things, (i) sets forth additional 

rights and obligations of the foregoing parties in connection with the settlement of the Civil Action 

(such agreement, the “DOJ Settlement Agreement”) and (ii) requires the filing of a Stipulation 

of Dismissal (the “Dismissal Stipulation”) and the United States’ Consent to Stipulation of 

Dismissal, the forms of which are attached to the DOJ Settlement Agreement as Exhibits A and B, 

respectively; and (b) Tilton and the Insurers are entering into a separate settlement agreement that, 

among other things, sets forth additional rights and obligations to resolve Tilton’s claim under the 

Policies (as defined below in Paragraph 10) for payment of defense costs incurred in the Civil 

Action (the “Tilton Settlement Agreement,” and together with the DOJ Settlement Agreement 

and the Insurer Settlement Agreement, the “Settlement Agreements”).
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O. The DOJ Settlement Agreement includes certain releases by the Relators and the 

United States, which releases are being made in consideration of, among other things, (i) the 

Insurer Settlement Payment; (ii) the Insurer Statutory Fee Payment; (iii) the MDHI Settlement 

Payment; and (iv) the MDHI Statutory Fee Payment, each as defined below.  The Insurers’ 

payment of any funds under this Insurer Settlement Agreement is (i) being made in exchange for, 

among other things, those releases and the entry of the Dismissal Stipulation and (ii) expressly 

contingent upon the execution of the DOJ Settlement Agreement, the form of which is attached 

hereto as Exhibit A and approved by the Insurers, the Relators, MDHI, and Tilton.       

P. Under the Insurer Settlement Agreement and the DOJ Settlement Agreement, 

MDHI authorizes the Insurers to make the Insurer Settlement Payment and the Insurer Statutory 

Fee Payment, each as defined below, on MDHI’s behalf, and in exchange for such Insurer 

Settlement Payment and Insurer Statutory Fee Payment, MDHI shall effectuate a sale of the 

Policies (defined below) to the Insurers free and clear of all liens, claims, encumbrances and other 

interests of any entity pursuant to Sections 363(b), (f) and (m) of the Bankruptcy Code.

Q. This Insurer Settlement Agreement is neither an admission of liability by MDHI 

nor a concession by the United States or the Relators that the claims asserted in the Civil Action 

are not well founded.  MDHI expressly denies all allegations in the Civil Action.  

R. This Insurer Settlement Agreement and any payments being made by the Insurers 

hereunder, are not an admission of liability of any kind by the Insurers. 

NOW, THEREFORE, to avoid the delay, uncertainty, inconvenience, and expense of 

continued litigation, and in consideration of the mutual promises and obligations of this Insurer 

Settlement Agreement, the Parties agree and covenant as follows:
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TERMS AND CONDITIONS

1. The Insurers shall pay to the United States the Insurer Settlement Payment and 

MDHI shall pay to the United States the MDHI Settlement Payment, each as defined and described 

below, which collectively shall total $27,900,000 (TWENTY-SEVEN MILLION NINE 

HUNDRED THOUSAND DOLLARS), hereafter the “Settlement Amount,” of which 

$27,900,000 (TWENTY-SEVEN MILLION NINE HUNDRED THOUSAND DOLLARS) is 

restitution.  These payments, as described below, shall be made by electronic funds transfer(s) 

pursuant to written transfer instructions that have been provided by the DOJ.  The Settlement 

Amount, consisting of the following two payments,3 shall constitute a settlement and compromise 

under Rule 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”):

a) The Insurers shall pay the United States $19,040,000 (NINETEEN 

MILLION FORTY THOUSAND DOLLARS) (the “Insurer Settlement 

Payment”) no later than twenty-one (21) calendar days after the date upon 

which the Bankruptcy Court’s entry of the Settlement Approval Order (as 

defined below) becomes Final4 (the date on which the Settlement Approval 

Order becomes Final, the “Settlement Effective Date”).

3 For clarity, any payment to be made by the Insurers under this Insurer Settlement Agreement may be made by 
more than one electronic funds transfer.

4 “Final” means a Settlement Approval Order or Dismissal Order (as defined below)that remains in effect and has 
not been reversed, withdrawn, vacated, or stayed, and as to which the time to appeal or seek review, rehearing, or 
writ of certiorari has expired or, if such appeal or review has been taken, it has been resolved and no longer 
remains pending; provided, that the Settlement Approval Order or Dismissal Order shall not fail to be “final” 
solely because of the possibility that a motion pursuant to Rule 60 of the Federal Rules of Civil Procedure or 
Bankruptcy Rule 9024 may be filed with respect to such order, as long as such a motion has not been actually 
filed; provided, further, that in the absence of a timely notice of appeal of the Settlement Approval Order, it 
becomes Final fifteen (15) calendar days after the date on which the Settlement Approval Order is entered.
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b) MDHI shall pay the United States $8,860,000 (EIGHT MILLION EIGHT 

HUNDRED SIXTY THOUSAND DOLLARS) (the “MDHI Settlement 

Payment”) on the MDHI Payment Date.5 

2. The Relators shall receive the Insurer Statutory Fee Payment and the MDHI Statutory 

Fee Payment, each as defined and described below, which collectively shall total $3,600,000 

(THREE MILLION SIX HUNDRED THOUSAND DOLLARS) and which hereafter will 

collectively be referred to as the “Statutory Fee Amount,” to cover the Relators’ reasonable 

expenses, attorneys’ fees, and costs, pursuant to 31 U.S.C. § 3730(d)(2).  These payments, as 

described below, shall be made by electronic funds transfer(s) pursuant to written transfer 

instructions that have been provided by the Relators.  The Statutory Fee Amount shall be 

comprised of the following two payments:

a) The Insurers shall pay the Relators $2,460,000 (TWO MILLION FOUR 

HUNDRED SIXTY THOUSAND DOLLARS) (the “Insurer Statutory 

Fee Payment”) no later than twenty-one (21) calendar days after the 

Settlement Effective Date.

b) MDHI shall (i) grant the Relators an administrative expense claim on the 

Settlement Effective Date in the Chapter 11 Cases pursuant to Section 503 

of the Bankruptcy Code in the amount of $1,140,000 (ONE MILLION ONE 

HUNDRED FORTY THOUSAND DOLLARS) (the “MDHI Statutory 

Fee Payment”) and (ii) make the MDHI Statutory Fee Payment to the 

Relators on the MDHI Payment Date.

5 “MDHI Payment Date” means the earlier of (i) the closing of the 363 Sale; (ii) the effective date of the Plan; 
and (iii) October 31, 2022.
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3. MDHI shall file a motion (the “9019 Motion”) with the Bankruptcy Court seeking 

entry of an order (the “Settlement Approval Order”) approving the DOJ Settlement Agreement 

and the Insurer Settlement Agreement.  The 9019 Motion and the proposed Settlement Approval 

Order shall be shared with the Parties at least two (2) business days in advance of filing in the 

Bankruptcy Court and shall be in a form reasonably acceptable to the parties who are the 

signatories to the Settlement Agreements.

4. In addition to seeking Bankruptcy Court approval of the settlements among the 

Parties contained herein, the 9019 Motion shall seek authority permitting MDHI to sell the Policies 

to Insurers pursuant to Section 363(b), (f) and (m) of the Bankruptcy Code free and clear of all 

liens, claims, encumbrances and other interests of any entity such that, after the sale of the Policies 

becomes effective as outlined below, the Insurers shall have no obligations to MDHI or any other 

entity or individual asserting a claim under the Policies; except that Tilton’s claims, rights and 

interests in the Policies are expressly preserved as set forth below and that the sale and buy-back 

involving the Policies is not effective as to Tilton and does not impair Tilton’s claims, rights, and 

interests under the Policies until sixty (60) days following the entry of the Dismissal Order (as 

defined below), and provided no appeal, motion to set aside, reconsider or otherwise review the 

Dismissal Order has been noticed or filed within 60 days from entry of the Dismissal Order. The 

Settlement Approval Order shall find and conclude that (i) Insurers are good-faith purchasers of 

the Policies within the meaning of Section 363(m) of the Bankruptcy Code; (ii) the consideration 

exchanged under the Insurer Settlement Agreement and the DOJ Settlement Agreement constitutes 

a fair and reasonable settlement of the disputes among the Insurers, MDHI and any other Party 

insured under or alleged to be insured under the Policies, with the exception of Tilton whose 

interests in the Policies are expressly preserved for resolution in accordance with the terms of the 
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Tilton Settlement Agreement, which will be executed contemporaneously with, or as soon as 

reasonably practicable after, the execution of the Insurer Settlement Agreement and the DOJ 

Settlement Agreement; (iii) the sale of the Policies is effective as to MDHI and all entities or 

individuals other than Tilton upon the later of (a) the date of the Insurer Settlement Payment and 

(b) the date of the Insurer Statutory Fee Payment; (iv) the sale of the Policies is effective as to 

Tilton sixty (60) calendar days following the entry of the Dismissal Order, conditioned upon no 

appeal, or motion seeking to set aside, reconsider or otherwise review the Dismissal Order, having 

been noticed or filed and as further outlined in the Tilton Settlement Agreement; (v) after the sale 

of the Policies is effective as to all insureds, the Policies shall be terminated and shall be of no 

further force and effect; and (vi) Insurers’ payment of the Insurer Settlement Payment and Insurer 

Statutory Fee Payment shall constitute full and complete performance of any and all obligations 

under the Policies and exhausts all limits of the Policies, with the exception of Tilton’s rights under 

the Policies which are expressly preserved for resolution through the Tilton Settlement Agreement 

and the Insurers’ payment under that agreement. 

5. As provided in the DOJ Settlement Agreement, conditioned upon the United States 

receiving the Insurer Settlement Payment, and as soon as feasible after receipt thereof, the United 

States shall pay $5,712,000 to the Relators by electronic funds transfer.  Conditioned upon the 

United States receiving the MDHI Settlement Payment, and as soon as feasible after receipt 

thereof, the United States shall pay $2,658,000 to Relators by electronic funds transfer.  The 

foregoing two payments set forth in this Paragraph 5 will collectively be referred to as the 

“Relators’ Share.”

Case 22-10263-KBO    Doc 345-2    Filed 06/14/22    Page 50 of 93



11

6. The Relators agree that, under this Insurer Settlement Agreement, there shall be no 

additional amount to be paid to the Relators other than the Statutory Fee Amount and the Relators’ 

Share.

7. The Relators and their respective heirs, successors, attorneys, agents, and assigns 

shall not object to the Insurer Settlement Agreement, but agree and confirm that the Insurer 

Settlement Agreement is fair, adequate, and reasonable under all the circumstances, pursuant to 31 

U.S.C. § 3730(c)(2)(B).  

8. As of the MDHI Payment Date, MDHI and Tilton fully and finally release one 

another, as well as their respective affiliates, officers, agents, employees and servants, as 

applicable, from any claims that either has asserted, could have asserted, or may assert against 

each other in the future relating to the Covered Conduct.  Notwithstanding the foregoing, MDHI 

and Tilton further agree that Tilton’s release of MDHI from any obligation that MDHI may have 

to indemnify Tilton’s defense costs, and any indemnity costs, incurred in the Civil Action will not 

become effective until (a) the entry of an order approving the Dismissal Stipulation (the 

“Dismissal Order”) and the Dismissal Order becoming Final; and (b) National Union’s payment 

pursuant to the Tilton Settlement Agreement.6

9. As of the MDHI Payment Date, MDHI fully and finally releases the Relators, their 

respective heirs, successors, attorneys, agents, and assigns, and the United States, its agencies, 

6 Consistent with and as set forth in the Final Order (I) Authorizing the Debtors to Obtain Postpetition Financing, 
(II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens and Providing Superpriority 
Administrative Expense Claims, (IV) Granting Adequate Protection, (V) Modifying Automatic Stay, and (VI) 
Granting Related Relief [Docket No. 205], nothing herein shall be deemed to be an agreement, acknowledgement, 
or stipulation by the Debtors as to the existence, validity, enforceability, or amount of any such indemnification 
claim and all rights, objections, and defenses of the Debtors and their estates with respect to any indemnification 
claim asserted by Tilton are expressly reserved.  Consistent with Paragraph 8 of this Insurer Settlement 
Agreement, until (a) the entry of the Dismissal Order and the Dismissal Order becoming Final and (b) National 
Union’s payment pursuant to the Tilton Settlement Agreement, Tilton reserves all rights as to the Debtors’ 
obligation to indemnify Tilton’s defense costs, and any indemnity costs, incurred in the Civil Action.
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officers, agents, employees, and servants, from any claims (including attorneys’ fees, costs, and 

expenses of every kind and however denominated) that MDHI has asserted or could have asserted 

related to the Covered Conduct, including under 31 U.S.C. § 3730(d) for expenses or attorneys’ 

fees and costs.

10. Except as otherwise provided in this Paragraph, upon the Insurers making the 

Insurer Settlement Payment and the Insurer Statutory Fee Payment without the need for any further 

action, the Parties, other than the Insurers, shall be deemed to have fully and finally released the 

Insurer Releasees7 from any claims (including attorneys’ fees, costs, and expenses of every kind 

and however denominated) that could be asserted for breach of contract under National Union Fire 

Insurance Company of Pittsburgh, PA Management Liability, Professional Liability, Crime 

Coverage and Kidnap and Ransom/Extortion Coverage for Private Companies, Policy No. 01-308-

68-38 (policy period form October 1, 2012 through July 11, 2014) (the “National Union Policy”) 

or AIG Specialty Insurance Company Directors & Officers Liability Insurance, Employment 

Practices Liability Insurance, Fiduciary Liability Insurance Policy No. 01-415-93-76 (policy 

period from July 11, 2014 to July 11, 2015) (together with the National Union Policy, the 

“Policies”), or any other claims, including but not limited to any extracontractual or bad faith 

claims, that they have asserted or could have asserted, or may assert in the future related to the 

Policies, the Covered Conduct, any claim made, or which could have been made, under the Policies 

in connection with the Covered Conduct, or the investigation or prosecution of the Covered 

Conduct, including for expenses, attorneys’ fees or costs under 31 U.S.C. § 3730(d) or any other 

7 “Insurer Releasees” means, collectively, National Union, AIG Specialty, AIG Claims, Inc., and their subsidiary 
and/or parent corporations, affiliates, officers, directors, agents, insurers, reinsurers, servants, attorneys, 
employees, predecessors, successors, assigns, or any other representatives.

Case 22-10263-KBO    Doc 345-2    Filed 06/14/22    Page 52 of 93



13

statute or authority;8 provided, however, that Tilton’s release of the Insurer Releasees shall take 

effect 60 days after the entry of the Dismissal Order and is conditioned upon (a) the Insurers’ 

satisfaction of their obligations under the Tilton Settlement Agreement, including payment of the 

settlement amount set forth in that agreement; and (b) no appeal of, or motion seeking to set aside, 

reconsider or otherwise review, the Dismissal Order having been noticed or filed within sixty (60) 

calendar days after the entry of the Dismissal Order, as outlined in the Tilton Settlement 

Agreement.  The Parties agree that the two Payments described in Paragraphs 1(a) and 2(a) and 

the payments made by the Insurers to Tilton under the Tilton Settlement Agreement shall be the 

total amount that the Insurers are obligated to pay in connection with the Policies, which shall 

become void by operation of this Insurer Settlement Agreement as set forth in Paragraph 4 above.  

MDHI does not object to or oppose the payments to be made to Tilton by the Insurers under the 

Tilton Settlement Agreement and does not and shall not assert any interest on behalf of its 

bankruptcy estate in the Policies which, in any way, could be deemed to relate to or affect the 

payments by Insurers to Tilton under the Tilton Settlement Agreement.  The Settlement Approval 

Order shall provide that the automatic stay is waived as to any interest that MDHI could claim in 

the Policies relating to proceeds paid to Tilton by Insurers under the Settlement Approval Order

11. On the MDHI Payment Date and upon receipt of the Insurers’ payment under the 

Tilton Settlement Agreement, without the need for any further action, Tilton, for herself and for 

her heirs, successors, attorneys, agents, and assigns, shall be deemed to have fully and finally 

released the Relators, their respective heirs, successors, attorneys, agents, and assigns, and the 

United States, its agencies, officers, agents, employees, and servants, with prejudice from all 

8 For avoidance of doubt, the release outlined in this Paragraph precludes any assignment of any contractual or 
extra-contractual claims to any third party.
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claims, causes of action, complaints, suits, demands, damages, costs, expenses, liabilities, 

grievances, or other losses—whether known or unknown—that may exist as of the date of 

execution of the Agreement.  The release of Ms. Tilton by the Relators in Paragraph 6 of the DOJ 

Settlement Agreement is an integral and necessary component of this Insurer Settlement 

Agreement and Ms. Tilton’s release provided in this Paragraph.

12. The Parties do not intend to hinder, delay, or defraud any entity to which MDHI 

was or became indebted to on or after the date of any transfer contemplated in this Insurer 

Settlement Agreement, within the meaning of 11 U.S.C. § 548(a)(1).

13. Except as provided in Paragraph 2 above (relating to the Statutory Fee Amount), 

each Party shall bear its own legal and other costs incurred in connection with the preparation and 

performance of this Insurer Settlement Agreement.  

14. Each Party and signatory to the Insurer Settlement Agreement represents that such 

person freely and voluntarily enters into the Insurer Settlement Agreement without any degree of 

duress or compulsion. 

15. The Insurer Settlement Agreement is governed by the laws of the United States.  

For purposes of construing the Insurer Settlement Agreement, the Insurer Settlement Agreement 

shall be deemed to have been drafted by all Parties to the Insurer Settlement Agreement and shall 

not, therefore, be construed against any Party for that reason in any subsequent dispute.

16. The Settlement Agreements together constitute the complete agreement between 

the Parties related to the Covered Conduct.  The Insurer Settlement Agreement may not be 

amended except by written consent of the Parties.  If any part of the Insurer Settlement Agreement 

shall be deemed unenforceable, the remainder of the Insurer Settlement Agreement shall remain 

in full force and effect; provided, however, that the portions deemed unenforceable shall not be so 

Case 22-10263-KBO    Doc 345-2    Filed 06/14/22    Page 54 of 93



15

central to the Insurer Settlement Agreement as to deprive any Party of the benefits of its bargain.  

In the event of any conflict or inconsistency between any provision contained in this Insurer 

Settlement Agreement and any provision in the RSA, the Parties agree that the language in this 

Insurer Settlement Agreement shall govern and control.

17. The undersigned persons represent and warrant that they are fully authorized to 

execute this Insurer Settlement Agreement on behalf of the persons and entities indicated below.

18. This Insurer Settlement Agreement may be executed in counterparts, each of which 

constitutes an original and all of which constitute one and the same Agreement.

19. This Insurer Settlement Agreement is binding on MDHI’s successors, transferees, 

heirs, and assigns.

20. This Insurer Settlement Agreement is binding on the Relators’ successors, 

transferees, heirs, and assigns.

21. Upon (a) the entry of the Settlement Approval Order and it becoming Final and (b) 

the effectiveness of the DOJ Settlement Agreement, this Insurer Settlement Agreement shall 

become effective and the Parties’ obligations hereunder shall become valid and binding.  

22. The Insurer Settlement Agreement date of signature shall be the date of the last 

signatory to the Insurer Settlement Agreement.  Facsimiles and electronic transmissions of 

signatures shall constitute acceptable, binding signatures for purposes of the Insurer Settlement 

Agreement.

[Remainder of this page intentionally left blank]

[Signature pages follow]
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DATED: ___ _ BY: 

 

REL 

p MARSTELLER 

ROBERT M SWISHER 

[Slgnurur, Page to Insurer Se11Jemenl Agreement] 
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DATED: ___ _ BY: 

DATED:� L BY: 

  

RELATORS 

PIIlLIP MARSTELLER 

[Signature Page to Insurer Settlement Agreement] 
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[Signature Page to Insurer Settlement Agreement]

TILTON

DATED: BY: _____________________________
Lynn Tilton
________________________
Lynn Tilton

6/10/2022
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DOJ SETTLEMENT AGREEMENT

This settlement agreement (the “DOJ Settlement Agreement”) is entered into by and among 

the United States of America, acting through the United States Department of Justice (“DOJ”) and 

on behalf of the United States Department of the Army (collectively, the “United States”); MD 

Helicopters, Inc. (“MDHI”), as a debtor and debtor in possession; and Relators Philip Marsteller 

and Robert M. Swisher (“Relator Marsteller” or “Relator Swisher,” as applicable, and together, 

the “Relators”).  Each of the foregoing is referred to herein as a “Party,” and collectively, the 

“Parties.”

RECITALS

A. MDHI is a corporation with its principal office in Mesa, Arizona, that, among other 

things, manufactures and sells helicopters to various purchasers, including the United States.

B. On May 3, 2013, the Relators filed a qui tam complaint in the United States District 

Court for the Northern District of Alabama (the “Alabama District Court”), captioned United 

States ex rel. Marsteller, et al. v. Tilton, et al., Civ. No. 5:13-cv-00830-AKK, against MDHI and 

other defendants on behalf of the United States under 31 U.S.C. § 3729 et seq. (the “Civil Action”).  

Although the United States declined to intervene in the Civil Action, it remains the real party in 

interest pursuant to 31 U.S.C. § 3730.

C. In the Civil Action, the Relators alleged that MDHI and other defendants engaged 

in a fraudulent course of conduct, submitted false claims to the United States, and engaged in a 

conspiracy to submit false claims, in connection with the four contracts and the contract 

modification described below under the Foreign Military Sales (“FMS”) program that were 

awarded to MDHI by the Army’s Non-Standard Rotary Wing Aircraft Project Office, 

headquartered at the Redstone Arsenal in Huntsville, Alabama.  More specifically, the Relators 
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alleged that MDHI engaged in such fraudulent conduct in connection with these four contracts and 

the modification by (i) misrepresenting its pricing data during the award process; and (ii) falsely 

representing that MDHI intended to comply with the mandatory disclosure provisions of FAR 

§ 52.203-13 (also known as the Contractor Code of Business Ethics), which was incorporated by 

reference into the contracts.  The four contracts and the contract modification that were the subject 

of the Relators’ allegations were:

1) An FMS contract for the acquisition of six commercial rotary wing primary 

trainer helicopters, two corresponding Flight Training Devices, and critical spare parts, 

among other items, from MDHI that were to be provided to the Afghan Air Force, which 

contract was executed on March 10, 2011 (the “Afghanistan Trainer Contract”);

2) The modification of the Afghanistan Trainer Contract, which concerned the 

acquisition of contractor logistical support for the helicopters from MDHI, which contract 

was executed on September 1, 2011 (the “Afghanistan CLS Modification”);

3) A second FMS contract for the acquisition of two standard 500E helicopters 

and one command 500E helicopter from MDHI that were to be provided to the Republic 

of El Salvador, along with supporting materials and services, which contract was executed 

on December 9, 2011 (the “El Salvador Contract”);

4) A third FMS contract for the acquisition of twelve 530F helicopters from 

MDHI that were to be provided to the Saudi Arabia National Guard (SANG), which 

contract was executed on June 29, 2012 (the “SANG Contract”); and

5) A fourth FMS contract which concerned the acquisition of two 600N 

helicopters that were to be provided to the Republic of Costa Rica, which was executed on 

December 3, 2012 (the “Costa Rica Contract”). 
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The Costa Rica Contract, the Afghanistan Trainer Contract, the El Salvador Contract, and the 

SANG Contract shall be referred to herein as the “Contracts.”

D. The Relators’ allegations described above in Recital C against MDHI relating to 

the Contracts and the Afghanistan CLS Modification shall be referred to herein as the “Covered 

Conduct.” 

E. On August 23, 2021 (ECF #209), the Alabama District Court granted partial 

summary judgment for MDHI, dismissing all claims that MDHI (a) misrepresented its pricing data 

during the award process, (b) engaged in a conspiracy to submit false claims, or (c) violated the 

False Claims Act in connection with the Afghanistan Trainer Contract and Afghanistan CLS 

Modification.

F. On September 2, 2021 (ECF #231), the Alabama District Court ordered the 

dismissal of MDHI’s former Chief Executive Officer, Lynn Tilton (“Tilton”) with prejudice.

G. A jury trial in the Civil Action was conducted before the Honorable Abdul K. 

Kallon of the Alabama District Court.

H. On September 24, 2021, the jury returned a unanimous verdict finding against 

MDHI on the remaining claims asserted in the Civil Action in regards to the El Salvador Contract, 

the SANG Contract, and the Costa Rica Contract.  However, the Alabama District Court has not 

entered a final judgment in this case in order to allow the parties to reach a mediated settlement of 

the dispute.

I. On November 8, 10, and 29, 2021, MDHI, the Relators, and MDHI’s insurers, 

National Union Fire Insurance Company of Pittsburgh, Pa. (“National Union”), and AIG Specialty 

Insurance Company (“AIG Specialty,” and together with National Union, the “Insurers”), 

participated remotely in Court-ordered mediation before the Honorable Leo S. Papas (ret.).

Case 22-10263-KBO    Doc 345-2    Filed 06/14/22    Page 64 of 93



4

J. On January 31, 2022, MDHI, its secured lenders, and the Relators commenced a 

series of remote mediation sessions before the Honorable Christopher S. Sontchi.

K. Those mediation sessions ultimately resulted in the Relators and MDHI executing 

the First Amended Memorandum of Understanding (the “MOU”) on February 14, 2022.  The 

MOU, among other things:

a. Provided for certain settlement terms between the Relators and MDHI, 

subject to the approval of the DOJ, which did not participate in either mediation, was not 

a party to the MOU and is not bound by any of the terms in the MOU;

b. Provided that MDHI would work in good faith to effectuate a settlement 

agreement under which the Insurers would make payments totaling $21,500,000 

(TWENTY-ONE MILLION FIVE HUNDRED THOUSAND DOLLARS) to be funded 

by the Insurers and paid in accordance with this DOJ Settlement Agreement.  

c. Provided for the parties to the MOU to work in good faith to execute a 

restructuring support agreement (the “RSA”) between and among the Relators, MDHI, the 

Insurers, and MDHI’s majority secured lenders that consist of Zohar III, Corp. and its 

affiliated debtors and debtors in possession (collectively, the “Zohars”) in those certain 

jointly administered Chapter 11 cases which are currently pending in the United States 

Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) bearing case 

number 18-10512.1  

d. The United States is not a party to the MOU or the RSA and is not bound 

by any of the terms or provisions of the MOU or the RSA.

1 Those debtors consist of Zohar III, Corp. Zohar II 2005-1, Corp., Zohar CDO 2003-1, Corp., Zohar III, Limited, 
Zohar II 2005-1, Limited, and Zohar CDO 2003-1, Limited.  
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L. On March 30, 2022, MDHI and Monterrey Aerospace, LLC (“Monterrey,” and 

together with MDHI, the “Debtors”) filed voluntary petitions for relief under Chapter 11 of Title 

11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”) in the Bankruptcy 

Court in order to attempt to effectuate a sale of substantially all of its assets pursuant to (i) Section 

363 of the Bankruptcy Code (the “363 Sale”) or (ii) confirmation of a plan of reorganization or a 

plan of liquidation (as applicable, the “Plan”).

M. The Debtors’ jointly administered Chapter 11 cases (the “Bankruptcy Cases”), 

captioned In re MD Helicopters, Inc., et al. Case No. 22-10263 (KBO), are currently pending in 

the Bankruptcy Court.  

N. Contemporaneously herewith, the Relators, the Debtors, the Insurers, and Tilton, 

through their respective authorized representatives, are entering into a separate Insurer Settlement 

Agreement and Insurance Policy Buyback (the “Insurer Settlement Agreement,” and together with 

this DOJ Settlement Agreement, the “Settlement Agreements”) that, among other things, sets forth 

additional rights and obligations of the foregoing parties in connection with the settlement of the 

Civil Action.  The Insurer Settlement Agreement provides that the payment of $21,500,000 by the 

Insurers will resolve certain claims of MDHI arising from certain insurance policies described 

therein specifically relating to the Covered Conduct and that the Insurers’ funds to make this 

payment do not constitute property of MDHI or Monterrey.  Through the Insurer Settlement 

Agreement and the DOJ Settlement Agreement, MDHI authorizes the Insurers to make this 

payment directly to the United States and the Relators on MDHI’s behalf.

O. This DOJ Settlement Agreement is neither an admission of liability by MDHI nor 

a concession by the United States or the Relators that the claims asserted in the Civil Action are 

not well founded.  
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NOW, THEREFORE, to avoid the delay, uncertainty, inconvenience, and expense of 

continued litigation, and in consideration of the mutual promises and obligations of this DOJ 

Settlement Agreement, the Parties agree and covenant as follows:

TERMS AND CONDITIONS

1. Consistent with the obligations set forth in the Insurer Settlement Agreement, 

MDHI shall (i) pay or cause the United States to be paid the “Insurer Settlement Payment” and (ii) 

pay the United States the “MDHI Settlement Payment,” each as defined and described below, 

which payments collectively shall total $27,900,000 (TWENTY-SEVEN MILLION NINE 

HUNDRED THOUSAND DOLLARS), hereafter the “Settlement Amount,” of which 

$27,900,000 (TWENTY-SEVEN MILLION NINE HUNDRED THOUSAND DOLLARS) is 

restitution.  These payments, as described below, shall be made by electronic funds transfer(s) 

pursuant to written transfer instructions that have been provided by the DOJ.  The Settlement 

Amount, consisting of the following two payments, shall constitute a settlement and compromise 

under Rule 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”):

a) Consistent with the obligations set forth in the Insurer Settlement 

Agreement, MDHI shall pay or cause the United States to be paid 

$19,040,000 (NINETEEN MILLION FORTY THOUSAND DOLLARS) 

(the “Insurer Settlement Payment”) and payment of such amount shall occur 

no later than twenty-one (21) calendar days after the date upon which the 

Bankruptcy Court’s entry of the Settlement Approval Order (as defined 
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below) becomes Final2 (the date on which the Settlement Approval Order 

becomes Final, the “Settlement Effective Date”).

b) MDHI shall pay the United States $8,860,000 (EIGHT MILLION EIGHT 

HUNDRED SIXTY THOUSAND DOLLARS) (the “MDHI Settlement 

Payment”) on the MDHI Payment Date by electronic funds transfer.3 

2. The Relators shall receive the Insurer Statutory Fee Payment and the MDHI Statutory 

Fee Payment, each as defined and described below, which collectively shall total $3,600,000 

(THREE MILLION SIX HUNDRED THOUSAND DOLLARS) and which hereafter will 

collectively be referred to as the “Statutory Fee Amount,” to cover the Relators’ reasonable 

expenses, attorneys’ fees, and costs, pursuant to 31 U.S.C. § 3730(d)(2).  These payments, as 

described below, shall be made by electronic funds transfer(s) pursuant to written transfer 

instructions that have been provided by the Relators.  The Statutory Fee Amount shall be 

comprised of the following two payments:

a) Consistent with the obligations set forth in the Insurer Settlement 

Agreement, MDHI shall pay or cause the Relators to be paid $2,460,000 

(TWO MILLION FOUR HUNDRED SIXTY THOUSAND DOLLARS) 

(the “Insurer Statutory Fee Payment”) and payment of such amount shall 

2 “Final” means a Settlement Approval Order that remains in effect and has not been reversed, withdrawn, vacated, 
or stayed, and as to which the time to appeal or seek review, rehearing, or writ of certiorari has expired or, if such 
appeal or review has been taken, it has been resolved and no longer remains pending; provided, that the Settlement 
Approval Order shall not fail to be “final” solely because of the possibility that a motion pursuant to Rule 60 of 
the Federal Rules of Civil Procedure or Bankruptcy Rule 9024 may be filed with respect to such order, as long as 
such a motion has not been actually filed; provided, further, that in the absence of a timely notice of appeal of the 
Settlement Approval Order, it becomes Final fifteen (15) calendar days after the date on which the Settlement 
Approval Order is entered.

3 “MDHI Payment Date” means the earlier of (i) the closing of the 363 Sale; (ii) the effective date of the Plan; and 
(iii) October 31, 2022.
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occur no later than twenty-one (21) calendar days after the Settlement 

Effective Date.

b) MDHI shall pay the Relators $1,140,000 (ONE MILLION ONE 

HUNDRED FORTY THOUSAND DOLLARS) (the “MDHI Statutory Fee 

Payment”) on the MDHI Payment Date by electronic funds transfer.

3. MDHI shall file a motion (the “9019 Motion”) with the Bankruptcy Court seeking 

entry of an order (the “Settlement Approval Order”) approving the Settlement Agreements.  The 

9019 Motion and the proposed Settlement Approval Order shall be shared with the Parties and the 

Zohars at least two (2) business days in advance of filing in the Bankruptcy Court and shall be in 

a form reasonably acceptable to the parties who are the signatories to the Settlement Agreements.

4. Conditioned upon the United States receiving the Insurer Settlement Payment, and 

as soon as feasible after receipt thereof, the United States shall pay $5,712,000 (FIVE MILLION 

SEVEN HUNDRED TWELVE THOUSAND DOLLARS) to the Relators by electronic funds 

transfer.  Conditioned upon the United States receiving the MDHI Settlement Payment, and as 

soon as feasible after receipt thereof, the United States shall pay $2,658,000 (TWO MILLION SIX 

HUNDRED FIFTY EIGHT THOUSAND DOLLARS) to the Relators by electronic funds transfer.  

The foregoing two payments set forth in this Paragraph 4 will collectively be referred to as the 

“Relators’ Share.”

5. The Relators agree that, under this DOJ Settlement Agreement, there shall be no 

additional amount to be paid to the Relators other than the Statutory Fee Amount and the Relators’ 

Share.

6. Upon the United States’ receipt of the full Settlement Amount, and upon the 

Relators’ receipt of the full Statutory Fee Amount, without the need for any further action, the 
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Relators, for themselves and for their heirs, successors, attorneys, agents, and assigns, shall be 

deemed to have fully and finally released MDHI, together with its current and former parent 

corporations, direct and indirect subsidiaries, brother or sister corporations, divisions, current or 

former corporate owners, corporate successors, assigns and current and former directors, officers 

(including but not limited to Tilton), agents, and employees, with prejudice from all claims, causes 

of action, complaints, suits, demands, damages, costs, expenses, liabilities, grievances, or other 

losses—whether known or unknown—that may exist as of the date of execution of this DOJ 

Settlement Agreement, including but not limited to, (a) any civil monetary claim the Relators have 

or may have individually for the Covered Conduct under the False Claims Act, 31 U.S.C. §§ 3729–

33, (b) any claim for expenses or attorney’s fees and costs under 31 U.S.C. § 3730(d), including 

the Statutory Fees, (c) any claim against the Zohars that are based on the Zohars’ claims and 

interests in MDHI, including, without limitation, theories of recharacterization and equitable 

subordination of the Zohars’ claims and interests in MDHI, and (d) any claim against ARK II CLO 

2001-1, Limited and ARK Investment Partners II, L.P. (together, the “Patriarch Lenders”) that are 

based on the Patriarch Lenders’ claims and interests in MDHI, including, without limitation, 

theories of recharacterization and equitable subordination of the Patriarch Lenders’ claims and 

interests in MDHI.  The Relators shall also refrain from referring, instituting, directing, or 

maintaining any administrative action seeking suspension, debarment, or exclusion of MDHI, its 

current and former parent corporations, direct and indirect subsidiaries, brother or sister 

corporations, divisions, current or former corporate owners, corporate successors, or current or 

former directors, officers (including but not limited to Tilton), agents, or employees under 48 

C.F.R. subpart 9.4 for the Covered Conduct.
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7. Subject to the exceptions in Paragraph 8 below (concerning reserved claims) and 

Paragraph 15 below, and upon the United States’ receipt of the full Settlement Amount in 

accordance with Paragraph 1 above, the United States shall be deemed to have released MDHI, 

together with its current and former parent corporations, direct and indirect subsidiaries, brother 

or sister corporations, divisions, current or former corporate owners, and corporate successors from 

any civil or administrative monetary claim the United States has for the Covered Conduct under 

the False Claims Act, 31 U.S.C. §§ 3729–33; the Program Fraud Civil Remedies Act, 31 U.S.C. 

§§ 3801–12; the Truth in Negotiations Act, 10 U.S.C. § 2306a; or the common law theories of 

breach of contract, payment by mistake, unjust enrichment, and fraud.

8. Notwithstanding the releases given above, or any other term of this DOJ Settlement 

Agreement, the following claims and rights of the United States are specifically reserved and are 

not released: 

a. Any liability arising under Title 26, U.S. Code (Internal Revenue Code);

b. Any criminal liability;

c. Any administrative liability or enforcement right, or any administrative 

remedy, including the suspension and debarment rights of any federal 

agency;

d. Any liability to the United States (or its agencies) for any conduct other 

than the Covered Conduct; 

e. Any liability based upon obligations created by this DOJ Settlement 

Agreement;

f. Any liability of individuals;
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g. Any liability for express or implied warranty claims or other claims for 

defective or deficient products or services, including quality of goods and 

services;

h. Any liability for failure to deliver goods or services due; and

i. Any liability for personal injury or property damage or for other 

consequential damages arising from the Covered Conduct.

9. The Relators and their respective heirs, successors, attorneys, agents, and assigns 

shall not object to this DOJ Settlement Agreement, but agree and confirm that this DOJ Settlement 

Agreement is fair, adequate, and reasonable under all the circumstances, pursuant to 31 U.S.C. 

§ 3730(c)(2)(B).  Conditioned upon the Relators’ receipt of the Relators’ Share, the Relators and 

their respective heirs, successors, attorneys, agents, and assigns fully and finally release, waive, 

and forever discharge the United States, its agencies, officers, agents, employees, and servants, 

from any claims arising from the filing of the Civil Action or under 31 U.S.C. § 3730, and from 

any claims to a share of the proceeds of this DOJ Settlement Agreement and/or the Civil Action. 

10. MDHI waives and shall not assert any defenses that MDHI may have to any 

criminal prosecution or administrative action relating to the Covered Conduct that may be based 

in whole or in part on a contention that, under the Double Jeopardy Clause in the Fifth Amendment 

of the Constitution, or under the Excessive Fines Clause in the Eighth Amendment of the 

Constitution, this DOJ Settlement Agreement bars any remedy that may be sought in such criminal 

prosecution or administrative action.

11. MDHI fully and finally releases the United States, its agencies, officers, agents, 

employees, and servants, from any claims (including attorneys’ fees, costs, and expenses of every 

kind and however denominated) that MDHI has asserted, could have asserted, or may assert in the 

Case 22-10263-KBO    Doc 345-2    Filed 06/14/22    Page 72 of 93



12

future related to the Covered Conduct or the investigation or prosecution thereof, including under 

31 U.S.C. § 3730(d) for expenses or attorneys’ fees and costs.

12. a. Unallowable Costs Defined: all costs (as defined in the Federal Acquisition 

Regulation, 48 C.F.R. § 31.205-47) incurred by or on behalf of MDHI, and its present or former 

officers, directors, employees, shareholders, and agents in connection with:

(1) the matters covered by this DOJ Settlement Agreement;

(2) the United States’ audit(s) and civil investigation(s) of the matters covered 

by this DOJ Settlement Agreement;

(3) MDHI’s investigation, defense, and corrective actions undertaken in 

response to the United States’ audit(s) and civil investigation(s) in connection with 

the matters covered by this DOJ Settlement Agreement (including attorneys’ fees);

(4) the negotiation and performance of this DOJ Settlement Agreement, the 

MOU, the RSA, the Insurer Settlement Agreement, or any other agreement related 

to the Civil Action or the Bankruptcy Cases;

(5) the payments made by MDHI and on its behalf to the United States pursuant 

to this DOJ Settlement Agreement and any payments that MDHI may make to the 

Relators, including costs and attorney’s fees, 

are unallowable costs for government contracting purposes (hereinafter referred to as Unallowable 

Costs).

b. Future Treatment of Unallowable Costs:  Unallowable Costs will be 

separately determined and accounted for by MDHI, and MDHI shall not charge such Unallowable 

Costs directly or indirectly to any contract with the United States.
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c. Treatment of Unallowable Costs Previously Submitted for Payment: within 

90 days of the date of execution of this DOJ Settlement Agreement, MDHI shall identify and repay 

by adjustment to future claims for payment or otherwise any Unallowable Costs included in 

payments previously sought by MDHI or any of its subsidiaries or affiliates from the United States.  

MDHI agrees that the United States, at a minimum, shall be entitled to recoup from MDHI any 

overpayment plus applicable interest and penalties as a result of the inclusion of such Unallowable 

Costs on previously-submitted requests for payment.  The United States, including the DOJ and/or 

the affected agencies, reserves its rights to audit, examine, or re-examine MDHI’s books and 

records and to disagree with any calculations submitted by MDHI or any of its subsidiaries or 

affiliates regarding any Unallowable Costs included in payments previously sought by MDHI, or 

the effect of any such Unallowable Costs on the amount of such payments.

13. MDHI agrees to cooperate fully and truthfully with any United States’ investigation 

of individuals and entities not released in this DOJ Settlement Agreement.  Upon reasonable 

notice, MDHI shall encourage, and agrees not to impair, the cooperation of its directors, officers, 

and employees, and shall use its best efforts to make available, and encourage, the cooperation of 

former directors, officers, and employees for interviews and testimony, consistent with the rights 

and privileges of such individuals. MDHI further agrees to furnish to the United States, upon 

request, complete and unredacted copies of all non-privileged documents, reports, memoranda of 

interviews, and records in its possession, custody, or control concerning any investigation of the 

Covered Conduct that it has undertaken, or that has been performed by another person on its behalf.  

14. The Parties do not intend to hinder, delay, or defraud any entity to which MDHI 

was or became indebted on or after the date of any transfer contemplated in this DOJ Settlement 

Agreement, within the meaning of 11 U.S.C. § 548(a)(1).
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15. If the Settlement Effective Date occurs and the payments contemplated herein are 

not paid (when they are due hereunder) or are avoided or recovered for any reason, the United 

States may rescind the releases in Paragraph 7 and bring any civil and/or administrative claim, 

action, or proceeding against MDHI for the claims that would otherwise be covered by the releases 

provided herein and the United States shall have an undisputed, noncontingent, non-dischargeable 

and liquidated allowed claim against MDHI in the amount of $108,900,000 (ONE HUNDRED 

EIGHT MILLION NINE HUNDRED THOUSAND DOLLARS), less any payments received and 

retained pursuant to Paragraph 1 of this DOJ Settlement Agreement.  Any civil and/or 

administrative claim, action, or proceeding commenced by the United States pursuant to this 

Paragraph is not subject to the “automatic stay” pursuant to 11 U.S.C. § 362(a) because it would 

be an exercise of the United States’ police and regulatory power.  MDHI waives and shall not 

plead, argue, or otherwise raise any defenses under the theories of statute of limitations, laches, 

estoppel, or similar theories, to any such civil or administrative claim, action, or proceeding 

brought by the United States pursuant to this Paragraph except to the extent such defenses were 

available on May 3, 2013.

16. If any payments made to the United States are avoided and recovered by a receiver, 

trustee, creditor, custodian, or similar official, the United States shall not be responsible for the 

return of any amounts the United States paid to the Relators.  If amounts already paid by the United 

States to the Relators pursuant to Paragraph 4 are recovered from the United States in an action or 

proceeding filed by a receiver, trustee, creditor, custodian, or similar official in or in connection 

with the Bankruptcy Cases, notwithstanding the preceding sentence, the Relators shall, within 

thirty days of written notice from the United States to the undersigned Relators’ counsel, return to 

the United States all amounts recovered from the United States.
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17. Upon the later of (a) the United States’ receipt of the full Settlement Amount and 

(b) the Relators’ receipt of the Statutory Fee Amount, as described above, the Relators and MDHI 

shall promptly sign and file in the Civil Action a Joint Stipulation of Dismissal of the Civil Action 

pursuant to Rule 41(a)(1) and proposed Order, and the United States shall execute a notice to 

advise the Alabama District Court that it consents to the dismissal pursuant to 31 U.S.C. 

§ 3730(b)(1) in accordance with this DOJ Settlement Agreement.  These filings shall provide for 

the dismissal of the Civil Action with prejudice and shall be in the forms attached hereto as 

Exhibits A and B; provided, however, that any such Stipulation or notice of consent shall be 

without prejudice to any claim the United States may bring pursuant to Paragraph 15 above.

18. Except as provided in Paragraph 2 above (relating to the Statutory Fee Amount), 

each Party shall bear its own legal and other costs incurred in connection with the Civil Action and 

the preparation and performance of this DOJ Settlement Agreement.  

19. Each Party and signatory to the DOJ Settlement Agreement represents that such 

person freely and voluntarily enters into the DOJ Settlement Agreement without any degree of 

duress or compulsion. 

20. The DOJ Settlement Agreement is governed by the laws of the United States.  For 

purposes of construing the DOJ Settlement Agreement, the DOJ Settlement Agreement shall be 

deemed to have been drafted by all Parties to the DOJ Settlement Agreement and shall not, 

therefore, be construed against any Party for that reason in any subsequent dispute.

21. This DOJ Settlement Agreement constitutes the complete agreement between the 

Parties related to the Covered Conduct.  The DOJ Settlement Agreement may not be amended 

except by written consent of the Parties.  If any part of the DOJ Settlement Agreement shall be 

deemed unenforceable, the remainder of the DOJ Settlement Agreement shall remain in full force 
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and effect; provided, however, that the portions deemed unenforceable shall not be so central to 

the DOJ Settlement Agreement as to deprive any Party of the benefits of its bargain.  Forbearance 

by the United States from pursuing any remedy or relief available to it under this DOJ Settlement 

Agreement shall not constitute a waiver of rights under this DOJ Settlement Agreement.  In the 

event of any conflict or inconsistency between any provision contained in this DOJ Settlement 

Agreement and any provision in the RSA, the MOU or the Insurer Settlement Agreement, the 

Parties agree that the language in this DOJ Settlement Agreement shall govern and control.

22. The undersigned persons represent and warrant that they are fully authorized to 

execute this DOJ Settlement Agreement on behalf of the persons and entities indicated below.

23. This DOJ Settlement Agreement may be executed in counterparts, each of which 

constitutes an original and all of which constitute one and the same Agreement.

24. This DOJ Settlement Agreement is binding on MDHI’s successors, transferees, 

heirs, and assigns.

25. This DOJ Settlement Agreement is binding on the Relators’ successors, transferees, 

heirs, and assigns.

26. All Parties consent to the United States’ disclosure of this DOJ Settlement 

Agreement, and information about the DOJ Settlement Agreement, to the public.

27. The effectiveness of this DOJ Settlement Agreement is subject to entry of the 

Settlement Approval Order and it becoming Final.  

28. The DOJ Settlement Agreement date of signature shall be the date of the last 

signatory to the DOJ Settlement Agreement.  Facsimiles and electronic transmissions of signatures 

shall constitute acceptable, binding signatures for purposes of the DOJ Settlement Agreement.

[Signature pages follow]
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r • 

THE UNITED STATES OF AMERICA 

BY: 

DATED: C, /"f j:Jo;;i:;t BY· a I\OI l� �
-�LITER

Assistant Umted States Attorney 
Counsel for the United States 

[Signature Page to DOJ Settlement Agreement] 
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6/10/22

BY:
ADAM S. RAVIN
Latham & Watkins LLP 
Counsel for MD Helicopters, Inc.
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DATED: __ _ 

DATED: ___ _ 

BY: 

BY: 

BY: 

RELATORS 

JOSHUA M. RUSS 

Reese Marketos LLP 
Counsel for Re/atofs 

[Signature Page to DOJ Settlement Agreement] 
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DATED: ___ _ 

DATED: ___ _ 

DATED:�/ 
tD[ 27-

BY: 

BY: 

BY: 

RELATORS 

PIIlLIP MARSTELLER 

ROBERT M. SWISHER 

SHUA M. RUSS
Reese Marketos LLP 
Counsel Jot Relators 

[Signature Page to DOJ Settlement Agreement] 
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EXHIBIT A

Stipulation of Dismissal
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

NORTHEASTERN DIVISION
__________________________________________
UNITED STATES OF AMERICA ex rel. )
PHILIP MARSTELLER and ROBERT )
SWISHER, )

)
Plaintiffs/Relators )

)
v. ) No. 5:13-cv-00830-AKK

)
LYNN TILTON, PATRIARCH PARTNERS, LLC   )
MD HELICOPTERS, INC., and )
NORBERT VERGEZ, )

)
Defendants )

___________________________________________

STIPULATED DISMISSAL AND REQUEST FOR
WRITTEN CONSENT OF THE COURT

Plaintiffs/Relators Philip Marsteller and Robert Swisher and Defendant MD 

Helicopters, Inc. (MDHI) hereby stipulate and agree, pursuant to Fed. R. Civ. P. 

41(a)(1)(A)(ii), to the voluntary dismissal of this action as set forth below.

This dismissal shall be with prejudice to the Relators, and, with respect to the 

United States, shall be with prejudice as to the rights of the United States only as to 

the Covered Conduct, as that term is defined in the Settlement Agreement between 

the United States, the Relators and MDHI, but, otherwise, shall be without prejudice 

to the United States.  All other defendants have already been dismissed pursuant to 

earlier Orders of the Court.
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Because this is a qui tam action filed under the False Claims Act, 31 U.S.C. 

§§ 3729-3733 (“FCA”), a dismissal can occur “only if the court and the Attorney 

General give written consent to the dismissal and their reasons for consenting.”  Id. 

§ 3730(b)(1).4  See Jallali v. Nova Se. Univ., Inc., 486 F. App'x 765, 767 (11th Cir. 

2012) (consent requirement in § 3730(b)(1) applies to voluntary dismissals); United 

States ex rel. Carver v. Physicians’ Pain Specialists of Alabama, P.C., No. CV 13-

0392-WS-N, 2017 WL 4873710, at *7 (S.D. Ala. Oct. 27, 2017) (same). 

In the instant case, the United States, through the Department of Justice, has 

stated that it will file its consent to this Stipulation separately.  Subject to the filing 

of such consent, Relators and MDHI respectfully request the Court’s consent to this 

stipulated dismissal through the execution of the attached proposed Order.

Respectfully submitted on [DATE] by:

By: /s/ DRAFT Joshua M. Russ

Joel W. Reese (pro hac vice)
joel.reese@rm-firm.com
Pete Marketos (pro hac vice)
pete.marketos@rm-firm.com
Adam C. Sanderson (pro hac vice)
adam.sanderson@rm-firm.com
Joshua M. Russ (pro hac vice)
josh.russ@rm-firm.com
Andrew O. Wirmani (pro hac vice)
andrew.wirmani@rm-firm.com

By: /s/ DRAFT J. Bradley Robertson

J. Bradley Robertson
BRADLEY ARANT BOULT 
CUMMINGS LLP 
1819 5th Avenue North
Birmingham, AL 35203
Tel: 205-521-8188
Fax: 205-488-6188 
brobertson@bradley.com

4 This FCA consent provision is reflected in this Court’s Order of September 17, 2014, unsealing the case [ECF 
18, at ¶6].
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Brett S. Rosenthal (pro hac vice)
brett.rosenthal@rm-firm.com
Allison N. Cook (pro hac vice)
allison.cook@rm-firm.com
REESE MARKETOS LLP
750 N. St. Paul Street, Suite 600
Dallas, TX  75201

Gerald C. Robinson (pro hac vice) 
MN Attorney ID# 0212787
HALULEN LAW PLLC
IDS Center, Suite 1650 
Minneapolis MN 55402
Tel.: 612-605-4098
Fax: 612-605-4099
robinson@halunenlaw.com

Phillip E. Benson (pro hac vice)
MN Attorney ID #0394772
WARREN BENSON LAW GROUP
620 Newport Center. Dr., Ste. 1100 
Newport Beach, CA 92660
Tel: (952) 955-3688
Fax: (858) 454-5878
philbenson@warrenbensonlaw.com

Dennis A Mastando
MASTANDO & ARTRIP LLC
301 Washington Street Suite 302
Huntsville, AL 35801
Tel:256-532-2222
Tony@mastandoartrip.com

Counsel for Qui Tam Relators Philip 
Marsteller and Robert Swisher

Kimberly Bessiere Martin
BRADLEY ARANT BOULT 
CUMMINGS LLP 
200 Clinton Avenue West
Suite 900
Huntsville, AL 35801
Tel: 256-517-5155
Fax: 256-517-5255
kmartin@bradley.com

Charles A. Stewart III
Jonathan C. Hill
BRADLEY ARANT BOULT 
CUMMINGS LLP 
445 Dexter Avenue, Suite 9075
Montgomery, AL 36104
Tel: 334-956-7700
Fax: 334-956-7701 
cstewart@bradley.com 
rhill@bradley.com 

Kristina A. Reliford
BRADLEY ARANT BOULT 
CUMMINGS LLP 
1600 Division Street, Suite 700
Nashville, TN 37138
Telephone: (615) 252-3573
Facsimile: (615) 252-6380
kreliford@bradley.com

Counsel for Defendant MD Helicopters, 
Inc.
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CERTIFICATE OF AUTHORITY TO ATTACH E-SIGNATURE

I, [NAME], hereby certify that I obtained authorization from J. Bradley 

Robertson, counsel for MDHI, to attach his e-signature to this filing.

Dated: XXXX XX, 2022 /s/ [NAME]

CERTIFICATE OF SERVICE

I hereby certify that on ___________, 2022, I electronically filed the 

foregoing with the Clerk of Court using the CM/ECF system, which will send 

notification of such filing to all counsel of record.

/s/ [NAME]
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

NORTHEASTERN DIVISION
__________________________________________
UNITED STATES OF AMERICA ex rel. )
PHILIP MARSTELLER and ROBERT )
SWISHER, )

)
Plaintiffs/Relators )

)
v. ) No. 5:13-cv-00830-AKK

)
LYNN TILTON, PATRIARCH PARTNERS, LLC   )
MD HELICOPTERS, INC., and )
NORBERT VERGEZ, )

)
Defendants )

___________________________________________

[PROPOSED] ORDER

On [DATE], Plaintiffs-Relators Philip Marsteller and Robert Swisher and 

Defendant MD Helicopters, Inc. (MDHI) have filed a Stipulated Dismissal and 

Request for Written Consent of the Court of the dismissal of this action pursuant to 

Rule 41(a)(1)(A)(ii) (Dkt. No. XXX).  The United States also filed a notice of 

consent to this stipulated dismissal, and its reasons for consenting, on [DATE] 

(Dkt. No. XXX), pursuant to the False Claims Act, 31 U.S.C. § 3730(b)(1), which 

requires the consent of the Attorney General and the presiding Court for such a 

dismissal.  All other defendants have already been dismissed pursuant to earlier 
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Orders of the Court.  Pursuant to section 3730(b)(1), and good cause being shown 

therefor, 

It is hereby ORDERED as follows:  

1. This Action is hereby dismissed;

2. Such dismissal shall be with prejudice as to all claims of the 

Plaintiffs-Relators in this action and shall be with prejudice as to the 

United States’ claims only as to the Covered Conduct, as that term is 

defined in the Settlement Agreement between the United States, the 

Relators and MDHI, and is, otherwise, without prejudice to the United 

States.

DONE this _____ day of _____________, 2022. 

__________________________________
  ABDUL K. KALLON

UNITED STATES DISTRICT JUDGE
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EXHIBIT B

United States’ Consent to Stipulation of Dismissal
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

NORTHEASTERN DIVISION

__________________________________________
UNITED STATES OF AMERICA ex rel. )
PHILIP MARSTELLER and ROBERT )
SWISHER, )

)
Plaintiffs/Relators )

)
v. ) No. 5:13-cv-00830-AKK

)
LYNN TILTON, PATRIARCH PARTNERS, LLC   )
MD HELICOPTERS, INC., and )
NORBERT VERGEZ, )

)
Defendants )

__________________________________________ )

UNITED STATES’ CONSENT TO STIPULATION OF DISMISSAL

The United States of America (“United States”) respectfully notifies the Court 

that the Attorney General consents to the stipulation of dismissal of this action filed 

by the Relators and Defendant MD Helicopters, Inc. (MDHI).  (ECF XXX.)  This 

consent is based on the United States’ understanding that all other parties have 

already been dismissed, the dismissal is with prejudice to the rights of the United 

States only as to the Covered Conduct, as that term is defined in the Settlement 

Agreement between the United States, the Relators and MDHI, and is, otherwise, 

without prejudice to the United States.  The United States consents to this dismissal 

based on its determination that such a dismissal is commensurate with the public 
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interest and that the matter does not warrant the continued expenditure of 

government resources to pursue or monitor the action based on currently available 

information.

Respectfully submitted,

Dated: ______________2022 BRIAN M. BOYNTON
Principal Deputy Assistant Attorney General

PRIM F. ESCALONA
United States Attorney

/s/ Sarah Blutter              
By: SARAH BLUTTER

Assistant United States Attorneys
1801 4th Avenue North
Birmingham, Alabama 35203
Tel: (205) 244-2119
Email: sarah.blutter@usdoj.gov  

JAMIE ANN YAVELBERG
MICHAL TINGLE
GLENN P. HARRIS 
U.S. Department of Justice
Civil Division
Commercial Litigation Branch
Civil Fraud Section
175 N Street, NE
Washington, D.C. 20002
Tel.: (202) 305-4207
Email: glenn.p.harris@usdoj.gov

Counsel for the United States of America
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CERTIFICATE OF SERVICE

I hereby certify that on ___________, 2022, I electronically filed the 

foregoing with the Clerk of Court using the CM/ECF system, which will send 

notification of such filing to all counsel of record.

/s/ Sarah Blutter                       
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