
UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
JASON BERK, individually and on  
behalf of all similarly situated individuals, 
 
            Plaintiff, 
 
v. 
 
EXPRESS SCRIPTS, INC.,  
a Delaware Corporation, and EXPRESS 
SCRIPTS PHARMACY, INC. a  
Delaware Corporation, 
 
            Defendants. 

 
Case No. 14-cv-01008-JRT-JJG 
 
Hon. John R. Tunheim 
 
 
 

 
 

BRIEF IN SUPPORT OF JOINT MOTION FOR APPROVAL OF § 216(b) FLSA  
SETTLEMENT AGREEMENT AND NOTICE TO THE SETTLEMENT CLASS 

 
Plaintiff, Jason Berk (“Named Plaintiff”) and Express Scripts, Inc. and Express Scripts 

Pharmacy, Inc. (“Defendants”), by and through their undersigned counsel, jointly move the 

Court for approval of the proposed § 216(b) FLSA Settlement Agreement and Notice to the 

Settlement Class in this action, in which Named Plaintiff, and those similarly situated 

individuals, seek allegedly unpaid overtime compensation under the Fair Labor Standards Act 

(“FLSA”).  In further support hereof, the Parties state as follows: 

I. INTRODUCTION 

The Parties reached an agreement to settle this case regarding Defendants’ alleged 

violations of the FLSA.  The terms of the confidential settlement are contained in the Settlement 

Agreement (“Agreement”) and its exhibits. The parties will disclose the Agreement to the Court 

for in camera review if requested and/or required by the Court and, if necessary, can further 

explain the terms to the Court in the event the Court schedules a hearing on this Motion.  The 

Parties now move to begin the settlement approval process and seek entry of an order: 
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(1) Granting approval of the Agreement; 
 
(2) Certifying this action as a collective action under Section 216(b) of the FLSA and 

defining the class as all current and former employees who were employed by 
Employer as Prescription Benefit Specialists in Employer’s Member Choice Centers 
between April 8, 2011 and January 1, 2015 who worked at least 40 hours in one 
workweek; 

 
(3) Appointing Named Plaintiff, Jason Berk, as Class Representative for the Section 

216(b) Class and appointing Sommers Schwartz, P.C. and Johnson Becker, PLLC as 
216(b) Class Counsel; 

 
(4) Appointing Kurtzman Carson Consultants, LLC (“KCC” or the “Administrator”) as 

the settlement administrator; 
 
(5) Approving the Parties’ proposed form and method of giving Potential Claimants 

notice of the action and Agreement; 
 
(6) Directing that notice be given to the Potential Claimants in the proposed form and 

manner; and 
 
(7) Directing that, ninety (90) days after the conclusion of the period for Potential 

Claimants to file their Claim Forms and Releases and for Claimants to receive 
payment under the settlement, the Parties shall file a Stipulation of Dismissal with 
Prejudice seeking entry of a final dismissal order dismissing the Action with 
prejudice with respect to all Claimants and permanently barring the Named Plaintiff 
and all Claimants from prosecuting any and all released claims against the released 
parties.1     

 
The Agreement provides substantial benefits to the Potential Claimants.  As 

consideration, the Agreement provides for Potential Claimants to receive payment for unpaid 

overtime wages as set forth in the Agreement. Defendants agree to pay the claims properly and 

timely submitted by the Potential Claimants.  The settlement reached by the Parties was the 

product of arms’ length negotiations by experienced counsel.  Each party was independently 

represented by counsel throughout this litigation.  All counsel involved have extensive 

experience in litigating claims under the FLSA, including collective actions.  Each counsel was 

                                            
1 The Complaint, although inclusive of a proposed Rule 23 class breach of contract claim, was 
never certified as a Rule 23 class action, and thus does not require court approval for dismissal of 
that claim pursuant to Fed. R. Civ. P 23(e). 
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obligated to and did vigorously represent their clients’ rights.  For these reasons, the Agreement 

enjoys a presumption of fairness and should be approved by this Court and notice of the 

settlement should be provided to Potential Claimants. 

II. SUMMARY OF LITIGATION AND SETTLEMENT 

Named Plaintiff, who worked for Defendants in providing telephonic support to 

Defendants’ customers, filed a Complaint on or about April 8, 2014, alleging minimum wage 

and overtime violations under the Fair Labor Standards Act of 1938, as amended, 29 U.S.C. § 

201, et. seq.  Named Plaintiff, on behalf of himself and those similarly situated, filed this case as a 

collective action under 29 U.S.C. § 216(b), seeking unpaid minimum wages, unpaid overtime 

compensation, and attorneys’ fees and costs, on behalf of all of Defendants’ current and former 

Prescription Benefit Specialists (“PBS”).  Named Plaintiff also sought a Rule 23 class action under 

state law alleging breach of contract for unpaid wages, but did not seek class certification due to 

anticipated difficulties in establishing Rule 23 criteria, defenses to class certification propounded by 

Defendants during meet and confer sessions and, significantly, the fact that the current Section 

216(b) settlement negotiated with Defendant covers the rights of all likely putative class members 

with damages.  Specifically: 

1. Named Plaintiff alleges that he and other PBSs were not paid for an estimated 10-15 
minutes spent each day on preliminary computer boot-up tasks, plus several additional 
minutes during their lunch breaks. 
   

2. Defendants deny Named Plaintiff’s allegations of overtime violations and further deny 
Named Plaintiff’s allegations of breach of contract.  Defendants contend that they have 
paid Named Plaintiff and all other PBSs for all compensable time worked.   

 
The Parties have engaged in extensive data review and negotiations concerning possible 

settlement of all claims.  These negotiations included extensive correspondence, an exchange of 

copious amounts of information relevant to the settlement, numerous telephonic conversations, 
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an all day mediation session with an experienced FLSA Collective Action mediator, and a 

follow-up in-person meeting among counsel.  The Parties have exchanged drafts of the 

Agreement and agreed upon the material terms of the final version. 

The Parties respectfully move for Court approval of the negotiated settlement in its final 

negotiated form as to all terms.  Under the terms of the Agreement, the parties agreed to seek 

Court approval of the Agreement as a whole.  If Court approval is denied as to any part, no party 

is bound by the agreement and the parties have no settlement.   

III.   SUMMARY OF KEY TERMS OF THE PROPOSED SETTLEMENT 

A. Relief Available to Class Members. 

The Parties intend to resolve this matter on a Section 216(b) collective action basis under 

the FLSA.  There are approximately 1,700 Potential Claimants who will receive notice of the 

settlement with an opportunity to submit a Claim Form and Release.  The consideration given by 

Defendants to Named Plaintiff and all other Claimants participating in the settlement under the 

Agreement shall consist of a settlement fund which compensates them by adding a specific 

number of minutes per work day to their recorded time punches during the Liability Period, plus 

full liquidated damages.  In addition, the settlement fund will cover Named Plaintiff and all other 

Claimants’ attorneys’ fees, court and administration costs, and enhancements, but excludes 

Defendants’ portion of any payroll taxes or contributions required by law as a result of any 

payment to Claimants.  Pursuant to the Agreement, this amount is the maximum amount of 

money that Defendants could be required to pay to any and all payees under the Agreement. 

 Under the terms of the proposed settlement, Defendants will provide a monetary payment 

to Potential Claimants.  Pursuant to the Agreement, the Class consists of: 

All current and former Prescription Benefit Specialists who 
were employed in Defendants’ Member Choice Centers between 
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April 8, 2011 and January 1, 2015 and who worked at least 40 
hours in one workweek. 
 

Each Potential Claimant who submits a timely and valid Claim Form and Release, and a timely 

W-4 Form and W-9 Form (enclosed with the Notice) will receive a lump sum payment from the 

settlement fund based upon the number of weeks they worked over forty (40) hours as a PBS 

during the Liability Period.  The individual settlement payment each Claimant receives will also 

vary depending on their hourly rate(s) of pay during the Liability Period.  Monies from the 

settlement fund will be distributed among only the Claimants who submit a timely and valid 

Claim Form and Release, and a timely W-4 Form and W-9 Form.  Claimants who do not submit 

a timely and valid Claim Form and Release and a timely W-4 Form and W-9 Form will not 

receive any compensation from the settlement fund.  Any monies allocated to Potential 

Claimants from the settlement fund that are not validly and timely claimed shall be retained by 

Defendants. 

B. Settlement Administrator and Class Notice.  

Under the Agreement, KCC will be the Administrator for the settlement, including 

without limitation the administration of the Notice of Settlement, the Claim Form and Release, 

the issuance of reports to the Parties, calculation of individual settlement payments, the 

preparation and issuance of checks to the Claimants, and all other documents and mailings 

related thereto.  All fees of the Administrator are capped and shall be paid from the total 

settlement fund.  Fourteen (14) calendar days after the Court’s approval of the Settlement, 

Defendants will provide the Administrator with a list of all Potential Claimants, the Potential 

Claimants’ social security numbers, the Potential Claimants’ last known addresses, and each 

Potential Claimant’s individualized share of the settlement fund (“Potential Claimant List Date”). 
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Fourteen (14) calendar days after the Potential Claimant List Date, the Administrator will 

transmit by first-class U.S. mail to each Potential Claimant a Notice of Settlement (attached to 

the Agreement as Exhibit “A”), a Claim Form and Release (attached to the Agreement as Exhibit 

“B”), and IRS Forms W-4 and W-9 (the “Mailing Date”). 

There will be one (1) mailing to Potential Claimants.  However, if the mailing is returned 

to the Administrator as undeliverable for any Potential Claimant within 30 days of the Mailing 

Date, the Administrator will perform a skip trace and transmit by first-class U.S. Mail a second 

mailing consisting of a Notice of Settlement and a Claim Form and Release and IRS Forms W-4 

and W-9 to any address found (the “second mailing”).  There will only be one second mailing 

per Potential Claimant. 

Forty-five (45) calendar days after the Mailing Date will be the deadline for post-marking 

of Claim Forms and Releases (“Claim Deadline”).  This will also be the deadline for Named 

Plaintiff to submit the General Release.  The deadline for post-marking of Claim Forms and 

Releases for any Potential Claimant who receives a second mailing is thirty (30) calendar days 

from the date the second mailing is post-marked. 

Fifteen (15) calendar days after the later of the Claim Deadline and Second Mailing 

Claim Deadline (“Report Date”), Administrator shall: 

(i) provide a report to Defendants’ Counsel and Plaintiffs’ Counsel identifying all 
Potential Claimants who have submitted valid, timely Claim Forms and 
Releases and specifying whether Named Plaintiff submitted a valid, timely 
General Release;  
 

(ii) perform the settlement payment calculations and notify Defendants of the total 
amount to be disbursed to all Claimants;    

 
(iii) notify Defendants of Defendants’ portion of any necessary payroll taxes; and 
 
(iv) provide copies of all valid, timely submitted Claim Form and Releases and 

General Releases to the Parties. 
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Within fourteen (14) calendar days of the Report Date, Defendants will deliver to 

Administrator a single payment for the total amount of the disbursements to Claimants plus 

Defendants’ portion of any necessary payroll taxes.  Within fifteen (15) calendar days of the 

Administrator’s receipt of this payment, the Administrator will prepare and send out the 

settlement checks to the Claimants. 

C. Specific Release Provision. 

All Claimants, as a condition to payment from the settlement fund, agree to execute a 

Claim Form and Release, substantially in the form set forth as Exhibit “B” to the Agreement.  

The Claim Form and Release includes any unpaid wages, unpaid overtime wages, minimum 

wages, premium pay, penalties, liquidated damages, punitive damages, interest, attorney’s fees, 

and litigation costs during the Claimant’s employment with Defendants and through the date 

Claimant signs the Claim Form and Release, including but not limited to the unpaid wages and 

unpaid overtime claims as alleged in this lawsuit for the period worked as a PBS, as well as all 

other known or unknown federal, state, or local wage and hour claims against Defendants and 

each of their parents, subsidiaries, affiliates, divisions, predecessors, partners, joint venturers, 

insurers, and reinsurers (as of the date hereof); their successors and assigns; and each of their 

past and present officers, directors, trustees, agents, employees, and attorneys (within their scope 

of employment, agency, or representation). 

D. Enhancement and General Release. 

From the Settlement, Defendants shall pay to Named Plaintiff an enhancement award, 

provided Named Plaintiff submits a timely and valid General Release of all claims against 

Defendants.  Mr. Berk came forward to report the FLSA claims pleaded in this action. As 

explained below, he spent many hours explaining his detailed work procedures and the software 
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he utilized while employed with Defendants.  He provided documents and explained their 

meaning to Plaintiffs’ counsel.  He traveled several hours to Orlando to attend the all-day 

mediation and was instrumental in rebutting defenses asserted by Defendants.  Without Mr. 

Berk, this case would never have been identified, filed, or settled. After the Court’s approval of 

the Agreement and within twenty (20) days after Defendants’ counsel receives an executed copy 

of the General Release and a completed Form W-9, Defendants will prepare a check representing 

the enhancement award to Named Plaintiff, without withholdings. 

E. Attorneys’ Fees and Costs. 

Plaintiffs were represented by two law firms throughout the pendency of the litigation. 

Those firms employed lawyers, paralegals, and staff who are highly skilled in class action and 

FLSA collective action practices.  Their work is described in detail below.  From the settlement 

fund, Defendants will pay to Plaintiffs’ Counsel their reasonable attorneys’ fees and costs.  

Within twenty (20) days after the Court issues an order granting approval of the settlement, and 

Plaintiffs’ Counsel and Named Plaintiff provides a completed Form W-9, Defendants shall pay 

from the settlement fund to Sommers Schwartz, P.C. the amount of attorneys’ fees and costs 

approved by the Court.  Such payments shall cover all fees and costs of Sommers Schwartz, P.C. 

and Johnson Becker, PLLC through conclusion of the settlement.  The amount of attorneys’ fees 

and costs will come from the total settlement fund and will count toward the maximum amount 

of the Settlement.   

F. No Admission of Liability.   

The Parties stipulate and agree that entry into the Agreement does not constitute, for any 

purpose whatsoever, either directly or indirectly, an admission of any liability whatsoever, and 

that Defendants expressly deny any such liability. 
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IV.   MEMORANDUM OF LAW 
 

A. STANDARD FOR JUDICIAL APPROVAL OF AN FLSA SETTLEMENT 

Where “an employee has sued a private employer for violating the FLSA, in order for any 

settlement to have a res judicata effect it must be (1) approved by the court as a fair and 

reasonable resolution of a bona fide dispute over FLSA provisions, and (2) entered by the court 

as a stipulated judgment.”  Delp v. Jobhog, Inc., 2013 U.S. Dist. LEXIS 68771, *2 (W.D. Mo. 

May 15, 2013); see also McInnis v. Ecolab Inc., 2012 U.S. Dist. LEXIS 34835, 4 (D. Minn. Feb. 

17, 2012) (“as long as the Court is satisfied that a settlement reached in adversarial proceedings 

represents a fair compromise of a bona fide wage and hour dispute, the settlement may be 

approved, and stipulated judgment entered.”).  “To determine whether the settlement is fair and 

reasonable under the FLSA, the Court considers the fairness factors typically applied to a class 

action certified under Federal Rules of Civil Procedure 23. Those factors are: the extent of 

discovery that has taken place; the stage of the proceedings, including the complexity, expense, 

and likely duration of the litigation; the absence of fraud or collusion in the settlement; the 

experience of counsel who have represented the plaintiffs; the opinions of class counsel and class 

members after receiving notice of the settlement whether expressed directly or through failure to 

object; and the probability of the plaintiffs’ success on the merits and the amount of the 

settlement in relation to the potential recovery.”  Risch v. Natoli Eng’g Co., LLC, 2012 U.S. Dist. 

LEXIS 136156, *3-4 (E.D. Mo. Sept. 24, 2012). 

B. THE SETTLEMENT IS FAIR AND REASONABLE UNDER THE FLSA 

Plaintiffs’ Counsel began investigating the failure to pay call center operators in late 

2013.  By January 2014, Plaintiffs’ Counsel were engaged in intensive interviews with Named 

Plaintiff, including discussions of his workday activities, the different job duties, payroll 
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practices, past discussions with his supervisors, and other important aspects of the FLSA case.  

Those discussions also extended into class action criteria necessary for either Section 216(b) or 

Rule 23 certification.  After a factual investigation, additional time was spent researching the 

legal issues.  Approximately four months was spent on pre-suit work.   

This matter was filed on April 8, 2014. (Dkt. 1). The Complaint was a detailed set of 

factual and legal allegations that carefully laid out an FLSA claim and a sound basis for class 

action certification under Rule 23 or collective action certification under Section 216(b).  

Significantly, there has been no motion to dismiss under the Twombly standard in this case.  

Upon serving Defendants, counsel for both Parties began to discuss the merits of the case 

as well as certification difficulties. This resulted in several more investigative efforts by 

Plaintiffs’ Counsel with the help of Named Plaintiff to obtain a deeper understanding of the boot-

up process over Plaintiff’s tenure at the company.  Extensive meet-and-confer conferences were 

held by the attorneys on the above issue, as well as the effects of Defendants’ 2012 acquisition of 

Medco Health Solutions, Inc. and Liberty Medical Supply, Inc. on the computer boot-up 

processes at Defendants’ numerous call center locations, which were at the heart of Plaintiffs’ 

wage claims.  This issue in particular played a major role in the certification question, including 

specifically the number of legacy call center locations with similar operating systems/problems. 

Eventually, the Parties agreed to exchange some basic and limited discovery documents 

and then try mediation.  The parties engaged in an all-day mediation before a neutral third-party, 

who is a respected mediator in Orlando, and extensive follow-up settlement discussions to 

resolve the complex legal and factual issues present in this case.  At the mediation, counsel for 

both Parties engaged in debate as to the importance of exchanged documents and data and, in the 

end, were able to educate each other about their respective positions.  Further, the Parties 
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engaged in a preliminary analysis of Defendants’ payroll, time records, computer log-in records, 

entry data, and other data with the mediator.  After a full review of this information and open and 

full debate over the legal and factual issues, the Parties, who have been represented by counsel at 

all times, agreed to the preliminary terms of a settlement and proceeded with the next steps – 

further investigations into the appropriate class members and possible damage models.  

After several months of investigation by Defendants, the Parties reassembled and began 

the months-long process of identifying the appropriate class members to be included in the 

settlement and drafting the full Settlement Agreement.  Problems arose as to several of the key 

terms, including such things as a Rule 23 class, the scope of the class, the release language, and 

several class-benefit funding issues.  The settlement, in fact, almost fell apart over some of these 

issues.  Once the class was finally identified and agreed to, the Parties began exchanging massive 

amounts of data (approximately 250 data files) relevant to class damages and each Party retained 

their own consultants to help analyze that data.  Counsel for the Parties had a second in-person 

meeting on March 10, 2015 and, with compromise from both sides, the eventual Agreement now 

before the Court for approval was reached. 

The negotiations leading to this settlement were adversarial, non-collusive, at times 

heated and certainly done at arms’ length.  The Parties share an interest in fully and finally 

resolving the issues raised in this action.  Because the Parties recognized the expense and risks 

associated with prosecution and defense through trial and any possible appeal, as well as the risk 

of uncertainty of the outcome inherent in any litigation, they agreed to be bound by the 

Agreement which they now ask this Court to approve. The Parties have conditioned the overall 

Agreement upon the Court’s approval of all its terms. 
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1. COMPLEXITY, EXPENSE, AND LIKELY DURATION OF THE 
LITIGATION 

 
The complexity, expense, and length of continued litigation militate in favor of this 

settlement.  Both sides acknowledge that the Parties’ respective positions were substantially 

complicated and uncertain due to numerous factual and legal disputes.  Named Plaintiff alleges 

that he and other PBSs were not paid for an estimated 10-15 minutes spent each day on preliminary 

computer boot-up time, plus several additional minutes of time during their unpaid lunch breaks and 

performing computer shut-down time.  Defendants disputed these claims, arguing that no violations 

existed because Named Plaintiff and other PBSs spent a de minimis amount of time on these tasks.  

There were disputes as to whether or not Defendants’ records supported Named Plaintiff and/or 

Defendants’ position.  There were also serious questions as to whether Defendants’ legacy call 

center locations (i.e., former Liberty or Medco locations) operated in the same manner and even 

whether they used the same types of software systems during the Liability Period.  To make the 

litigation even more complex, some of Defendants’ log-in and log-out data from 2012 was 

missing or lost during Defendants’ 2012 acquisition of Liberty and Medco.  In order to prove 

their damages from 2012 and before, the PBSs’ claims would have to rely largely on memory.   

Additionally, Defendants asserted several affirmative defenses and overall denied 

liability and responsibility for recovery of damages.  If the Parties continued to litigate this 

matter, they would be forced to engage in costly and protracted litigation in order to prove their 

claims and defenses.  This settlement, therefore, is a reasonable means for the Parties to 

minimize future risks and litigation costs.   

2. THE ABSENCE OF FRAUD OR COLLUSION IN  
THE SETTLEMENT 

 
To describe the negotiations as hard-fought would be an understatement.  Both sides 
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worked hard to protect the interests of their clients.  The result was an increase in the 

approximately 360-person Port St. Lucie class to the approximate 1,700-person class settlement 

currently.  It is clear that there was no fraud or collusion in this settlement.   

The settlement will provide substantial relief to both the Named Plaintiff and the opt-in 

Plaintiffs and will eliminate the risks both sides would bear if this litigation continued to 

resolution on the merits.  There has been sufficient investigation and exchange of information to 

allow counsel and the Court to act intelligently in this matter.  The Parties exchanged documents 

and data to educate each other about their position.  Further, the Parties engaged data consultants 

to conduct a comprehensive analysis of Defendants’ payroll, time records, computer and 

software log-in records, entry data, and other data.  In agreeing upon the proposed settlement, the 

Parties had sufficient information and had conducted an adequate investigation to allow them to 

make an educated and informed analysis and conclusion. 

3. THE EXPERIENCE OF COUNSEL 
 

The settlement reached by the Parties was the product of arms’ length negotiations by 

experienced counsel.  Each party was independently represented by counsel throughout this 

litigation.  All counsel involved have extensive experience in litigating claims under the FLSA, 

including Rule 23 class actions and Section 216(b) collective actions.  Each counsel was 

obligated to and did vigorously represent their clients’ rights.   

Sommers Schwartz, P.C. was the lead plaintiff firm in the negotiations and is an 

experienced FLSA firm. (See Exhibit A - Attorney Bios and Firm Resume).  Partner Jason J. 

Thompson has over twenty years experience in complex litigation; he is a member of the 

American Association for Justice (“AAJ”) Class Action Litigation Group and co-chairs the AAJ 

Wage and Hour Litigation Group; he is also the firm’s department head for the Complex 
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Litigation Practice. Mr. Thompson regularly speaks at professional seminars and has been 

published on the topic of FLSA actions.  Attorney Jesse Young is also a partner at the firm and 

devotes 100% of his practice to FLSA; he has spoken at national seminars on FLSA collective 

actions; in this case, he took the lead on client contact, research, and was responsible for having 

the payroll and time sheet data properly analyzed.  The Johnson Becker, PLLC firm is also a 

very accomplished and experienced complex litigation firm, and their lawyers participated in the 

settlement negotiations and added significant value to this settlement. 

4. PROBABILITY OF NAMED PLAINTIFF’S SUCCESS ON THE 
MERITS AND THE AMOUNT OF THE SETTLEMENT IN 
RELATION TO THE POTENTIAL RECOVERY 

 
For the reasons identified above, Named Plaintiff’s probability of success on the merits 

and the amount he and other PBSs would be awarded is uncertain, further suggesting that this 

settlement is fair and appropriate.  Named Plaintiff asserts, and Defendants deny, that he and 

other PBSs are owed overtime compensation due to Defendants’ alleged violations of the FLSA.  

The range of possible recovery by Named Plaintiff and other PBSs is open to dispute. Even if 

Named Plaintiff and other PBSs succeed on the merits of their claims, which would require 

substantial additional time and exercise of resources by both Parties, the specific amount of their 

recovery is uncertain.  Thus, the proposed Agreement is a fair and reasonable in relation to the 

potential risks and recovery in this case. 

5. NAMED PLAINTIFF’S COUNSEL IS ENTITLED TO 
THEIR REQUESTED FEES AND EXPENSES.  

 
Section 216(b) of the FLSA provides that “[t]he court in such action shall, in addition to 

any judgment awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s fee to be paid 

by the defendant, and costs of the action.”  29 U.S.C. § 216(b).  An award of attorneys’ fees 

under § 216(b) of the FLSA is mandatory, but the amount of the award is within the discretion of 
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the judge.  Fegley v. Higgins, 19 F.3d 1126, 1134 (6th Cir. 1994).  

Congress enacted fee-shifting statutes in order to ensure that federal rights are adequately 

enforced.  Under a fee-shifting statute, “a ‘reasonable’ fee is a fee that is sufficient to induce a 

capable attorney to undertake the representation of a meritorious” action to vindicate the rights 

protected under the statute. Id. at 1672. “Fee awards must be structured so that attorneys of 

quality and experience with other profitable demands upon their time will not need to sacrifice 

income available in alternative enterprises in order to effect a public policy intended to protect 

all citizens.” Casey v. City of Cabool, 12 F.3d 799, 805 (8th Cir. 1993). 

The Eighth Circuit has instructed that the factors identified in Johnson v. Ga. Highway 

Express, Inc., 488 F.2d 714, 717-19 (5th Cir. 1974), “should be used to set the reasonable 

number of hours and reasonable hourly rate components of the fee award formula[,]” McDonald 

v. Armontrout, 860 F.2d 1456, 1459 (8th Cir. 1988), though districts courts need not “examine 

exhaustively and explicitly, in every case, all of the factors that are relevant to the amount of a 

fee award,” Griffin v. Jim Jamison, Inc., 188 F.3d 996, 997 (8th Cir. 1999). The Johnson Court 

called for consideration of twelve factors: (1) the time and labor required; (2) the novelty and 

difficulty of the question; (3) the skill requisite to perform the legal service properly; (4) the 

preclusion of other employment by the attorney due to acceptance of the case; (5) the customary 

fee; (6) whether the fee is fixed or contingent; (7) time limitations imposed by the client or the 

circumstances; (8) the amount involved and the results obtained; (9) the experience, reputation, 

and ability of the attorney; (10) the “undesirability” of the case; (11) the nature and length of the 

professional relationship with the client; and (12) awards in similar cases.  McDonald, 860 F.2d 

at 1459 n.4 (citing Johnson, 488 F.2d at 717-19).  Significantly, “the most critical factor is the 

degree of success obtained.” Hensley, 461 U.S. at 436. 
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Also, counsel's rates must be analyzed in the context of the financial risk plaintiffs’ 

counsel took in prosecuting the case, including a delay in payment and the contingent nature of 

the fee.  City of Burlington v. Dague, 505 U.S. 557, 567, 112 S. Ct. 2638, 120 L. Ed. 2d 449 

(1992). 

FLSA fees are not only paid and calculated on a percentage-of-the-fund method, but 

rather, most often on their own lodestar basis.  In fact, courts from across the country, including 

in the 8th Circuit, recognize that FLSA fees often exceed the plaintiffs’ settlement benefits, and 

are still reasonable.  Morales v. Farmland Foods, Inc., 2013 U.S. Dist. LEXIS 56501, 20-23, 

2013 WL 1704722 (D. Neb. Apr. 18, 2013).   

The purpose of the FLSA attorney fees provision is to insure effective access to 
the judicial process by providing attorney fees for prevailing plaintiffs with wage 
and hour grievances. Fegley v. Higgins, 19 F.3d 1126, 1134 (6th Cir. 1994).  
Courts should not place an undue emphasis on the amount of the plaintiff's 
recovery because an award of attorney fees in an FLSA case “encourage[s] the 
vindication of congressionally identified policies and rights.” Id.; see also Allende 
v. Unitech Design, Inc., 783 F.Supp.2d 509, 511-12 (S.D.N.Y. 2011) (“[i]n FLSA 
cases, like other discrimination or civil rights cases, the attorneys' fees need not be 
proportional to the damages plaintiffs recover, because the award of attorneys' 
fees in such cases encourages the vindication of Congressionally identified 
policies and rights”); see also City of Riverside v. Rivera, 477 U.S. 561, 574, 106 
S. Ct. 2686, 91 L. Ed. 2d 466 (1986) (rejecting proportionality requirement in a 
civil rights § 1988 claim and ultimately granting an award seven times the amount 
of the recovery); Dressler v. Kansas Copters and Wings, No. 09-1016, 2010 U.S. 
Dist. LEXIS 141474, 2010 WL 5834819, at *2 (D. Kan. Dec. 22, 2010) (rejecting 
proportional approach in an FLSA case); Tucker v. City of New York, 704 F. 
Supp. 2d 347, 359 n.10 (S.D.N.Y. 2010) (“It is settled case law that the setting of 
statutory [attorney'] fees does not require proportionality between the plaintiff's 
recovery and the amount of the fee award”). In fact, courts often award attorneys' 
fees that far exceed the plaintiffs' recovery in FLSA cases. See, e.g., Fegley, 19 
F.3d at 1134-35 (affirming attorney fees of $40,000 on a judgment of $7,680 for 
overtime compensation); Lucio-Cantu v. Vela, 239 Fed. Appx. 866 (5th Cir. 
2007) (finding no abuse of discretion in award of $51,750 in attorney fees on a 
recovery of $4,679); Howe v. Hoffman-Curtis Partners Ltd., LLP, 215 Fed. Appx. 
341, 342 (5th Cir. 2007) (affirming attorney fees of and $129,805.50 on 
$23,357.30 in damages); Cox v. Brookshire Grocery Co., 919 F.2d 354, 358 (5th 
Cir. 1990) (affirming an award of $9,250 in attorneys' fees on a $1,181 judgment 
for overtime compensation); Bonnette v. California Health & Welfare Agency, 
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704 F.2d 1465, 1473 (9th Cir. 1983) (affirming $100,000 in attorney fees on a 
judgment of $18,455 in damages); Garcia v. Tyson Foods, 2012 U.S. Dist. LEXIS 
170177, 2012 WL 5985561 (D. Kan. Nov. 29, 2012) (awarding over $3.2 million 
in attorney fees on a jury verdict of $533,011 in a collective action); James v. 
Wash Depot Holdings, Inc., 489 F. Supp. 2d 1341 (S.D. Fl. May 14, 2007) 
(awarding attorney fees of $114,021 on a judgment of $3,493.62); Wales v. Jack 
M. Berry, Inc., 192 F. Supp.2d 1313 (M.D. Fl. Dec. 21, 2001) (awarding attorney 
fees of $352,225.40 on an FLSA recovery of $21,000); Holyfield v. F.P. Quinn & 
Co., No. 90 C 507, 1991 U.S. Dist. LEXIS 5293, 1991 WL 65928, at *1 (N.D. Ill. 
Apr. 22, 1991) (awarding $6,922.25 in attorney fees and costs on a judgment of 
$921, and noting that “[g]iven the nature of claims under the FLSA, it is not 
uncommon that attorneys' fee requests will exceed the amount of the judgment in 
the case). Indeed, courts have “have ‘upheld substantial awards of attorney's fees 
even though a plaintiff recovered only nominal damages.’” Fegley, 19 F.3d at 
1134. 
 

Morales at *20-21.   

Here, the requested fees and costs are commensurate with past fees petitioned for by 

putative class counsel over years of FLSA litigation, entirely consistent with FLSA fee awards, 

and properly awarded in this case. (See Exhibit B, Declaration of Jason J. Thompson). 

6. THE NUMBER OF HOURS SPENT BY PLAINTIFFS’  
COUNSEL IS REASONABLE 

 
Plaintiffs’ Counsel devoted substantial time and resources and took a significant risk of 

failing to recover due to the legal obstacles in this case.   As explained above, Plaintiffs’ Counsel 

are experienced in FLSA class litigation and have particularized skills necessary to effectively 

prosecute wage and hour class actions.  Prior to reaching any settlement, the Parties spent a great 

deal of time engaged in numerous telephonic conferences and exchanged massive amounts of 

documents and data to educate each other about their respective positions.  Further, Plaintiffs’ 

Counsel engaged in an exhaustive and comprehensive data analysis of Defendants’ payroll, time 

records, computer log-in records, entry data, and other data.  Plaintiffs’ Counsel also traveled to 

Orlando to participate in an all-day mediation conference and engaged in extensive follow-up 

settlement discussions (including a second in-person meeting) to resolve the complex legal and 
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factual issues present in this case.  The settlement negotiations were arduous, challenging, 

required some creativity, and required a substantial devotion of time to arms’ length 

negotiations.  Even after the mediation, continued negotiations took place, and the settlement 

almost failed.  Had this settlement not been achieved, Named Plaintiff faced additional expenses 

associated with discovery and motion practice, expert discovery, a costly jury trial, and possibly 

years of post-trial appeals, without a guarantee of success.   

Plaintiffs’ Counsel received no compensation during the course of this litigation and 

spent a substantial amount of time to obtain this result.  Plaintiffs’ Counsel’s and their paralegals 

expended nearly 500 hours of work so far, which is a reasonable amount considering the amount 

of work required to reach a settlement in this difficult case.  Importantly, there is significant 

additional work to be done in this case with respect to the administration of the settlement, 

including: working with claims administrator KCC and defense counsel to finalize the mailing, 

oversee the claims process, and complete the distribution of settlement funds; fielding the 

inevitable phone calls from among the 1,700 Class members; and otherwise working with 

Defense counsel to see the settlement through to dismissal of the case, including potentially any 

appeals or objections.  Thus, Plaintiffs’ Counsel will expend significantly more hours before this 

case is closed and that time should be considered in this motion.  Gilster v. Primebank, 884 F. 

Supp. 2d 811, 869 (N.D. Iowa 2012). 

7. THE RATES OF COMPENSATION ARE REASONABLE 

“As a general rule, a reasonable hourly rate is the prevailing market rate, that is, ‘the 

ordinary rate for similar work in the community where the case has been litigated.’” Moysis at 828-

29 (8th Cir. 2002) (quoting Emery v. Hunt, 272 F.3d 1042, 1047 (8th Cir. 2001)). The relevant 

market in specialized areas of law “may extend beyond the local geographic community.” Casey v. 
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City of Cabool, Mo., 12 F.3d 799, 805 (8th Cir. 1993) (explaining, in a civil rights case, that “[a] 

national market or a market for a particular legal specialization may provide the appropriate 

market.”).  Employment discrimination is a specialized area of law. Gilster, supra, at 871.  

In this case, Plaintiffs’ Counsel from Sommers Schwartz, P.C., located in Detroit, 

Michigan, charge hourly rates ranging from $75.00 to $150.00 for its paralegals, $225.00 to 

$360.00 for its associates, and up to $600.00 for its senior partners.  As the attached declaration 

from attorney Jason J. Thompson indicates, the majority of the time spent on this matter was by 

Messrs. Young and Thompson (a senior shareholder with over 20 years of experience).  Mr. 

Young charges a rate of $365.00 per hour for his time in FLSA cases and Mr. Thompson charges 

$590 per hour. Plaintiffs’ Counsel from Johnson Becker, PLLC, located in Minneapolis, 

Minnesota, charge hourly rates ranging from $250.00 to $375.00 for its associates and up to 

$650.00 for its senior partners. Both firm’s rates are in line not only with Minneapolis class action 

firms, but also class action firms from across the country. (See Exhibit B, Declaration of Jason J. 

Thompson).    

Further, the total time spent on this matter by Messrs. Thompson and Young is reasonable 

given the amount of work necessary to analyze the voluminous time and pay records of thousands 

of putative Class members. Attorney Tim Becker from Johnson Becker also participated in the 

initial case preparation, and extensively in the final settlement negotiations, and will actively 

participate in the important claims administration process with KCC and the class. 

8. THE ENHANCEMENT PAYMENT TO NAMED PLAINTIFF  
IS REASONABLE. 

 
The time an individual devotes to a lawsuit which inures to a common benefit warrants 

entitlement to an enhancement award “above and beyond what the typical class member is 

receiving.” In re Sprint Corp. ERISA Litig., 443 F. Supp. 2d 1249, 1271 (D. Kan. 2006) 
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(awarding $5,000 incentive award to representatives); see also Cimarron Pipeline Constr., Inc. v. 

National Council on Compensation Ins., 1993 U.S. Dist. LEXIS 19969, *5-6 (W.D. Okla. June 

8, 1993) (awarding $10,000 incentive award to representatives); Simmons v. Enter. Holdings, 

Inc., 2012 U.S. Dist. LEXIS 97463, 10, 2012 WL 2885919 (E.D. Mo. July 13, 2012) (approving 

payment of individual incentive awards to the named Plaintiffs in the amount of $6,000)(citing 

Wolfert v. UnitedHealth Group, Inc., No. 4:08-cv-01643, 2009 U.S. Dist. LEXIS 74261, at *7 

(E.D. Mo. Aug. 21, 2009) (approving an incentive award of $30,000); Risch v. Natoli Eng'g Co., 

LLC, 2012 U.S. Dist. LEXIS 136156, 9, 2012 WL 4357953 (E.D. Mo. Sept. 24, 2012) 

(approving payment of an individual incentive award to the named FLSA Plaintiff in the amount 

of $5,000.00).  In recognition of the services Named Plaintiff rendered to the Class members and 

the release of all his individual employment claims – over and above his wage and hour claims – 

the Settlement Agreement provides an appropriate award to Named Plaintiff.  Named Plaintiff 

expended substantial time and effort and worked closely with Plaintiffs’ Counsel throughout this 

litigation in pursuing these claims on behalf of the Class members, including but not limited to: 

(a) taking on the risk of retaliation by his employer2; (b) producing important documentation and 

other information to his attorneys; (c) repeatedly explaining to his attorneys the various factual 

issues applicable to the complex legal landscape in the case; and (d) preparing for, traveling to, 

and participating in the all-day mediation conference and settlement negotiations.    Therefore, 

the enhancement payment to Named Plaintiff is fair and reasonable and should be approved by 

the Court. 

V.   CONCLUSION 

This Settlement Agreement was reached as a result of a contested litigation and resolves a 

                                            
2 Of course, Defendants deny that they would retaliate against any employee, including Named Plaintiff, for 
engaging in protected activity such as bringing a good faith claim under the Fair Labor Standards Act.   
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bona fide dispute between the Parties under the FLSA.  The settlement is fair and reasonable.  

The recoverable attorneys’ fees, court and administration costs, and enhancement award are fair 

and reasonable. For these reasons, and those set forth herein, the Parties respectfully request the 

Court grant approval the Settlement Agreement. 

 
Dated this 10th day of April, 2015. 

 
/s/ Jason J. Thompson   /s/ Stephanie L. Adler-Paindiris  
Jason J. Thompson      Stephanie L. Adler-Paindiris 
Jesse L. Young      JACKSON LEWIS, LLP 
Sommers Schwartz, P.C.    390 N. Orange Avenue, Suite 1285 
One Towne Square, Suite 1700   Orlando, FL 32801 
Southfield, Michigan 48076    (407) 246-8440 
(248) 355-0300     (407) 246-8441 (fax) 
(248) 436-8453 (fax)     adlers@jacksonlewis.com  
jthompson@sommerspc.com 
jyoung@sommerspc.com     Attorneys for Express Scripts, Inc.  

 
Attorneys for Plaintiff      

 
                      

CERTIFICATE OF SERVICE 
 

I certify that on April 16, 2015, I caused the electronically filed the forgoing paper with 

the Clerk of the Court using the ECF system, which will send notification of such filing to all 

counsel of record. 

    /s/ Jesse L. Young  
    jyoung@sommerspc.com  
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