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Social Services Administration, 
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MACHINES CORPORATION, 
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FINDINGS OF FACT, CONCLUSIO 
ALL ISSUES 0N REMAND FROM 

On March 22, 2016, the Indiana Supren 

address multiple issues. This Court is to deterrnir 

Supreme Court opinion, including the damages 

the Family & Social Services Administration 

Corporation’s (“IBM”) material breach, the am 

1 19 and 133, any prejudgment or post-judgment 

the appropriate offsets of the parties’ damages 

IBM found that IBM had breached its Decembe 

with the State regarding the Family Resource 

N.E.3d 150, 153 (Ind. 2016). 

The parties have submitted extensive 

thousands of pages of exhibits. Specifically, file 

IN THE MARION SUPERIOR COURT 
CIVIL DIVISION, ROOM NO. 1 

CAUSE NUMBER 49D01-1005-PL-021451 

i 
FILED 

; 
AUG 04 2017 

; 
W ormuafldflwég‘fi‘fi

3 

)
) 

NS OF LAW: AND FINAL JUDGMENT ON 
THE INDIANA SUPREME COURT 

re Court remanded this case to the trial court to 

.e the parties’ damages consistent with the Indiana 

owed to the State of Indiana, acting on Behalf of 

(“State”) as a result of International Business 

unt of fees IBM is entitled to for Change Orders 

interest owed to either party on any recovery, and 

The Indiana Supreme Court’s ruling in State v. 

r 27, 2006 Master Services Agreement (“MSA”) 

s Modernization Project (“Modernization”). 51 

briefing on this matter and designated several 

(1 with this trial court were the following motions



and notices: 1) Stipulated Agreement on IBM’s 

133 filed on October 4, 2016, 2) State’s Submiss. 

from IBM’s Material Breach and Designated Ev 

Remand Opening Brief on Post-Judgment Intere 

to the State’s Submission Regarding Damages 

November 21, 2016, 5) the State’s Response in ( 

On Post-Judgment Interest filed on November 2 

Post—Judgment Interest filed on December 21, 2 

Claims for fees for Order Changes on 119 and 

on for Award of Damages on Remand Resulting 

deuce filed on October 13, 2016, 3) IBM’s Post 

it filed on October 13, 2016, 4) IBM’s Response 

on Remand and Designated Evidence filed on 

pposition to IBM’s Post Remand Opening Brief 

2, 2016, 6) IBM’s Post Remand Reply Brief on 

)16, and 7) the State’s Reply Brief in Support of 

its Damages Submission filed on December 22, 1.016. An all-day hearing on this matter was held 

on February 12, 2017, in which both parties wer: able to present further argument.l 

Having reviewed the evidence and being 

as follows: 

I. 

A. Parties 

1. The State of Indiana brought this 

Administration (“FSSA”). The FSSA is the am. 

distribution of state and federal welfare resource 

fully briefed on this matter, the Court now finds 

FACTUAL AAD PROCEDURAL HISTORY 

suit on behalf of the Family and Social Services 

of the State that, in general terms, oversees the 

s to citizens of Indiana. These programs include, 

among others, Temporary Assistance for Needy Families (“TANF” , Supplemental Nutritional 

Assistance Program (“SNAP”), and Medicaid. (I‘r. BX. 194, 5). 

2. IBM is major software company 

public and private entities of all sizes. It had 1 

provision of services and had previously helped 

‘ The Court appreciates the excellent briefs submitted to 

whose technology has been relied upon by both 

ecome involved in assisting governments-in the 

the State of Texas in developing new procedures 

he Court and the oral arguments made to this Court on 
February 12, 2017 as both have been beneficial in assistir g this Court on the complex issues to be decided.
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to be employed by that state’s own welfare 

Submission Regarding Damages on Remand (he 

B. Factual Background 

administration. (IBM Response to the State’s 

einafter “IBM Response BL”, 10). 

3. Before 2006, FSSA’s “Public Assistance Eligibility determination process was 

cumbersome, inconvenient, and error-prone.” (Request for Information, Ex. 194). The process 

involved requiring all recipients to visit a branch office to apply for benefits, and the recipients 

were not able to access these offices via phone, flax, or intemet. Id. 

4. 

at the time a poorly operating welfare system in 

dollars, poor conditions for its employees, and v 

1 5 3. 

5. The seeds of the Modernization 

Daniels and other top officials began developi 

“based on a ‘remote eligibility’ model similart 

N.E.3d at 153, see also (Govemor’s Report, Ex. 

6. The State began the outsourcing 

6-C (“RFI 6-C”) and later a Request for Prop 

vendors on regimes to improve the distribution c 

194; Request for Proposal, Ex. 193). 

7. RFI 6-C was published in 2005, 

and RFP 6-58 described the condition of the 5 

Upon taking office in 2004, Governor Mitch Daniels targeted what was considered 

[ndiana, based on “high error rates, fraud, wasted 

3ry poor service to its clients." IBM, 51 N.E.3d at 

project were sown shortly after when Governor 

mg the concept of a welfare eligibility overhaul 

0 that previously undertaken in Texas.” IBM, 51 

609). 

process by publishing a Request for Information 

osal 6-58 (“RFP 6-58”) seeking proposals from 

f welfare resources. (Request for Information, Ex. 

followed by the RFP 6-58 in early 2006. RFI 6-C 

tate’s system and asked prospective vendors for 

proposals. (Request for Information, Ex. 194, PDF pp. 4-5; Request for Proposal, Ex. 193 at PDF 

pp. 21—22).



8. 

9. 

the State would ultimately accept. 

10. 

IBM responded to RFI 6-C and R3P 6—58 in early 2006. (Ex. 5100; Ex. 5102). 

IBM submitted proposals as requested by the State’s RFP for consideration, which 

IBM’s proposal plan involved IBM, as the Prime Contractor, working with several 

subcontractors for operational and subject matter expertise, known as the IBM Coalition. The 

subcontractors included ACS Human Services, LLC; Arbor E&T LLC; RCR Technology Corp.; 

Haverstick Consulting, Inc.; and Phoenix Data C 

at PDF pp. 21-28). 

1 1. 

IBM was the best option. 

C. The Master Services Agreement 

12. 

27, 2006. (Ex. 1911). 

13. The MSA is detailed, comprehe 

schedules, appendices, and exhibits. This cor 

(including change orders), the State was to rece 

its most vital public assistance programs. 

14. As the Supreme Court noted, “ 

service and call centers for the processing of we. 

to the system, provide the State a paperless doc1 

improve Indiana's poor welfare-to-work record 

at 153. 

15. The stated objectives of the MSA 

Based on the information IBM p1 

After months of negotiations, the 

eoration. (Ex. 5100 at PDF pp. 27-29; Ex. 5102 

ovided, the State concluded that partnering with 

State and IBM executed the MSA on December 

isive, and includes hundreds of pages of terms, 

tract required that in exchange for $1.4 billion 

ve ten (10) years of IBM overseeing services for 

nerally, the MSA aimed to establish centralized 

fare applications, enable remote electronic access 

unent system, create systems to combat fra'ud and 

and lower administrative costs.” IBM, 51 N.E.3d 

i’ and thus the Modernization project, were:

4



i. to provide efficient, a curate and timely eligibility determinations for 
individuals and familie 5 who qualify for public assistance, 

ii. to improve the availab 
provided to Clients b) 
inconvenience and 
improvements, 

iii. to assist and support 

lity, quality, and reliability of the services being 
expanding access to such services, decreasing 
improving response times, among other 

Clients through programs that foster personal 
responsibility, independence and social and economic self-sufficiency, 

iv. to assure compliance with all relevant Laws, 

v. to assure the protection and integrity of Personal Information gathered 
in connection with eligibility determination, and 

vi. to foster the developm ent of policies and procedures that underscore the 
importance of accuracy in eligibility determinations, caseload integrity 
across all areas of public assistance and work and work-related 
experience for Clients in the Programs. 

(MSA § 1.1(1)). When interpreting sections of the MSA that are uncertain or vague, the provisions 

are to be read in the light most consistent with th 3 stated policy objectives. (MSA § 1.4(5)). These 

policy objectives cannot change except by express agreement between the State and IBM. Id. 

16. Pursuant to the MSA, IBM's first obligation was to assist the State in processing 

applications under the State's existing procedures in all Indiana counties. Then, the modernized 

system was to be rolled out in phases on a region-by-re’gion basis according to a "preliminary,“ 

"initial Transition Timeline.“ (MSA § 3.2.l(2)). 

in all counties, the project would reach the final 

N.E.3d at 154. 

17. The MSA included standards 

Finally, once the modernized system was in place 

stage, "Steady State." (MSA § 3.2.10». IBM, 51 

by which IBM’s performance in meeting the

| 

obligations of the MSA would be judged. (MSA § 3.8.2). The MSA also included specific metrics,



such as service levels, transition milestones, and federal penalties, which subjected IBM to 

liquidated damages upon failure to meet the metric targets. (See, e.g., Schedule 10). 

18. IBM contends that throughout 

followed, the State indicated a desire to change 

the procurement and contracting process that 

certain core aspects of how the State delivered 

welfare services, including centralized application processing that minimizes face-to-face contact 

between applicants and FSSA personnel by allowing applicants to apply over the phone or intemet. 

(Tr. BX. 609, 2, 8-9). 

19. IBM also has stated that the State specifically sought to change the model of case 

working from assigning one caseworker to one case to instead allowing multiple persons to assist 

on different tasks of the case and reduce inefficiency. (IBM Response Br., 12 (citing Ex. 609, PDF 

p- 9)-) 

20. Generally, the new arrangement 

applicants could provide their initial information 

call center. Internet resources were also availal 

these options were available, clients could elect 

their application process at a local service center. 

21. 

was to allow a more centralized process where 

to begin their application by calling a centralized 

1e to allow clients to apply online. If neither of 

to have a face-to-face intake interview to begin 

The Modernized system would then be rolled out in phases on a region-by-region 

basis according to a preliminary “Initial Transition Timeline.” (MSA § 3.2.1(2); see also Findings 

11 21.) The MSA contemplates that on completiorr of this transition period—when the Modernized 

system had rolled out to all counties—the project would reach “Steady State,” defined in the MSA 

as “the fully implemented Vendor Service Environment.” (MSA § 32.10), Appendix I, at 22). 

22. 

decisions throughout the Modernization project. 

The MSA provides that the State would retain the right to make operational 

(See Findings 1] 23 (citing evidence). For example,



Appendix V to the MSA contains a Governance Plan that provides for a State team with 

responsibilities that included “general authorit 

financial, and general management and oversight 

(MSA App. V {5 3.7.2). 

23. 

3.1.1(6) states that “[t]he State shall make, and 

and responsibility for operational, technical, 

of the Services provided under the Agreement.” 

The State also retained all policy-making authority over the Project. Section 

shall retain final authority with respect to, any 

policy changes with respect to the Services.” (M SA § 3.1.l(6)). 

D. 

24. IBM’s rollout of the project did 

achieved. IBM, 51 N.E.2d at 155. 

25. 

Modernized system was inefficient and not act 

16072, FNS 2008 letter; Ex. 2730, FNS 2009 

Assessment of the Modernized system yieldec 

Problems with the Project and termination of MSA. 

pot go as projected, and Steady State was never 

As noted by the Supreme Court, and as confirmed by the evidence, IBM’s 

omplishing the overall goals of the MSA. (Ex. 

report; Ex. 995, CMS 2009 letter). IBM’s own 

a 168-page Assessment Report in May:2009, 

finding the project was not on track to meet co Jtract measurable policy objectives, and was not 

optimally organized to deliver success. (Ex. 506C , pp. 21-24). The Assessment Report incorporated 

over 300 pages of findings detailing numerous specific findings leading to the noted failures. (Ex. 

5061). 

26. In March of 2009, FSSA request 

address 36 problem areas (most of which were 

months later). (Ex. 75). The parties agreed to A: 

quick wins and satisfactory metrics to be met 

d a Corrective Action Plan (“CAP”) with IBM to 

confirmed by IBM’s Assessment Report issued 2
| 

final CAP in July of 2009, including numerous 

within 90 days. (Ex. 5408, Final CAP) At the



conclusion of the CAP, the State determined IBM had not cured its material failures and terminated 

the MSA for cause on October 15, 2009, effective December 14, 2009. (Ex. 13014). 

27. Despite the State’s payment to HEM of over $437,000,000 the rollout of IBM’s 

Modernized system was materially behind scredule and only 59 of Indiana’s 92 counties 

(approximately 45% of the State’s eligible casel )ad) were transitioned to the modernized system 

at the time of the State’s October 2009 notice of termination. What IBM did implement was 

inefficient, and did not meet MSA performance . tandards. 

28. Following the termination, the 

retained the majority of the Coalition contracto 

Contractor. 

E. Assessment of IBM Modernization 

29. In addition to disagreements over 

State implemented the “Hybrid” approach that 

s but replaced IBM with the State as the Prime 

Jroiect 

the aims of the Modernization project as spelled 

out in the RFP and RFI, the State and IBM have disagreed with the relative effectiveness of the 

Modernization project. 

30. Ultimately, the Supreme Court’s order settled the issue of liability. IBM was found 

to have breached the MSA through cumulative instances of unsatisfactory performance and failure 

to assist the State in meeting Policy Objectives rutlined in the MSA. IBM, 51 N.E.3d at 168. 

31. While recognizing the Supreme Court’s verdict on liability, IBM has contested the 

State’s right to receive any damages resulting fi om IBM’s breach, arguing that that the damages 

sought are outside the scope of the MSA. (IBM 

F. Adoption of Hybrid Mode] followin 

32. Once the State had terminated 

Response Br., 3-4). 

end of Modernization nroiect 

the MSA, it went to work taking back coritrol of 

welfare benefit administration from IBM. The State’s program has been referred to as Hybrid.



33. First, the State transitioned away fiom the Modernization project. The State has 

claimed damages incurred during the transition, including equipment upgrades, employee 

overtime, consultants’ expenses, and renegotiate? deals with subcontractors. (See generally State 

Damages Br. on Remand (hereinafter “State Br.’ . 

34. 

services in the present. 

G. 

35. On May 13, 2010, the parties file 

Procedural History of this Litigation 

Hybrid has continued to be the system through which Indiana administers social 

d separate, near-simultaneous suits against each 

other—both parties alleging breach by the other of the 2006 MSA. (7/18/12 Findings of Fact, 

Conclusions of Law, and Judgment for IBM, “Findings,” at 67). 

36. The State filed a Complaint with six counts against IBM, including Count I- Breach 

of Contract, Count II- Breach of Express Warranty, Count IH- Unjust Enrichment, Count IV- 

Declaratory Judgment: Deferred Fees, Count V- Declaratory Judgment: Unenforceable Penalty 

Provisions, and Count VI— Indemnification. All but the Breach of Contract count were disposed 

through summary judgment as the trial court entered summary judgment in favor of IBM and 

against the State on the State’s Complaint Coun s I], III, IV, V, and VI. The prior trial court only 

heard evidence on the State’s Complaint on Count I: Breach of Contract. 

37. IBM filed an Amended Complaint with four counts against the State, Count I- 

Breach of Contract, Count II- Replevin, Count II[- Conversion, Count IV- Unconstitutional 'I‘aking 

without Just Compensation. Counts II, III, and IV were disposed on Summary Judgment by the 

trial court granting Summary Judgment for the S hate and against IBM. (1/25/ 12 Order on Summary 

Judgment Issues Relating to IBM’s Counts II, I I, and IV). Thus, the trial court judge only heard



evidence on the IBM’s Amended Complaint on 

bench trial. 

38. The two cases proceeded under a 

trial before Judge David J. Dreyer. (“Findings,” c 

Count I: Breach of Contract during the six-week 

double caption and were consolidated into one 

t 67). All claims by both parties were frilly tried 

in early 2012, including the State’s claim of damages from the alleged IBM breaches. During the 

course of the six-week bench trial, the Trial Ccurt heard testimony from ninety-two witnesses, 

received approximately 7,500 exhibits, heard cl )sing arguments, and considered extensive post- 

trial briefs. See id at 68. 

39. In its post-trial Findings of Fact,
l 

Conclusions of Law, and Judgment for IBM, the 

trial court rejected the State’s claim that IBM hiad materially breached the MSA. See generally 

Findings. The trial court also awarded to IBM $49.5 million in past-due fees that the State was 

required to pay pursuant to the MSA. This award included $9.5 million in “Equipment Fees” for 

the IBM-owned computer equipment that the State kept afier terminating the MSA. Id. 1111 
124— 

27. The award also included $40 million in 

contractually required payments owed to IBM as 

interest in its contracts with certain IBM subco 

“Subcontractor Assignment Fees,” which were 

a result of the State’s decision to purchase IBM’s 

1tractors. Id. 1] 123. Having found no breach of 

contract by IBM, the trial court did not rule on the State’s claim to damages. See generally id. 

40. Both parties appealed. A majority on the Court of Appeals reversed the trial court 

.on the material breach issue, holding that the tn al court applied the wrong legal test for material 

breach. State v. Int’l Bus. Machines Corp, 4 N.E.3d 696, 718 (Ind. Ct. App. 2014) (“IBM 1") 

(explaining that the trial court improperly appl 

breach); but see id. at 747 (Friedlander, J. disse 

ied a “balancing” test for determining material 

iting) (concluding that “the trial court applied the 

correct standard in determining that IBM did not materially breach the Master Services Agreement

I 0



(MSA).”). The. Court of Appeals unanirnou sly affirmed the trial court’s award to IBM of 

Equipment Fees and Subcontractor Assignment Fees. Id. at 747. 

41. Both parties petitioned for transfe 

parties’ petitions. (Order Granting Appellee’s 

Appellant’s Petition for Transfer (8/7/14).) The 

~ to the Supreme Court, and the Court granted the 

Petition for Transfer (8/7/14); Order Granting 

Supreme Court held that both the trial court and 

the Court of Appeals should have applied the 1( gal standard articulated in the MSA rather than 

relying on the stand in the Restatement (Seco 

material breach. State v. Int '1 Bus. Machines 

ind) of Contracts § 241 to analyze the question of 

:orp., 51 N.E.3d 150, 159-62 (Ind. 2016). The 

Supreme Court explained that, in its review of ti e matter, the Court “first consider[s] whether the 

evidence supports the factual findings,” and, like 

address the Trial Court’s findings of fact. Id. a 

the Trial Court’s findings of fact to conclude tha 

The Supreme Court also unanimously affirmed 

Fees and Subcontractor Assignment fees. Id at 

42. The Supreme Court remanded th 

of fees IBM is entitled to for Change Orders 

damages consistent with this opinion, including 

the Court of Appeals, the Supreme Court did not 

162-68. Indeed, the Supreme Court referred to 

IBM did materially breach the MSA. Id. at 168. 

the $49.5 million award to IBM for Equipment 

168, n.2. 

3 case “to the trial court to determine the amount 

119 and 133, and for calculation of the parties’ 

any appropriate offsets to the State as a result of 

IBM’s material breach of the MSA.” Id. at 168-69. 

43. The State and IBM have since sti 

Order Fees for Change Orders 119 and 133 in fa 

pulated “to the entry of a judgment on the Change 

vor of IBM and against the State in the amount of 

Three Hundred Eleven Thousand Ninety—Six Do_lars ($311,096.00) with post-judgment interest as 

may be determined by the Court under Indiana 

on IBM’s Claims for Fees for Change Orders 1 

law.” (10/5/16 Stipulation and Agreed Judgment 

l9 and 133 fl 2.) The parties have agreed that the

11



“judgment on the Change Order Fees will be en 

rules on IBM’s request for post-judgment interes 

44. Upon remand, the trial court (Judg 

damages for the first time, having previously or 

because IBM did not materially breach the MSA 

45. The trial court found that the State 

found by the Supreme Court. (5/6/ 16 Order Up 

24.) Shortly after that order was issued, the S 

ered by the trial court at the time the trial court 

t and the State’s claim for damages.” Id 

e Dreyer) took up the issue of the State’s claimed 

ncluded that no damages were due to the State 

was not entitled to any damages from the breach 

on Remand Regarding State’s Damages, at 20— 

tate filed a petition seeking a change of judge 

pursuant to Trial Rule 76(C)(3), and filed another round of appeals. (5/6/16 State’s Motion for 

Change of Judge; 5/23/‘16 State’s Petition for Wr 

in Aid of Appellate Jurisdiction). The Supreme 

t of Mandamus; 5/23/16 State’s Petition for Writ 

Court ordered the trial court to grant the State’s 

petition for a new judge and to vacate its post-remand order. (7/5/16 Supreme Court Order 

Regarding Change of Judge). The Supreme Court did not address the substance of the post-remand 

order regarding damages, but found that the State was entitled to have a new judge decide the 

issues on remand. Id. In granting the State’s rec uest for a new judge, the Supreme Court did not 

rely on Trial Rule 76(C)(3). Instead, the Court reasoned that it has “exclusive, original jurisdiction 

to supervise the exercise of jurisdiction by other Indiana courts,” and granted the State’s motion 

on that basis. Id. The parties then agreed to re quest that this Court hear the remaining disputes 

upon remand. 

H. Undisputed Damages owed to IBM 

.46. IBM sought and was awarded $4 9,510,795 in equipment fees and assignment fees 

from the State. IBM secured this judgment at the initial trial, and this monetary award has been



affirmed by the Supreme Court. Whether 113M is subject to post-judgment interest will be 

discussed in the subsequent sections. 

47. 

119 and 133. 

II. 

48. 

damages for the purposes of setting forth the evi 

The Parties have also stipulated that IBM is entitled to $31 1,096 for Charge Orders 

FII‘ DINGS OF FACT 

In this first part of the analysis, the Court will lay out each of the State’s claims for 

deuce regarding the specific amount of damages. 

The Court will address whether the State is entitled to receive each claim for damages in the 

subsequent Conclusions of Law section. 

49. The State’s total damages reque 

Vince Thomas, CPA (Senior Managing Director 

setoff and pre-judgment interest). (T r. 6088:2 

(During his 2011 deposition, Thomas used Ex. 1 

50. The State has requested damage. 

failed management of the Modernization eff 

termination of IBM to transition to and implem 

6095:6 (discussing Thomas Dems. 2, 3, and 4, 

$173,797,581. 

51. The State argues the post-termir. 

1) Retained out-of—pocket costs to replace IBl\ 

Payments in excess of payments that would hav 
l 

-| 

52. 

for any of the State’s requested damages shc 

it was calculated at trial by its damages expert, 

, FTI Consulting) to be $173,797,581 (excluding 

1-6089z22 V. Thomas (discussing Dem. Ex. 1 

119 titled “Expected Demonstratives.”)). 

which cover two time periods: 1) during IBM’s 

art (State requests $11,748,959); and 2) post- 

ent a viable system ($162,048,622). (Tr. 6092:7- 

5116:10—611923). For a total damages amount of 

.ation damages include two primary components: 

I and to implement Hybrid and 2) Subcontractor
I 

e been made under the MSA to IBM. 

During the six-week trial, IBM did not provide an expert or alternative calculations 

111d IBM be found to have breached the MSA.

13



However, under Indiana law, a party is not reqm red to rebut an expert’s conclusions on damages 

with another expert’s opinion but may merely do so solely through cross-examination of the other 

party’s expert. See Willis v. Westerfield, 839 N.E .2d 1179, 1187 (Ind. 2006). 

53. Generally, the State has argued that IBM committed diverse breaches causing 

multiple categories of damage to the State. Th :se categories of damages according to the State 

include the following: 

a) Unworkable System: IBM never designed and delivered what was at the 
center of the entire Modernization undertaking — a workable technology—based 
system to improve the eligibility app ication process. The IBM system was 
dysfunctional, inefficient and plague l with multiple technology problems, 
including severe Workflow Management System (“WFMS”) outages and 
worlcflow, document and data accuracy/ location issues (See, e.g., EX. 9324; Ex, 
5716, pp. 5-7, 9; Tr. 2362:6-2365221 (discussing Ex. 8562), 7592:19-7594z6, A. 
Cline IOT); Tr. 5688:15- 5690:17,R. Zimmerman (F SSA); Tr. 5843:] 1—5844z9, P. 
Dunn; Tr. 388521 1—24, K. Shaver (ACS); Tr. 1405: 1-1407:14 (discussing Ex. 2259), 
1430:12-1431:7 (discussing Ex. 1504 i), R. Adams FSSA); Tr. 2083:11-14, 
2084:8—2090:8, B. Paul (client advocate); Ex. 5430, pp. 19, 21, 22, 110, and 120, 
Assessment Report; Ex. 8021, Roob email on WFMS; BX. 122 at 5, CAP chart; Ex. 
13083 at 19-20, OV&V report; Ex. 13112); 

b) Untimeliness: IBM repeatedly failed to achieve timeliness obligations 
regarding application processing — a co re requirement of the MSA (See, e.g., Exs. 
8027 and 9324, KPI reports; Ex. 1248 at 6-7, 10-11, Dr. Winston demonstratives; 
Ex. 5430 at 19, 22, 26, 65, Assessment Report; Tr. 426l:10-4263:5, 4353:5- 
4354:25, 4362:14-4363z23, 4369:24-43 70:23 (discussing Exs. 5030, 8056, 8058, 
5261), B. Whitfield (IBM)); 

c) Quality Management Issues: IBM failed to meet contractual requirements 
to implement a Quality Management Plan, including incorporation of Lean Six 
Sigma. The MSA required IBM to “establish continuous quality management and 
improvement programs” and “follow the quality assurance procedures” and the 
Quality Plan at Appendix VH to the ME A. (Ex 1911, PDF pp. 37 (§3.7) and 1241 

(Quality Management Plan, Appendix VII)). In 2009, IBM’s Assessment found that 
the IBM Coalition had failed to meet ti 6 quality requirements. (Ex 5430, pp. 79, 
138, 139 (finding “QA is performed internally and is minimal. There is not a 
dedicated QA Team. There are two res aurces on the QA Team and they are also 

, assigned other work”) and 143 (“There is Coalition QA on some of the Phoenix 
Document Center processes but not for the end-to-end operations”); Ex. 5061, p. 
19). Trial testimony confirmed that IE was not applying the Lean Six Sigma 
processes it was required to implemeF/i as part of the MSA and the Quality

14



Management Plan. (Tr. 5882:17-20, 5583:4-8, 5883:9-12, 7109:3-6, 7120:24- 
7121:4, F. Mahdi). 

d) Failed Metrics: Call response time and abandonment rate, WFMS 
availability, website availability, and otl er requirements were consistent failures 
for IBM. The metrics did not accurately measure what they were designed to 
measure, fostering manipulation by IBlV . (See, e.g., Ex. 5430 at 19, 20, 21, 22, 
108-109, 146, Assessment Report; Ex. 9324, KPI report; Tr. 7616:6-76l7zl9, K. 
Hanley; Tr. 1416:17-1418212, 1420:2— 1 

1450:22 (discussing Ex. 8028), R. Adams 
5455:6-5456210 (discussing Ex. 8028) 
1867:17 (discussing Ex. 9949), W. Wins1 
13131 at 21; Tr. 3037:8-22, D. Freeman; 

e) Persistent Inaccuraeies: Data G 
core requirements under the MSA, but we 
system and performance. (See, e.g, ”l 

5332:15-5334:l9, G. Herman; Tr. 1147: 
(discussing Exs. 13131, 5430 
2739:2(discussing Ex. 13131 at 18-19), 
49; Ex. 76 at 1 of 6; Tr. 5461:9-24 ( 
Processes”), A. Murphy; Tr. 5154:20-51 
5102 at 58), J. Molina (FSSA Expert); E). 

t) Federal Regulatory Issues: I 
Medicare and Medicaid Services (“Cl 
(“FNS” , were openly critical of the perfr 
Visited the State to monitor performar 
deficiencies, imposed corrective action 
documented that performance had n 
termination of the contract in 2009 (See, 

421:22 (discussing Ex. 15040), 1448:21- 

; Tr. 5289:19-5295:15, M. Balsbaugh; Tr. 
5459:10-22, A. Murphy; Tr. 1862:4- 

on; Tr. 5160:13- 5161214, J. Molina; Ex. 
Tr. 1162:22-1163:10, S. Ludy); 

athering and inaccuracy (error rates) were 
re persistent failures that plagued the IBM 
r. 3784:10—3787:12, F. Vaccaro; Tr. 

~1151:23, S. Ludy; Tr. 2723:20-2725:5 
d 5061), 2732:2-2733221, 2736:5— 

2799:29-2800:17, M. Harris; Ex. 5061 at 
iiscussing BX. 122 at Box 3, “Business 
8:23 (discussing Ex. 5100 at 54 and Ex. 
. 5408, Corrective Action Plan, at 36, 76); 

ederal regulating entities, Centers for 
vIS”) and Food and Nutrition Services 
rrnance during Modernization, repeatedly 
ce under modernization, found multiple 

plans to improve performance, and 
)t achieved satisfactory levels by the 
e. g., Tr. 2701:24-2702z25 (discussing Ex. 

16072, FNS 2008 letter), 296021549705 
2706:18-2707:13(discussing Ex. 995, C 
Tr. 5507: 14-5509:16 (discussing Ex. 
(discussing Ex. 995), R. Adams); 

g) Compliance Failures: Compli 
IBM committed to comply with relevant 
were violated, applicant confidentiali 
documents reveal that IBM’s design 
Disabilities Act requirements (Tr. 380 
5061 at 182; Exs. 16072, 995 and 2730) 

h) Ineffective Contractor Manag 
subcontractors - One of IBM’s key res 
subcontractors. The record is replete wi 

2 (discussing Ex. 2730, FNS 2009 report), 
S 2009 letter), M. Harris (F SSA Expert); 
730), A. Murphy; Tr. 149211—1495218 

ce with the law was an ongoing concern. 
laws, but federal and state timeliness laws 

was not safeguarded, and IBM’s own 
as non-compliant with Americans with 
:22- 3807:10, 3809:3-5, F. Vaccaro; Ex. 

ent: IBM failed to effectively manage its 
onsibilities was to efl'ectively manage the 
these failings (See, e.g, Ex. 5061 at 5, 26,



48, Appendices to Assessment Report; E 
PM Report; Ex. 5430 at 103); Tr. 4857: 
4872:7, A. Pritchard; Tr. 3934:8-20, K. S 

Makeup and Issues”; Ex. 8065.). 

i. Disengagement Fees 

54. 

following the State’s disassociation with IBM. 

55. The State has provided testimony 

r. 5716 at 3, Dugan Report; Ex. 8562 at 2, 
-24 (discussing Ex. 5430 at 21), 4868:3- 
haver (AC5); EX. 5553A at 4, “Coalition 

State’s out of pocket expenses following Modernization 

The State’s first claim for damages is in regards to Disengagement Fees incurred 

that for a period following the termination of the 

MSA; it paid IBM to assist with the process of disentangling from Modernization. 

56. The State’s damages expert calculated the damages to equal $4,388,470, using the 

invoices paid to IBM as the basis of its calculations. (Dem. Ex. 2.2). Specifically, Mr. Thomas, 

the State’s expert, reviewed case documentation witness interviews, and the testimony of Andrew 

Cline, to arrive at his calculation of damages on the disengagement fees. (Tr. 6098:10-6099z23, 

Thomas Dem. 2.2). 

57. 

58. 

The State and IBM do not dispute the amount of the Disengagement Fees. ' 

IBM contends, however, that the se damages are outside the scope of what the State 

can claim because the costs are subject to a separate agreement covering the dissociation. (MSA 

§§ 16.6.6 (1), (2)). 

ii. 

59. The State also claims damages 

switch to Modernization. 

60. The State provided testimony 

State Overtime to Fix Modernizatio ‘1 

or overtime costs incurred by the State upon the 

from its workers regarding the additional time 

necessary to process the cases. First, the Modernization model transferred State workers away 

from the local offices to centralized centers. Many of these employees also went fiom being State -
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employees to IBM employees. Since only the State workers could authorize applications that 

meant fewer workers had to authorize applications. (Tr. 5707:20-5708z21). 

61. Furthermore, the data-gathering 

requiring state workers to spend additional time 

5332:15-5334:19). 

62. 

Modernization efi'ort, caused redundant data and 

under Modernization was highly deficient, 

on each case. (Tr. 1484:3-24, 3764:19-3765319, 

The State alleges that the multiple persons accessing case files, a hallmark of the 

documents to be placed in the file, which created 

further delays. (Tr. 1141:19-1146z22, 376726-37 71:3, 5328:2-5329:17). 

63. 

spend more time dealing with complaints fr< 

Modernization had not been adopted. (Tr. 1136 

64. 

Additionally, the State’s witnesses stated that the Modernization offices had to 

m constituents than offices in regions where 

23-113823, 37792—378228, 5331:2-5332210). 

The State’s damages expert calculated damages in Modernization counties by 

creating a normalized baseline of overtime hours by county and subtracting it from the actual 

overtime hours worked. From there, the expert multiplied the overtime hours by the overtin're pay 

rate to come to an ultimate damages figure. The 

to be $3,664,867. (Dem Ex. 2.2). 

65. IBM has challenged the expert’s 

Br., 32). 

66. 

damages expert determined the overtime amount 

damage calculations as baseless. (IBM Response 

IBM has also noted that the increase in overtime corresponded with a dramatic 

increase in applications as a result of natural disasters and the Great Recession. IBM argues that 

while the Supreme Court did not follow that ra ionale when determining causation regarding the 

breach, this Court may still take these events 

Response, 33). 

into account when determining damages. (IBM

17



67. Finally, IBM claims that the State’s overtime damages are self-inflicted because 

the State chose to institute mandatory overtime by its own discretion. (IBM Response, 34). 

68. 

to increase, including inadequate data-gathering 

The Court finds that Modemizatio n presented several issues which caused overtime 

and structures which created inefficiencies that 

lead to more time being required on each case. Su :h a finding supports the Supreme Court’s overall 

assessment of IBM’s failure to uphold its obligatons under the MSA. IBM, 51 N.E.3d at 167-68. 

69. While the State had the responsi )ility for authorization under the MSA, (MSA § 

311(1)), the State was also bound to meet fed :ral authorization guidelines regarding applicant 

work participation and timely application proces 

Tr. Ex. 609, p. 21). 

70. 

has not been reduced to factor which this Court ( 

alleged. Furthermore, the Supreme Court had 

ing that required engaging in overtime. See, e.g., 

The impact of the Great Recession and natural disasters, while anecdotally possible 

an use to offset or apply to any specific damages 

ioted that the trial court had actually granted a 

motion for partial summary judgment by the State that found that the economic downturn and 

flooding could not excuse IBM from meeting the 

65. 

71. While the issue before the Court 

from the Supreme Court’s order that the Great 

obligations of the MSA. IBM, 51 N.E.3d. at 164— 

is on damages rather than liability, it is apparent 

Recession and flooding should not be considered 

in assessing IBM’s performance. Even if the Court were to consider the impact of these outside 

events on the State’s distribution of welfare services, the Court has not received any evidence or 

expert testimony linking these events to any of the damages claimed by the State. Reducing the 

State’s damages by the alleged impacts of the G1 eat Recession or natural disasters would beipurely 

speculative by this Court. So as to not run afou of the Supreme Court’s order, this Court will not

18



find the increase in overtime was due solely or in part to the impacts of the Great Recession or 

natural disasters. 

iii. Expenses related to assisting the Medical Review Team 

72. The State also seeks damages f0} amounts paid to a third-party Medical Review 

Team to assist with Medicaid determinations. 

73. The State workers, having grown mistrustfill of Modernization system, sought 

alternatives to assist with the authorization backlog in order to meet federal timeliness 

determinations. (Tr. 5004:23-5005:25, 5008). 

74. The State hired a third party vem or based out of Maine to assist the state Medical 

Review Team (“MRT”) with authorizations. Tr. 5008. The MRT reviewed medical data to 

determine whether to enroll an applicant in Medicaid. (Tr. 4997:1—4999:15). 

75. The State contends that had the Modernization system been able to adequately 

gather this medical data for use by the State’s authorizers, the State would not have incurred this 

cost. (Tr. 6106:14-6111:3). 

76. The State has claimed damages or the cost of this review team to be $3,223,660. 

(Dem. Ex. 2.4). 

77. The State’s damages expert based this figure on multiple interviews with state 

employees and other data which he gathered. ('l r. 6108:15-6109z22). 

78. IBM has alleged that it is not liable for payments to the outside vendor because it 

was unclear whether the backlog was caused by Modernization. (Tr. 6186:17—20). 

79. It appears that the outside vendors were brought in after the State lost faith inTBM’s 

ability to adequately compile the medical dati to facilitate the State employees’ authorization 

efforts. (Tr. 5004:20- 5005 :13).
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80. There was no evidence presente 

medical review data issue with IBM, either thr 

Orders, prior to hiring the outside vendor for help. 

iv. Fees paid on projects tofix problem 

81. The State alleges that that sofiwai 

1 that the State had tried to work to address the 

ugh informal communication or formal Change 

s with Modernization and ICES 

e programs used in the Modernization efl‘ort raise 

a series of issues with the State’s present Indiana Client Eligibility System (“ICES”), which is 

overseen and operated by Deloitte. 

82. The State provided testimony 

problems through its inability to communicate 

system would automatically terminate food st 

providing correct data information for recertific 

83. There were many expected adju 

State alleges there were two projects that would 

as promised. (State Br. on Remand, 19). 

84. The PC0250 project involved ex 

which the State has argued would have been um 

There would have been no need to hire consult: 

85. The second project, PC0267 inv 

not have phones. The State contends that IBM 

had issues working with clients who did not hat 

for phone-less clients into its system from the l: 

‘ 

86. To make the corrections, the St 

work with the Modernization effort. (Ex. 7903 

)n how Modernization was causing significant 

with the ICES system. For example, the ICES 

amp benefits because the IBM system was not 

ation purposes. (Tr. 4934:20—493526; 494728-24). 

strnents to be made during the transition, but the 

rave been unnecessary had Modernization Worked 

tracting data form the ICES database data extracts 

[ecessary had the Modernization program worked. 

Lnts to assist with the data pull. (Tr. 6112:13-25). 

lved fixing the ICES scheduler for clients that did 

should have foreseen that its system would have 

e phone access and, instead, implement a solution 

eginning. (Tr. 6113:7-16). 

rte had to pay Deloitte to alter ICES to allow it to 

p. 9).
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87. State’s damages expert calculate 

work to equal $365,491. (Dem. Ex. 2.5). 

88. IBM has disputed these damages 

State to request damages for hiring Deloitte 

Modernization software and that the alleged is 

(IBM Br. Response, 3 8-3 9). 

:1 the amount spent for Deloitte’s 1050 hours of 

stating that there is no contractual basis for the 

to address the issues between ICES and the 

ues had nothing to do with any action by IBM. 

v. Costsfor alleged unnecessary eligibility hearings and appeals 

89. The State has also sought dam. 

implementation of Modernization. 

90. From 2006 to 2007, the numb: 

approximately an increase of 500 appeals. (Tr. 3 

Modernization. 

91. From 2007 to 2008, following t1 

of appeals went from 12,593 to 20,827, an incre 

92. It was also noted at trial that 

increased at‘the same time period, going from 

and 994,000 applications in 2009. (Tr. 3150224 

93. Based on testimony at trial, the 1 

(Tr. 3149:23-3150:6). 

94. The State contends that this 

adjudicating them point to failures in the Mode 

1ges related to eligibility appeals following the 

r of appeals increased fi'om 12,075 to 12,593, 

149:1-8). This was prior to the implementation of

| 

1e implementation of Modernization, the number 

ase of over 8,000 appeals. (Tr. 3149:6-15). 

.he volume of statewide assistance applications 

540,000 applications in 2004 to between 850,000 

31515). 

rejected number of appeals for 2009 was 30,955. 

dramatic increase in appeals and the costs in
i 

nization period.
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95. 

when they knew that the application denial was 

(Tr. 2600:19-2604:8). 

96. 

amount of damages related to erroneous appeals 

97. IBM has asserted that the increase 

There was testimony that Coalitio 1 staff were instructed not to resolve appeals even 

a result of an error in the application processing. 

Afler interviewing State employees, the State’s damages expert determined the 

to be $106,471. (Dem Ex. 2.6). 

in appeals cannot be tied to IBM’s actions during 

Modernization. IBM argues that the State was ultimately in charge of determining the eligibility 

determinations, so IBM should not be penalized 

Response, 39). 

for damages related to erroneous Appeals. (IBM 

B. State’s Dania es Claims followin the lamentation of H brid 

i. New State staflta manage project a: oversee subcontractors 

98. Toward the end of IBM’s involvement with the State in Spring 2009, the State hired 

forty-eight new State Eligibility Consultants (“SEC”) to address Modernization-related problems. 

(Tr. 5713:7-5714:6). 

99. Following the termination of the 

oversee contractors which were retained as part 

MSA, the State had to hire additional managers to 

of the move toward Hybrid. (Tr. 5714:7-5715:11, 

Ex. 2085, PDF p. 2-3). Coalition employees were also retained but moved from the large service 

centers to the local offices. Ex. 2085, PDF p. 2) 

100. The State claims that it neede 

failures. Had Modernization operated properly, 

(Tr. 571327-571426). 
V 

101. 

102. 

l to hire these workers due to Modernization’s 

then the new hires would not have been necessary. 

State’s expert calculated the damages to be $36,526,258. (Dem. Ex. 3.1). 

IBM has challenged these amounts as outside the scope of the MSA.
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103. IBM has consistently, based in p 

one of the goals of Modernization was to centra 

art on the prior trial court’s findings, argued that 

lize the application process as a way to allow the 

State to reduce administrative costs by requiring fewer overall employees. (IBM Br. Response, 

1 1). 

104. IBM argues that by hiring the em} 

moved away from the centralization aims envisi 

(IBM Response, 24). 

105. Had the State not terminated the 

loyees and placing them in local offices, the State 

oned in the MSA as part of the move to Hybrid. 

MSA, IBM would still have overseen the work of 

the subcontractors as it had under the terms of the MSA. (See generally MSA § 14.1). 

106. The new staff were to assist 

reemphasized under the Hybrid regime. IBM c 

State in a better position than it would be before 

107. While the MSA does not conter 

process FSSA claims, the Court finds the State’s 

in the decentralized local offices, which were 

aims that paying these damages would place the 

the MSA. (IBM Br. Response, 24-25). 

nplate the outright elimination of local ofiices to 

refocus from centralizing resources and funneling 

applicants to call centers and the intemet to die expanded role of local offices shows a shifi in 

emphasis. (See Tr. 6117:17—25, 6119:7—19). 

ii. State Overtime expenses to address 

108. The State has also alleged dama‘ 

lingering problems from Modernization 

yes for overtime arising out of addressing lingering
l 

issues with Modernization while switching over to the Hybrid system. 

109. 

significant backlog of cases, which necessitate 

6121:13-6122:20). 

Counties which had implemented Modernization were still presented .with a 

d mandatory overtime according to the State. (Tr.
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110. 

to claims for overtime due to fixing the ongoing 

3.2; Dem Ex. 3.2a). 

111. 

The State’s damages expert calculated that the State was owed $4,143,787 related 

problems caused by Modernization. (Dem. Ex, 

IBM claims that the State voluntarily took longer than necessary by not adopting 

“Simplified Reporting,” a process that would have proven more efficient for State workers and 

reduced the amount of time necessary to address 

112. At trial, a witness for the State 

Reporting was to allow the State to use it as a 

4488:13—18 (Boggs) (“Q: And -you understood 

lingering issues with Modernization. 

testified that the reason for delaying Simplified 

‘bargaining chip” in negotiations with IBM. (Tr. 

that as of this point in time, early 2009, that the 

State was using simplified reporting as a barganing chip in negations over CR 64; is that; right? 

A: Yes”). 

113.

I 

In fact, email communications from the State show that oflicials involved with the 

project had discussed using Simplified Reporting as leverage in negotiations. (Tr. Ex. 559): 

114. The State, however, has presented evidence of damages from an expert relating 

overtime worked to the lingering issues with Modernization. These overtime hours were spent 

addressing the backlog that was still present following the end of IBM’s control of Modernization. 

While the State may have adopted a more efficient procedure, it is unclear to this Court the extent 

at which the Simplified Reporting process wou 

1 15. 

maintenance costs. (Tr. 5890:24-5892:25). 

’ 

116. Under Modernization, IBM In ' 

by the State under the MSA. (Tr. 6208:7—13). 

d have reduced overtime hours. 

iii. Hardware and Software Maintenan ‘e Castsfiom equipment inherited from IBM 

Post—termination, the State inharited IBM’s hardware, as well as the requisite 

tained all of the equipment as part of the fees paid
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117. The State’s damages expert calculated the costs for maintenance of the equipment 

to be $9,699,639. (Plf. Dem Ex. 3.7, 3.8). 

118. Brian Arrowood, the State’s Chief Information Officer, testified that the State took 

on additional hardware and software maintenar ce expenses post-termination to cover expenses 

IBM had maintained under the MSA. These ex; enses include a maintenance agreement covering 

the servers that the State received at the termination of the MSA as well as the cost of operating 

those servers. 

119. Thomas identified the actual addiTional post-termination maintenance expenses the 

State incurred for fiscal years 2010 and 2011. Tr. 6132:11-6136:l4), discussing Thomas Dems 

3.7 (Hardware Maintenance Costs 2010 and 2( 11), and 3.8 (Software Maintenance Costs 2010 

and 2011)). These include amounts paid to IE M pursuant to the December 2009 Maintenance 

Agreement between the parties. (Ex 16073 to 16075). 

120. 

the end of the maintenance agreements at iss 

whichever was shorter. (Tr. 6132:11-6136:14 

even though it was likely the State would neec 

Thomas then projected the remaining additional maintenance costs forward until 

ie or the original termination date of the MSA, 

discussing Thomas Dem. 3.9). Thomas did this 

the maintenance services through the end of the 

MSA (2017). As a further conservative factor, Thomas did not increase the projected maintenance 

payments in subsequent fiscal years, even tho 

Thomas described how expenses for hardwa 

Tigh 
it was likely such payments would increase. 

re and sofiware were determined. He gathered 

relevant information including invoicing and interviewed various State employees to “drill down 

into those expenses” for both categories; how 

were included, and how amounts were determi 

costs were projected into the future, what vendors 

red to be related to Hybrid. (Tr. 6131:11-6136zl4). 
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121. IBM has argued that it cannot be iable for these damages because they necessarily 

result fiom the State taking over IBM’s equipment. The State had to pay IBM to maintain the 

equipment under the fixed fee of the MSA. Ncw the State is paying to maintain the machines 

directly instead of paying IBM to maintain the machines. (IBM Response, 27-28; Tr. 6208:7—13). 

122. Had the breach of the MSA not 

IBM to maintain the equipment. 

123. There was no evidence indicating 

occurred, the State would have continued to pay 

that the amount the State claims are more or less 

than the portion of the fixed fee that IBM would have used to carry out the maintenance. 

iv. Payments to Consultant to assist with 

124. The State retained consultants to 

the data management system into a workable 

5086224). 

125. The State’s damages expert valu 

126. Adrienne Shields, DFR Deputy 

State added additional central office project co 

contracts the State entered with IBM’s former 

system and stated “Additional stafi‘ were addec 

and monitor and oversee the additional vendor 

State as a result of the cancellation of the contra 

to support DFR central office, because we did I 

application resources, our telephone systems, a. 

5085:14-5086z24). 

converting operational system 

assist with overseeing subcontractors to convert 

form for Hybrid. (See generally, Tr. 5085:14- 

:d the damages at $435,952. (Dem. Ex. 3.10). 

Director (Tr. 5084:8-5094:24), testified that the 

nsultants to assist the State in managing the new 

ubcontractors as well as to convert to the Hybrid 

to DFR central office responsibilities to support 

5 that came to the State or had contracts with the 

:t.. .The Sate brought on these additional contracts 

0t have the expertise, the knowledge, to deal with 

well as oversight of the various vendors. ...” (Tr.
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127. These additional expenses would not have been necessary had the MSA not been 

terminated for cause because IBM would have been responsible for management of the 

subcontractors. Id 

128. 

a conservative measure of damages, he included 

In his analysis, Thomas identified expenses paid to these contractors. However, as 

only the amounts the State paid to Kelly Hanley 

(Senior Managing Consultant) because he was unable to locate and clearly verify documentation, 

including underlying contract and related invr 

6130:19, discussing Thomas Dem. 3, 3.10). 

129. 

damages as unrelated to the obligations impose 

ices, to support such amounts. (Tr. 6129:13- 

As with pre-termination overtime damage claims, IBM has challenged these 

1 under the MSA. The consultant helped provide 

oversight on the implementation of the Hybrid system. It is IBM’s contention that once the State 

had taken over as the primary contractor, those cversight expenses were the State’s responsibility. 

As such, the State is liable for its own oversight 

v. Additional Leases and expenses for 10 

130. Following the switch to Hybrid, 1 

the additional stafi' shifted to the local offices. ( 

131. The State contends that had Mod 

been shifted back to the local offices and th 

necessary. 

132. The State’s damages expert cal 

rents to be $3,705,526. (Plf. Dem Ex. 3.3). 

133. IBM has challenged this allegec 

As IBM has consistently contended, the Mod 

expenses. (IBM Response Br., 27). 

cal ofi'ices 

he State needed to rent additional office space for 

Fr. 5087:3-5088211). 

ernization been effective, the staff would not have 

e additional office space would not have been 

:ulated the total damages arising from increased
1 

damage as being outside the scope of the MSA. 

ernization effort was directed at centralizing the
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processing of FSSA requests. IBM contends that shifiing staff back to the local offices under 

Hybrid departs from the goal of creating a centralized claims processing system. 

vi. Expenses to convert ICES system to vork with Hybrid 

134. In addition to the expenses incun ed trying to make Modernization work with the 

existing ICES, the State has also incurred costs r 

system to work with the Hybrid software. 

135. 

included consulting costs incurred facilitating 

program. (Dem Ex. 3, 3.6, 3.9). 

136. 

:lated to consultants working to convert the ICES 

The State’s damages expert calculated the damages to be $2,523,004, which 

the connections between the ICES and Hybrid 

Specifically, the vendor that maintained ICES, Deloitte, identified in its invoices 

the portion that related to Hybrid conversion. (Tr. 6131:15-20). These expenses would not have 

been necessary had Modemization worked beca 

system requiring these expenses. 

137. Thomas isolated the actual Hybr 

201 1, and based on those numbers, projected wh 

the original end of the MSA in fiscal year 2017. 

3, 3.6, and 3.9). This figure excluded non-Hybr 

138. Like the other earlier ICES con. 

on the basis this new Hybrid system represents 

MSA. Conferring damages would allow the S 

breach. 

vii. Equipment, data lines, routers, mov 
with the switch to Hybrid 

lse there would have been no need for the Hybrid 

id expenses for Deloitte in fiscal years 2010 and 

at the additional ICES expenses would be through 

(Tr. 6130:20-6132:10, discussing Thomas Dems. 

id fimds paid to Deloitte. (Tr. 6130:20-6132:10). 

ultancy fees, IBM has challenged these damages 

part of the project that was out of the scope of the 

tate to receive a windfall on the back of [IBM’s 

ng expenses, and other ancillary costs associated
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while switching to Hybrid, including moving costs, routers, and other miscellaneous expenses. 

assessment by KPMG needed to do to take over responsibility for the system fiom IBM. (Tr. 

2361 :9-2362:l (Andrew Cline, CIO of FSSA, nc ted amount other things: “to open up a local oflice 

or a new regional change center, there would 

connectivity expenses, networking equipment, 

office. These are all-these would be new expenses to open up the- local offices and the regional 

change centers as needed in Hybrid”). 

conclusions: 

2 equipment and software that was neede< 

139. 

140. 

141. On the calculation of “other c 

Finally, the State has also sought damages related to the other expenses incurred 

The States damages expert calculated these to equal $1,960,468, which included an 

I was able to gather accounting data that indicated certain costs were specifically- 
identified as being related to convertin 
State called the system they were conve 

So I was able to identify certain of those 
the State that could comment on tho 
incurred to convert the system. And wh 
that I thought specifically related to or 
costs that were included in the accounti] 

And I interviewed Jim Rose, Andrew C 
various individuals from the State of I] 
would be incurred. And in some cases, 

actually — where those costs were incu] 

g to the hybrid system, which is what the, 
rting to. 

costs. . .. I interviewed various folks from 
,e costs and whether they were actually 
at I was able to do was identify these costs 
nverting to the system. There were other 
1g data, but I only included these costs. 

ine, Roger Zimmerman, Adrienne Shields, 
1diana to try to get a sense for what costs 
they would indicate the vendors that they 
red. I went to get the accounting data and 

then I was able to actually get some sanple invoice information and, for the most 
part, those sample invoices, they corres 
provided on this schedule. . .. [F]or 

county offices for the hybrid model. T 
$599,155. . .. KPMG had provided an as 

ponded to the descriptions that I had been 
example, there are — there’s computer 

1, additional equipment needed for the local 
hat was fi-om Dell marketing and that was' 
sessment relative to the WFMS system andi 

what the State had to do to take responsibility for that. That was an additional costs 
And I got the information associated with the deliverable from that. There were 
moving services to move things to the 
telephone charges and expenses related 

County oflices, things of that nature [and, 
to space and leases] . . . 
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The total [incremental costs related to the hybrid implementation] is $329,844 in 
fiscal year 2010, $1,067,134 in fiscal year 2011, for a total cost of $1,396,977. (Tr. 
612526-6128zl (discussing Thomas Dem. 3.4 regarding “other costs”)). These 
incremental costs related to hybrid implementation were not projected into the 
filture. (Tr. 6127:22-6128zl). 

142. Concerning the second categor} — routers, data lines, and related costs - 
Thomas explained: 

Q . . . Can you explain to the Court wha you have done here? 

A Yes. In order to convert to the system that the State felt was operational, there 
was a requirement for more routers and 
Rose and Andrew Cline from the Sta 
specifically identified certain vendors vt 

was able to get, again, accounting detail I 

for the move to the hybrid system as 

amounts as well. . .. If you look at Demo 
AT&T, and the total amount is 140,139 
year ‘11 for a total of$563,491. 

Q And how did you determine that the 
connection with the hybrid project? 

A Again, I interviewed various indi 
PeopleSofi accounting data actually ind 
to the hybrid system. I had a samplir 
expenses related to. And, in fact, the V 

individuals that I spoke with. (Tr. 6122 

regarding Routers and Data Lines).) 

143. IBM has challenged these dart 

claims for damages. 

C. Costs related to the renegotiated agreements with subcontractors during Hybrid.
1I 

144. The State’s single largest claim “or damages stems from the renegotiations with the 

data lines. So I primarily spoke with Jim 
e of Indiana’s IT department. They had 
here they had purchased this equipment. I 

Eat 
indicated that those were costs incurred 

ell as a sampling of invoices for those 

5e expenses were incurred by the State in 

viduals from the State of Indiana. The 
cated they were expenses incurred to move 
,g of invoices that confirmed what these 

:2—6129:12 (discussing Thomas Dem. 3.5 

nstrative 3.5, the vendors were Apache and
, 

in fiscal year 2010, and $423,352 in fiscal, 

endors were specifically identified by the: 

ages for being redundant with the State’s other 

subcohtractors following the termination of th: MSA and the installment of the State as the new
i 

prime contractor for the FSSA programs to implement Hybrid.

30



145. 

to finalize the switch to Hybrid were necessary 

The State contends that the reneg otiations of the contracts with the subcontractors 

because the previous contracts with IBM did not 

work as evidenced by Modemization’s shortcomings. (State BL, 33 n3). The State would :take a 

much more active role in the management of the 

4722: 10-472625). 

146. For example, the State switche 

incentive-based compensation plan to a fixed fee 

(Tr. 4723:21—472427). 

147. 

subcontractors to share in any reductions in cos 

148. The State also claims that subco 

previously performed by IBM. (Tr. 4717:2—14). 

149. The State’s damages expert calc 

on the amounts paid to the subcontractors verses 

the MSA via Modernization. (Tr. 6136:20-6142 

150. Doug Elwell, the State’s lead ne 

that the State had to renegotiate the agreements 

to ensure success of the new system. 

151. The new subcontractor agreeme 

designated new duties to the subcontractors, ir 

the project and other responsibilities. (Tr. 4713 

,I 152. The changes to the subcontracto 

system post-IBM. Elwell testified: 

The State also negotiated a “ga 

subcontractors following the renegotiatioris. (Tr. 

1 from paying subcontractors under a variable, 

structure in order to make costs more predibtable. 

m—sharing” plan that would allow the State and 

as Hybrid proceeded. (Tr. 4724:8-21). 

ntractors would take over certain responsibilities 

rlated damages to be roughly $103 million, based 

what would have been paid had IBM not breached 

:3; Dem. Ex. 1; Dem Ex.4). 

gotiator on the Disengagement with IBM, testified 

with former subcontractors afier terminating IBM 

nts placed the State in a new leadership role and 

reluding identifying specific levels of staffing, on 

24471914, 4722:10-472625). 

f 
agreements were necessary for the success of the

.
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We renegotiated every — all of the de s, because we needed to at that point, the . 

feeling was to create hybrid. We would eed to renegotiate those deals to be very
‘ 

specific about the State’s role in leade 
'p 

and management. . . . What we really
; 

were doing was moving some of these 0 ganizations to be much more like staffing 
companies as opposed to having as mu h independence as they had. So for us to 
feel comfortable that hybrid would wor we were very specific about the fact that, 
for instance, people in regional areas we d report to the State leadership person in . 

that regional area. Prior to that, that w not going on. So the State took a much 
more active role in management and eadership. So we needed to make those 
contracts conform to what the State wanted. . . . Because at that point, we were 
going to take responsibility for both design of the hybrid model and then 
implementation of it. (Tr. 4714:20—4715 :24; also see Tr. Ex. 1892 (IBM 
represented to the State that implementing Hybrid would require new contracts with 
each subcontractor); Tr. 4713 :24-4719:4; 4722: 10-47265). 

153. One post-termination issue the S ate faced was that prior subcontracts assumed that 

subcontractor stafling levels would decrease 0\ er the life of the contract. (Tr. 4717:23-4718220.) 

However, those efficiencies under Modemization were not achieved, and staffing levels 

anticipated in those contracts were simply unrealistic at the time IBM was terminated. Evidence 

establishes that had the State continued with the model implemented by IBM, those staffing 

reduction levels would not have been achieved and likely would have made the problem worse. 

(Tr. 4718:17-20, D. Elwell) (“[W]e were at a point where things were in extraordinarily bad shape, 

and to allow any staffing reductions would hav a just exacerbated the problems we were facing”). 

154. Elwell explained the changes reating to staffing: 

[F]or instance, in the largest [subcontracts], we were going into a situation where 
we were going to demand a certain level of staffing, and so we were going to be 
very clear about the stafing requiremer ts that wasn’t in the previous contracts. . 

We also were taking responsibility for the development of the hybrid and what that 
stafiing would require. And so we needed the contract to reflect both the State’s 

w ability to manage the work and their 
required by the State. 

responsibility for providing the staffing 

. So we were very specific as to the staffing plan in a modernized region, in a hybrid 
region, and in an as-is region, and held them accountable from that perspective to 
be able to properly staff and train people. . .. So the State was actually basically
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moving into the general contractor role d trying to make sure, by virtue of those 
agreements, that people would impleme 

(Tr. 4715:25—4717zl; 4722:19-4723:8) 

155. The changes to the subcontractor 

system post—IBM involvement. Elwell testifie 

1t things as the State required. 

1: 

Further, the State had to negotiate new ‘erms for subcontractors to take over some 
responsibilities previously handled by I] 
responsibilities IBM had previously In 
RCR, RCR had to step up and take ovd 
had to add staff to do that. So there 
subcontractors conform to the State’s V 

(Tr. 4717:2-14). 

156. Also, variable fee payments the 

discontinued under the new contracts in favor 

wanted to have certainty about what they were 

were on the high side.” (Tr. 4723:21-4724:17, 

157. In terms of the profitability of A 

[ACS] would lose significant monies in the fir 

[ACS] may get to breakeven by the end of the 

158. Thomas took the actual paymer 

in fiscal years 2010 and 2011 and the projected 

these with the payments the State would have 

61423, discussing Thomas Dem Exs.1 & 4). 

z Elwell explained that the State never had an intent to c 

they were not working and would not work under Hybri 
soon as it received written permission fiom IBM to speak 
MSA and the timing of which resulted in the State havin 
4718:21-471924, 4722:10-18.) The effective dates of all 
dated to December 14, 2009, the effective date of termir 

M. RCR, for instance, took on certain IT 
anaged. Elwell explained: In the case of 
r certain of IBM’s IT responsibilities and 
were a series of changes that made the 
sion going forward. 

D. Elwell; see also 4725:23-4726:5). 

rm.” (Tr. 4725:23-4726z5, D. Elwell).2 

ntinue the subcontracts that existed under IBM (because 

E) and that the State began negotiating new agreements as 

with the subcontractors (which was required under the 

g to take assignment of the current subcontracts). (Tr. 
subcontracts that were re—negotiated by the State are back- 
ation of IBM. (Tr. 472329-20). 

33 

agreements were necessary for the success of the 

t existed under the subcontracts with IBM were 

)f fixed fee contracts, in part because “[t]he State 

paying and also felt some of those variable fees 

C8, the largest subcontractor, the state “expected 

st year, and that if everything broke exactly right, 

its the State made to IBM’s former subcontractors 

payments through fiscal year 2017, and compared 

made to IBM under the MSA. (See Tr. 6136:20-



159. Thomas calculated the amount that the State would have to pay above what the 

State would have paid to IBM if Modernization had worked: 

[T]he State of Indiana was stepping intc the shoes of IBM and they now have to 

g — in addition to other things that they’re 
manage the subcontractors. So instead 

0; 
paying IBM what the contract said they - 

would have paid IBM, they are now payi] 
going to have to do to convert the sys em — they are now having to pay these 
subcontractors directly. And so what I did was I determined what are the total 
amounts that the State is going to pay to 

on their contracts. And this is the total 
these subcontractors through 2017 based 
amount that they’re going to pay those 

subcontractors, which actually amounts to over this period of time a little over $1.1 
billion. 

approximately $986,619,265, there’s a ifference of $124,013,428. And I’ve done 
this for each year in terms of what th difference is. And then those resulting 
differences I applied a present value fact r to actually discount those back to present 
value and arrive at a total amount of $133,053,988, present value dollars, that the

; 

State is now going to have to pay these subcontractors, which is in excess of what i 

they otherwise would have paid IBM under their contract. 

If I compare that to what the State 
wofld 

have paid IBM during this period of
. 

(Tr. 6136:20-613827, 6138:20-6139:7 (Thomas noted that his analysis included review and 

comparison of the actual payments made to the subcontractors by the State in 2010 and 2011 and 

both fixed and variable payments to IBM); Tromas Dem. Ex. 4, see also Tr. 6139:8-6140:12 

(explaining Thomas’s understanding of the changes in scope of the State and subcontractors and - 

his calculation of IBM’s liability); Tr. 6140:2-12, 6140:23-6141:15 (explaining how payments
' 

were calculated and compared over time)). 

160. Mr. Thomas discounted the futu] 6 payments back to present value in 2012 (the time
' 

of trial). (Tr. 6140:13-22.) The total additional nayments made or to be made to subcontractors, as
‘ 

calculated by Mr. Thomas, were $103,053, 988. (Tr. 6140:20-22). IBM disagrees with the 

contentions set forth by the State. IBM argues t]- at the State’s new contracts with the subcoritractors 

were unnecessary. The previous subcontracts allowed the State to step in and take on a more active
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role with the subcontractors without requiring a filll renegotiation. IBM contends that these new 

contracts then fall outside of the scope of the M 

'161. 

IBM’s place within the subcontracts for all subc 

162. IBM also contends that the new 

the services under the MSA. The new contract 

total as opposed to $515,185,976 under the prev 

IBM points out that following t1 

SA. (See MSA § 14.2, MSA Ex. G). 

l8 State’s termination, the State merely assumed 

ontractors except for one. (Tr. Ex. 1684). . 

contracts contemplate services well in excess of 

5 would pay the subcontractors $930,846,514 in 

ously arranged subcontracts. The vast disparity is 

evidence that the renegotiated deals exceed the scope of the MSA. (IBM Response Br., 20 11. 7,8). 

163. 

$400 million differential calculated by IBM. 

The Court notes that the State is only asking for $103 million and not the roughly
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III. 

A. 

164. IBM has alleged that this Court 

Conclusions of Law issued afier the six-week b 

is not bound by such findings. 

165. The Indiana Supreme Court had I 

reversed is as though it had never been. Beam 1 

2002). Indiana cases consistently make this ele 

trial court’s decision, that reversal vacates and 

WR. Co. v. Kapitan, 698 N.E.2d 363, 366 (Ind 

the position they held before the judgment was 

CONCLUSIONS OF LAW 

Are the prior Trial Court’s Findings Binding? 

5 bound by Judge Dreyer’s Findings of Fact and
t 

:nch trial, and the State has argued that this Court 

reviously held that “[A] judgment which has been 

. Wausau Ins. Co., 765 N.E.2d 524, 534 n.9 (Ind. 

nental point. “When an appellate court reverses a 

nullifies the trial court’s decision. Grand Trunk 

Ct. App. 1998). The parties are then restored to 

pronounced.” 1d. 

166. In this case, the Indiana Supreme Court reversed Judge Dreyer’s ruling on IBM’s 

material breach of the MSA. It is important to ilote that the Indiana Supreme Court held that IBM 

did materially breach the MSA and did not rema 

this trial court has only been instructed to deten 

Change Orders 119 and 133, and for calculation 

Supreme Court’s opinion, including any appr 

material breach. The Indiana Supreme Court 

reversed it is as though it had never occurred. 

167. This Court finds that it is not bc 

Conclusions of Law issued afier the bench tn 

evidence, weigh the credibility of that evide 

material breach of the MSA may have caused t 

nd this issue to be decided by the trial court. Thus, 

nine the amount of fees that IBM is entitled to for
‘ 

of the parties’ damages consistent with the Indiana 

opriate ofi‘sets to the State as a result of IBM’s 1 

spoke clearly in Beam that when a trial court is 

und by the prior trial court’s Findings of Fact and
‘ 

a1. Specifically, this Court must examine all the 

rice, and determine what damages if any IBM’s 
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o the State. Thus, this Court hereby finds that it is '



not bound by any of the findings on this issue in the prior trial court’s findings and has the 

discretion to determine the causation and damages elements of this breach of contract claim 

exercising its discretion including weighing the 

be proof by the greater weight of the evidence 

the .prior trial court never addressed what if an 

court found that IBM did not materially breach 

B. Indiana Law on Breach of Contract D 

168. The Court now will analyze whi 

the State is entitled. Specifically, the Court vvi 

damage to the State and if it did cause damage 

of damages the State is entitled to receive. 

169. “It is a fundamental rule of dan 

may recover the benefit of his bargain but is lin 

Fowler v. Campbell, 612 N.E.2d 596, 603 (Ind. 

170. For the State to recover damagt 

breach was a cause in fact of the plaintiff s 10 

1034-35 (Ind. 1995). The test of causation is 

whether the breach was a substantial factor it 

damages in a breach of contract case is the loss 

v. Chaflee Rentals, I N.E.3d 738, 748 (Ind. Ct. 

171. “Damages may not be awarded
1 

with reasonable certainty.” Summons Cammc ’r 

496, 498 (Ind. Ct. App. 1998).

F 

)n the causation and damages elements. Finally, 

vidence and determining what this Court finds to 

y damages the State was entitled to because that 

he MSA. 

ama es
. 

ch damages claimed by the State are those which 

1 first determine if IBM’s material breach caused 

to the State this Court will determine the amount 

-ages that a party injured by a breach of contract 

ited in his recovery to the loss actually suffered.” 

Ct. App. 1993). 

s against IBM, the State must show howlBM’s 

s.” Parke State Bank v. Akers, 659 N.E.2d 1031, 

not whether the breach was the only catise, but 

bringing about the harm. Id. “The measure of ' 

actually suffered by the breach.” Dana Cos, LLC 

App. 2013). 

on guess or speculation but must be ascer’iainable

i 

s ofImi, Inc. v. Larca Cable Constr., 6911N.E.2d
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172. Recovery from the breach of contract cannot place the State “in a better position 

than it would have been if the contract had not b 

Corp, 954 N.E.2d 1000, 1015 (Ind. Ct. App. 20 
I 

173. The State’s damages then must ar 

by evidence from the State. 

174. The State is entitled to receive th 

this benefit, the State may seek from IBM to rec 

that may have inhibited the State from receiving 

system for distribution of welfare services, the 

the one that was being implemented by IBM as 

MSA. IBM is not responsible for any expenses 

of the MSA. 

C. Damages as defined under the MSA 

175. Article 15 of the MSA outlines 

contract. 

i. Damage Terms in the MSA 

een broken. City of Jefiérsonville v. Envtl. Mgmt. 

1 1). 

ise naturally from IBM’s breach and be supported 

e benefit of the bargain for the MSA. In obtaining 

overy all damages incurred through IBM’s breach 

its benefit. In obtaining the benefit of an improved 

State can end up with a program that is better than 

ong as the program comports with the aims of the 

that were incurred by the State outside the scope 

the available remedies arising from a breach of 

176. Section 152.2(2) allows for thlf State to “pursue any legal or equitable remedy 

available to the State, including the following (A) Liquidated Damages in accordance with the 

terms of this Agreement (B) direct and consequential damages in accordance with the terms of this 

Agreement, including Reprocurement Costs 

hereunder). . . .” 

which the Parties3 stipulate are direct damages 

177. “Reprocurement Costs," as defined in the MSA, are recoverable when: 

3 “’Parties’ means the State, Vendor and any permitted .uccessor or assign of either of them, and ‘Party’ means 
either one of them.” Appx. 1

38



in the event of a Termination pursuant to Section 
16.3.1(Terrnination for Cause) . ., reasonable costs and expenses 
incurred by the State to bring the applicable terminated Services in- 
house or to procure services similar to the applicable terminated 
Services fiom an alternate source to the extent such costs and 
expenses would not have otherwise been incurred by the State but 
for the Termination, including: 
(i) the cost differential be'ween the Fees paid under this 

Agreement and the replacement costs of such Services from 
another contractor, 

(ii) administrative costs and expenses reasonably necessary to 
replace the applicable terminated portion of this Agreement, 
including the costs and expenses of competitive bidding, 
mailing, advertising, ap alicable fees, charges, staff time 
costs and costs and expenses of external advisors, 
consultants and attorney to assist with such procurement, 
and 

(iii) other reasonable costs necessary to such procurement or in- 
sourcing. 

(Appx. 1 “Glossary of Terms”). 

178. The State claims that a bulk of its alleged damages full under the purview of 

“Reprocurement Costs.” The MSA defines direct damages to include Reprocurement Costs. (Ex. 

191 1, PDF p. 129, MSA §§ 15 .2.2(2)(B) (indicating the Parties stipulated to Reprocurement Costs
. 

as direct damages) and 17.4.1(2)(A) (including Reprocurement Costs within direct damages). 

ii. Consequential vs. Direct damages 

179. A party injured by a breach ( f contract may recover consequential damages. 

Rockford Mut. Ins. Co. v. Pirtle, 911 N.E.2d 6C , 67 (Ind. Ct. App. 2009). Consequential damages 

may be awarded when the non-breaching party' 1 loss flows naturally and probably fiorn the breach
‘ 

and was contemplated by the parties when the contract was made. Id The party seeking damages
1 

must prove by a preponderance of the evidence that the breach was the cause in fact of its loss. Id. 

This generally limits consequential damages to reasonably foreseeable economic losses. Id.
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180. Direct damages are such as follcw immediately upon the act done. (Black’s Law 

Dictionary, 2d Edition). 

181. By stipulation, both parties agreed that Reprocurement Costs would count as direct 

damages. (Section 15 22(2)) The Court will apply this MSA provision when evaluating the 

damage claims. 

182. The MSA also places damage caks on awards for liability. 

183. Section 17.4.1(2)(A) limits dire ct damages, including Reprocurement Costs, to 

$125,000,000. 

184. Section 17.14.1(2)(C) limits consequential damages not resulting from any 

malicious conduct on the part of IBM to an aggregate of $3,000,000. 

iii. Liquidated Damages are not the State ’3 Sale and Exclusive Remedy 

185. IBM also asserted that the State eceived all of the damages it was entitled to in the 

form 'of liquidated damages paid for the breaclir of various Key Performance Indicators (“KPI”). 

These liquidated damages ranged fi'om $2,500 0 $5,000 per breach. 

186. IBM relies on MSA §15.2.5(4), which provides, in part: 

. “The Liquidated Damages and Service Level Credits prescribed in Schedule 10- 

Performance Standards and referenced in this Section shall be the sole and 
exclusive remedy with respect to any c ansequential damages (and direct damages 
as provided below) arising out of c r caused by the actions or omissions of 
Vendor giving rise to the same root cause for the failure to meet the applicable 
underlying Performance Standards; pro ided, however, that the foregoing shall not 
limit (i) any applicable State termination rights in Article 16....” 

' 187. However, the evidence does not demonstrate that the totality of the State’s damages 

“aris[e] out of or [are] caused by the actions or omissions of Vendor, giving rise to the saine root 

cause' for the failure to meet the applicable underlying Performance Standards.”
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188. First, reviewing the MSA as a “ hole, it is clear that the parties did not intend for 

IBM’s'nominal payment of liquidated damages for missed KPIs to be the State’s exclusive remedy 

for IBM’s breach of the entire agreement. Rec pnciling MSA §15.2.5 against the more than 180 

pages of MSA terms — the purpose of this sectid n was to provide a mechanism to incent IBM and 

to compensate the State if IBM ever failed to I 

the relationship and/or to cure the performance 

he the State’s sole remedy for IBM’s material l: 

to be replaced or remedied. (See, e.g., Ex. 191 1, 

10 KPls as only one of several performance me 

meet a performance metric without having to halt 

failure. The provision was simply not intended to 

reach of the entire Agreement, which would have 

PDF pp. 37-3 8, MSA §3.8.2 (which lists Schedule 

asures”)). 

189. Indeed, the MSA even sets a daniiages cap for direct damages at the greater of $125 

million. (Ex. 1911, PDF p. 155, MSA §17.4.1). 

190. Clearly, the parties did not cor 

liquidated damages of a few thousand dollars 

multiple and varied material failures that resu 

cause. 

191. Second, liquidated damages we 

duration of the MSA. No liquidated damages V 

most KPIs took effect with Change Order 64, i 

encompass all metrics. (Ex. 1500.064.) Anc 

liquidated damages cannot support a defense tl' 

I 
192. Third, liquidated damages and 

affirmative defense); and no evidence on root 0 

part of the concept of IBM’s Lean Six Sigma 

template, and the contract does not reflect, mat
‘ 

paid along the way would cover all damages for 

ted in a termination of the entire Agreement for 

e not paid for all KPIs, and were not paid for the 

vere paid for several performance measures. Also, 

which was signed later in the contract, and did not 

., the key metrics for which IBM paid miniscule 

at the State has received its damages in full. 

“root cause” analysis was IBM’s burderi (as an 

Fuse was presented at trial. Root cause analysis was 

, Quality Control initiative, but it was never fully
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imflemented. (See Sec. II(B), supra, discussing quality processes and lean six sigma failures). 

IBM’s own 2009 Assessment even found that IBM had not performed root cause analysis on its 

failures, including for two of the most imponant failings of IBM’s Modemized system: data 

gathering and the backlog. (Ex. 5061, p. 61 

continuous improvement process exists with r 

opportunity to correct issues at the source and 

“No root cause analysis of the backlog and no 

:gards to the current business processes. Missed 

for staff to learn and make improvements”); Ex. 

5430,‘p. 143 (“The largest issues are recognized in the data gathering area. There are some key 

pieces of information that are not being colle 

composition. No root cause analysis has not 

presented at trial, so there is nothing for the Co 

I 

193. Further, IBM’s breaches were va 

Court — and go beyond the scope of these few; 

myriad of failures by IBM in managing the l 

metrics are only one of a series of performanc 

includes the State’s satisfaction. (MSA §3.8.1 

multiple diverse categories of breach at trial, w 

194. Even IBM’s own 2009 Assessm 

Modernization project. (See, e.g., Ex. 5430 

performance concerns, and breaches cannot b ‘ 

cted correctly: income, resources and household 

been done.”)). No evidence of root cause was 

lrt to review. 

ried and numerous — as confirmed by the Supreme 

erformance metrics. The evidence established the 

vIodernization project. Schedule 10 performance 

e standards spelled out in the MSA — which also 

3.8.2.) Indeed, the State presented evidence on 

th numerous types of breach within each. 

Ex. 5061). Most of these numerous: errors, 

tied to a few performance metrics. IBM did not 

meet its burden of demonstrating that the Stat 3’s damages arise hour the same root cause as the 

few issues for which the State was paid liquidated damages under Schedule 10. Because there 

were l{numerous failings by IBM, on the Mxifdernization project, and, because IBM has not 

ent confirms the variety of failings by IBM on the 
‘y

|

l

l

1 

demonstrated that the State’s damages arise from the same root cause as all of the demonstrated .
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failings on the project, IBM’s attempt to apply 1 

damages is rejected. 
I 

195. Finally, Section 15.2.2(2)(A,B) a 

as direct (including Reprocurement Costs) and 

multiple avenues for remedy clearly shows that 

damages in addition to any liquidated damages 

196. For these reasons, the Court fine 

and exclusive remedy. 

D. State’s entitlement to out-of-pocket er 

1'. Disengagement Fees 

197. Section 16.6.6 discusses Closeo 

198. Section 166.6(1) states, “In the 

reason (other than a Termination by expirat 

applicable, the charges set forth in Sections 16. 

' 

199. Section 166.6(2) states: 

“TheState will negotiate in good faith 
charges for completing the Disengagem 
Services, which shall be commercially 
will exclude work performed by Proje 
and included within the Fees being paid 

200. The State’s expert testified t 

Disengagement Fees, and this amount has not 

IBM’s actions constituted a breach of the MSA . 

i 201. IBM argues that the disengag 

separate agreement per the requirements und 

VISA §15 2.5 (4) to completely exclude the State’s 

Hows the State to seek liquidated damages as well 

onsequential damages as available remedies. The 

the State has the contractual right to seek recover 

to which the State is entitled. 

ls that liquidated damages are not the State’s sole 

penses following Modernization 

1t payments upon termination of the MSA. 

event of a Termination of this Agreement for any 

ion), the State shall pay Vendor, to the extent 

6.6(2) and 16.6.6(3)(F) below.” 

with Vendor to establish and pay vendor’s 
ent Plan and providing the Disengagement 
easonable charges. However, such charges 
:t Staff otherwise performing the Services 
by the State.” 

hat $4,388,470 in damages are related to the 

been contested. The Supreme Court has found that

I 

:ment fees alleged by the State are subject to a 

er the MSA. (Tr. BX. 472 (Disengagement Plan). 
!

|
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Furthermore, the MSA contemplates that the State would pay these fees even if IBM breached for 

cause. 

-202. The Court agrees with IBM’s s 

recoverable by the State. 

203. 

Termination of the MSA “for any reason” other 

204. From the plain reading of the do 

tance that these Disengagement Fees cannot be 

The MSA explicitly states that tie State must pay Disengagement Fees upon the 

than expiration of the MSA. 

ument, the Parties specifically included this term 

in the Agreement to require the State to pay in all instances other than for the natural expiration of 

the Agreement. For example, part of Section 16 6.60) specifically excludes the State from having 

to make certain, specific payments upon a Terrrination for Cause rather than the blanket reprieve 

from damages. (“upon a Termination as set fort] 

to Early Termination Close Out Payments”). 

205. The State cannot seek to recovc 

under the MSA. By agreement, the costs associ 

the State to pay regardless of the reason for the 

to recover Disengagement Plan costs on the Sui 

based on IBM’s breach. 

206. The Court hereby DENIES the S 

Disengagement Plan. 

ii.' State Overtime to Implement Moderniz. 
"‘ 

207. 

with the allegedly unforeseen work necessar 

reconcile it with the existing ICES program. 

1 in Section 16.3.1 ..., Vendor shall not be entitled 

r damages to which it never would have :a right 

ated with the Disengagement Plan were shifted to 

termination. The State cannot now base its claim 

reme Court’s ruling that the MSA was terminated 

tate’s request for $4,388,470 for fees related to the 

lion 

The first overtime amounts claimed by the State have to do with the costs associated 

y to implement the Modernization program and



208. As restated by our Supreme Co irt, issues with the Modernization rollout arose 

almost immediately. State v. IBM, 51 N.E.3d 150, 155 (Ind. 2016). Among the early issues with 

Modernization was inadequate data gathering ar 1d management for applications. (Tr. 148433-24, 

3764:19-3765zl9, 5332:15-5334:19). The issues with the applications had negative knock-on 

effects, requiring employees to work overtime to 

regions. (Tr. 5710:13—5711314). 

209. These early failures were a hall 

characterized IBM’s breach as one of “numerous 

services.” IBM, 51 N.E.3d at 167. 

210. These early failures of Moderniz. 

to provide welfare services predicated the series 

211. The State is entitled to recover 

breach. See Dana Cos., LLC v. Chaffee Rentals, 

State incurred additional overtime costs trying t 

the right to seek these damages fiom the breach 

prior to the breach. 

212. The State’s damages expert cal 

tabulating on the hours that exceeded the baselin 

the damages sought specifically to the amour 

Modernization effort. 

The pre—terrnination overtime da. V213. 

to insource the project following IBM’s brea 

address the increasing case load in Modernization 

nark of Modernization, and the Supreme Court 

and repeated failures. . .in its provision of welfare 

.tion to operate as a streamlined, effective system 

of failures that ultimately led to IBM’s breach. 

all damages which it has incurred from IBM’s 

1 N.E.3d 738, 748 (Ind. Ct. App. 2013). Since the 

o implement IBM’s Modernization, the State has 

in order to be placed in the same position it was 

,ulated damages by first finding a baseline and 

e. The Court appreciates the State’s efforts to limit 

1t of overtime that could actually relate to the 

nages claimed occurred prior to the State’s efforts 

:h, so the State carmot claim these damages as
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I 

Reprocurement Costs. These claims for overtim 

Reprocurement efi'orts as this overtime took pla 

3 were not part of the State’s in-sourcing or other 

:e prior to the breach. :

| 

214. In determining whether these are direct or consequential damages, the Court finds 

these damages to be consequential. There is a connection between IBM’s breach through 

Modernization and the overtime damages incurr 

Modernization. Compare Illinois Pipe Line Co 

(where the court found the causal link between 

not sufficient to consider the damages to be dire 

has proven by the greater weight of the eviden 

inadequate and the cause of the overtime hours 

' 215. The Court hereby finds the State 

on the implementation and maintenance of Mod 

iii. Expenses related to the Medical Review 

216. The State has claimed damages r 

to assist the MRT with Medicaid application pr 

217. The backlog assistance was don 

regulations. 

21 8. The MSA, however, contemplate 

ed by the State to address the problems created by 

v. Brosius, 20 N.E.2d 195 (Ind. Ct. App.. 1939) 

underground pipe placement and crop failuire was 

ct damages). Thus, this Court finds that the State 

ce that the early issues with Modemizatioh were 

worked necessary to address IBM’s breaches. 

should be entitled to $3,664,867 in damages based 

ernization.
I 

Team 

esulting from the costs of hiring an outside 'vendor 

)cessing. 

to for the purposes of meeting federal timeliness 

d alternative measures to incentivize improvement 

if IBM’s plan did not meet the timeliness metrics required under federal law, such as liquidated . 

damage penalties, (see e.g., Sections 15.2.5 15 

seq.), to address deficiencies in Modernization. 

2.6), or corrective action plans, (Section I15.4, et
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219. Instead, the State, perhaps not unfairly, lost faith in IBM and Modernization and 

instead opted to hire an outside firm to assist wi 

the MSA. 

220. Even if such an action were justi 

h the backlog while still working with IBM under 

fled to meet federal timeliness metrics, the act still 

removed IBM from the decision making process about one of the areas governed by the MSA. It 

is unclear that IBM could have imagined that it, partner would act unilaterally to bring in outside 

parties to assist with the FSSA project without first planning it with IBM. 

221. Bringing in an outside vendor 

further promote the efforts to reproduce the prc 

with one aspect of the State’s efforts. 

222. The Court also cannot then fin 

Reprocurement Costs as they were not incurred 

, 
223. While the Court sympathizes w 

neediest citizens in an expedient manner, such a 

directly fi'om IBM’s breach of the MSA. 

, 224. The Court hereby DENIES the 

hiring outside vendors to assist the Medical Re 

iv. Expenses Related to ICES projects to fi. 

225. The State also had to hire cons 

arisen to reconcile the ICES and Modernizatior 

agreement between the State and IBM. Thes 

PC0267. 

to assist with the MRT’s backlog also does not 

gram from IBM; it was simply a venture to assist 

i that the State should recover these damages as 

while taking the project back over from IBM. 

ith the State’s desire to administer benefits to its 

State’s claims for damages for expenses related to 

iew Team. 

r the Modernization Problems 

1 software interfaces prior to the termination of the 

e changes were reflected in Orders PC0250 and 
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iltants from Deloitte to address problems that had i 

motivation does not mean that the expense derives
l



,226- 

there is no contractual provision entitling the Sta 

changes orders were requested prior to IBM’s b1 

from breaching the terms of the MSA. 

227. It is unclear whether the issues vx 

were the result of IBM installing a MSA- com] 

that was incompatible to work with ICES prom 

essential date fiom existing records and unw 

personal telephone lines. 

228. As the Supreme Court character 

characterized “as collective breaches in light of 

of the measure of damages are the amounts spen 

to the MSA. See e.g., Willie ’s Const. Co. v. Bake 

229. Under the MSA, IBM was oblig, 

in need of services from the State. Failure to 

State’s database would necessarily result in se1: 

provided welfare services. These oversights or 

breaches that caused the delays and failings 

rightfully recovery costs associated with IBM 

because the State has proven by the greater V 

damages. 

230. Recovering the costs of changin 

akin to placing the State in the position it wa 

IBM has challenged the State’s entitlement to damages based on this claim because 

e for assistance from Deloitte. Furthermore, these 

each; therefore, the alleged damages cannot stern

I 

hich prompted the State to contract with Deloitte 

)liant system that had shortcomings, or a system 

pting additional work and was unable to capture 

arkable for many Hoosiers who lack access to 

rzed in its opinion, IBM’s breach of the MSA is 

the MSA” rather than one major breach, and part 

t to make the structural improvements to conform 

r, .596 N.E.2d 958, 961 (Ind. Ct. App. 1992). 

rted to create a system that could serve the clients 

implement a system that communicates with the 

arating needy Hoosiers from their rightful, State- 

omissions on IBM’s part fall under the vain of 

which doomed IBM’s program. The State can 

’5 breach, including these ICES consulting fees 

veight of the evidence that this caused the State 

gthe ICES system per IBM’s specifications is also
' 

s before the breach. The State hired the Deloitte l
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consultants to address the issues ICES was har ing with the Modernization program. Deloitte’s 

invoices assign a specific amount to the damages claimed without requiring discretion to ascertain 

the value. The Court finds these damages to be 

231. These costs are discrete and aris 

"easonably related to IBM’s breach of the MSA. 

e directly from IBM’s failed implementation of a 

program that complies with the aims of the MSA. To be made whole following IBM’s breach, 

IBM should be entitled to recover the amounts expended to synergize Modernization with the 

State’s ICES program. 

232. This costs do not fall under Repr 

State’s efforts to take over the project from IBh 

- 233. Because the State’s expenses fl 

provide an adequate program to work with IC 

consequential damages. 

234. The Court hereby awards the Sn 

acurement Costs as they were incurred prior to the 

1. 

3w naturally and probably from IBM’s failure to 

ES and the, the Court finds these damages to be 

rte $3 65,491 for costs related to hiring consultants 

on the ICES projects under the Modernization regime. 

v. Costs of unnecessary eligibility hearing 

235. While the number of appea 

Modernization, the Court is not certain how the 

breach of the MSA. 

236. One of the stated goals of the 

benefits. The increase in appeals fi'om a client
I 

sand appeals 

s and overturned appeals skyrocketed under 

e damages could have arisen directly out of IBM’s 

MSA was to reduce erroneous awards of FSSA 

base that had grown would naturally bring more 

appeals as the new system was brought our line. State officials even recognized that the 

implementation of the MSA would result in ad iition denials from “being in line with the rules” as
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opposed to letting case workers award benefits to 

(Tr. BX. 542, Mills email (May 21, 2008)). 

I237. 

relationship to be drawn between the number of 

which this Court could sufliciently base an awar 

238. The Court hereby DENIES the Sta 

persons not in compliance with federal standards. 

While the increases in overturred appeals are concerning, there is no'clear 

erroneous appeals and the Modernization effort 

1 for damages. 

te’s request for damages on the basis the increase 

in the number of appeals as the State has failed ti) prove by the greater weight of the evidence that 

IBM’s breach caused the State’s damages. 

E. State’s Damages Claims following the , 

i. Hybrid Fits Within the Scope of and is C 

239. Much of IBM’s argument against 

State’s current Hybrid system is fundamentally 

should not have to pay for this different and 

evidence and law. 

240. Under the MSA, IBM promis 

implement and manage a “modernized” welfare 

Hoosiers most in need. IBM’s obligations inclu 

similar features where these would advance th 

effective delivery of welfare services. IBM’s 

hands—on, face-to—face, personal help would be 

families seeking child nutrition or other vital as 

the State agreed to pay more than $1.3 billion i 

mplementation of Hybrid 

)nsistent with the Terms of the MSA 

the State’s damages centers on the notion that the 

lifferent from Modernization. And, as such, IBM 

more expensive system. This is contrary to the 

:d and was obligated to successfully design, 

services delivery system that would better serve 

ded providing operations, newer technology, and 

: overriding objective of providing more timely, 

bligations also included ensuring that sufficient 

available when these were required to help needy 

sistance. These were the IBM promises for which 

fIBM successfully performed over the contract’s
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fiill terrEn—and ended up paying over $437 rnillio 

because IBM materially failed to perform its obl 

'241. 

“modernized” welfare services delivery systen 

According to the State, the failed Modernization 

based on some flawed design supposedly place 

Such a view has been rejected with the Supreme 

MSA as a matter of law. 

242. 

u even when the MSA had to be terminated early 

gations. 

The State argued that MSA obligated IBM to design, implement, and manage a 

1 that worked. And, that is all that Hybrid is. 

ystem was not “foreordained” and “unavoidable” 

d into the contract through the State’s requests. 

Court’s finding that IBM materially breached the 

This Court thus concludes that Hybrid fits within the scope of RFI 6-C, RFP 6-58, 

and ultimately the requirements of the MSA and the resulting incremental damages in 

implementing Hybrid are owed to the State. 

'243. The State’s RFI provided: “[W]hile this RFI mentions potential solution 

components in several areas, none is offered as a requirement. FSSA is looking to Respondents to 

describe how they would provide the scope 

Respondents to describe how they would design 

of services.” (BX. 194, §1.l.) “FSSA is asking 

and take over Eligibility Services.” Id. §1.4I. This 

RFI “is not specific about how Respondents might propose to build and manage a solution to 

realize the vision. The process is designed to lake best advantage of Respondent’s expertise in 

realizing similar visions in other state and related challenges in the commercial sector.” Id. “FSSA 

is granting Respondents significant latitude in 

§3. 

I 244. 

1.1(1), which provides: 

“The overarching policy objectives 
Agreement are (i) to provide eff

| 

defining how they would solve the problem.” Id. 

Concerning the MSA, the Objectives of Modernization are detailed in MSA Sec. 

of the Modernization Project and this 
cient, accurate and timely eligibility
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',determinations for individuals and familtes who qualify for public assistance, (ii)
I 

‘to improve the availability, quality and r( liability of the services being provided to 
Clients by expanding access to such services, decreasing inconvenience and 
improving response times, among other improvements, (iii) to assist and support 
.Clients through programs that foster personal responsibility, independence and

I 

social and economic self—sufficiency, (i v) to assure compliance with all relevant
. 

Laws, . . . and (vi) to foster the deve opment of policies and procedures that 
underscore the importance of accurac in eligibility determinations, caseload 
integrity across all areas of public assistance and work and work-related experience 
for Clients . . . .” ' 

fix 

245. MSA Sec. 1.1(2) then clarifies: 

“The State has determined that DFR cal best effect its Modernization Project by 
engaging Vendor to support DFR administratively by developing and providing - 

technology and systems for receiving and processing applications for public 
assistance, gathering and verifying a; propriate data, and managing, through 
document imaging, the documentation required for DFR to perform eligibility 

_ 
determination and, in certain countie., operating, maintaining, repairing and 
managing the Vendor Service Locations as necessary or reasonably appropriate in 
connection with the Services. Vendor w 11 provide these Services, in part, through ' 

employees who transfer from DFR to th: Employer.” 

(See also 1.1(5), 1.4(5)). 
I 

246. The evidence establishes that the Hybrid system is consistent with MSA objectives 

and requirements. Further, the Statement of W rk (attached to the MSA as Schedule 1, Ex: 1911, 

PDF pp. 222-266), which lays out IBM’s resporsibilities, is consistent with the implementation of 

the Hybrid system. (Tr. 565 1 :20-5653:19 (discussing Statement of Work, see Ex. 1911)). 

247. Schedule 3 to the MSA, the Vendor Service Environment, is consistent with the 

implementation of Hybrid. Schedule 3 notes at the outset that the vendor solution is to be designed 

to provide, among other things: (1) “Greater Clir nt convenience”; (2) “A reduction in time required 

to process applications”; (3) “A reduction in e rrors that occur during processing”; etc. Id. at 2. 

These objectives are consistent with the Hybrid goals.
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:1248. The Vendor Service Environment in Schedule 3 describes the general 

characteristics of the Modernized environment, which are also present in Hybrid. (BX. 191 1, MSA 

Schedule 3 §§ 1.0-3.2; Tr. 5663:23—5670:5, R. Zimmerman.) Schedule 3, for example, states: 

2.0 How Services Will Be Delivered: ‘ The Vendor service delivery model will ' 

incorporate the use of face-to—face custorner service with enabling technologies to 
allow the Client the freedom to choose tl e initial and continuing methods of access 
which best meets their needs. . ..” 

I 

Sec. 2.1 — “The Vendor will establish a total of 41 local offices called Help Centers 
3: 

Sec. 2.2.1 Telephone: “Applicants and Clients will now have the choice of using
I 

the telephone to report changes, make inquiries, or initiate an application. . ..” 

Sec. 2.2.4 Internet Web Portal: “The Vendor’s lntemet Web Portal access will: 
allow Clients and their loved ones acczss to eligibility services 24 hours a day,. 
seven days a week. . .. “ 

, 
Sec. 3.1.2 Document Management: “The Vendor’s document management solution 
uses preprinted, bar-coded, coversheet to help the Client return their required 
documentation to a single address. . .” 

Sec. 3.2 Enabling Technology: “The Vendor’s solution will implement enabling 
technologies as a tool to support specific business requirements while maintaining 

‘ 
ICES as the system of record.” The tt chnologies include: Internet Web Portal, 
Interactive Voice Response (IVR), W( rkflow Management (data collection and 
document imaging), and Knowledge Management 31 Solution. (Ex. 1911, MSA 
Schedule 3 §§ 1.0-3.2). 

249. The State has demonstrated bv the greater weight of the evidence that these 

elements are present in Hybrid. 

250. Moreover, State witnesses testified that nothing in the MSA prevented IBM from 

implementing the current Hybrid system. (See, e.g., Tr. 5512:23-5513:1, Anne Murphy (Secretary 

of FSSA and an Indiana attorney with extensive public service experience, Tr. 5445:18-5450222), 
'

I 

testifying: “Q Was there anything in the MS A, to your knowledge, that prevented IBM fi'om 

adopting something like hybrid? A No.”); Tr. f 674:9-5675 :16 (Zimmerman confimring that he is
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not aware of anything in the MSA that would have prevented IBM from implementing the changes 

the State made in implementing Hybrid). 

251. 

Modernization” (Br. at 13), including in implementing “Decentralization, 

IBM argued that Hybrid “reversed each of the core processing features of 

a, “- increased face-to face 

contract,” and “case-based processing. “The Court notes, however, that IBM does not cite to the 

MSA, Statement of Work, Schedule 3, or even 

requirements. Also, none of these supposed “c 

the Contract. The MSA characterizes what Modernization was about in Sec. l, 

the RFP or RFI for these supposed global contract 

re” features are listed in the Policy Objectives of 

and 

“centralization,” “moving away from face-to-face interaction,” and “task-based processing” are 

not mentioned. (Tr. Ex. 5104, MSA at 1). 

' 252.
\ 

Concerning decentralization, 

multiple points of access, technology, and most 

— including those functions performed by a c 

ontrary to IBM’s position, Hybrid maintains 

of the key features of IBM’s Modernization system 

*ntralized call center (only in Hybrid, there is no 

single call center). However, Hybrid ensures that questions and issues are addressed by the staff 

that are actually working the file. 

253. Moreover, evidence establishe 

apply remotely through mail, fax, and intemet 

same methods of applications that are describ 

275-6.) And, to the extent IBM is arguing that ‘ 

on applications from anywhere in the State, th 

566954-12, R. Zimmerman). 
V 

254. Also, the State’s decision to elii 

Hybrid from the scope and objectives of the 

that clients in both Modemized and Hybrid can 

. (Ir. 5671:10-24, R. Zimmerman.) These are the 

ad in MSA Sched. 3 §2.2.1-4. (Ex. 1911, 'PDF p. 

centralization” means that State workers can work 

it also remains possible in the Hybrid system. (Tr. 

ninate the Centralized call center does not 'remove 

MSA. Nowhere does Schedule 3 mention that a

54



centralized Call Center was a Modemizatio 

accomplishing the same objectives is “prohibit 

consistent with the Hybrid system. 

255. 

:1 “requirement” or that a different solution 

:d.” Again, the same rnulti-points of access are 

The Calls that were handled by IBM’s failing Call Center are now just handled by 

Regional Change Centers and local offices in Hybrid. (See Tr. 5659:11—21, 5662:9-17, R. 

Zimmerman; see also Tr. 3497:15-3498:10, Earl 

Mitch Daniels, Tr. 3471:1-5) noting that the 

Goode (former Chief of Stafi‘ to former Governor 

use of the Centralized Call Center was lBM’s 

proposal; 3499:17—22 (Goode testifying: “Q Let’s go to page 20 of this June 30th, 2006; IBM 

document, ‘Call Center Experience in Human 5 

center as part of the IBM solution? A They we 

ervices. Was IBM proposing that there be a call 

re, yes, sir.”) (citing Ex. 7903); 3506:14-3508:8 

(discussing the need to keep face-to-face communications); 3541:15-3 542:19). 

256. Furthermore, the Call Center as 

and ineffective performance; but its structure at 

1370:24 (describing how call center performau 

face-to-face meeting — which has been fixed in 

1380:11 (testifying “there still a remote eligibi 

Hybrid), 1406:8-1407:14 (discusses call cente 

(IBM’s own internal assessment); Ex. 5061 a 

(Public Benefits Expert); Tr. 33265-332711 

Hanley (call center consultant); Tr. 1417:5-1 

(discussing Ex. 6623), R. Adams; Tr. 528 

Balsbaugh (State Eligibility Consultant and for 

run by IBM was eliminated due to its ineflicient 

d purpose continue in Hybrid. (See Tr. 1369:16- 

:e made it difficult under modernization to get a 

Hybrid); see also Tr. 1370:25-1371:1, 1379:24- 

lity application process available to Hoosiers” in 

performance); see also Ex. 5430, pp. 108-109 

54-58, 14, 90; Tr. 5160:13-5161zl4, J. Molina 

constituent testimony); Tr. 7616:2-7617:14, K. 

418:9 (discussing Ex. 15040), 1496:9-1497zl7 

9219—5290218, 529228-20, 5294:9-5295:1:5, M. 

iner ACS Tier 1 Call Center Coach, Tr. 5287:25-
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5288223) (all noting the extensive failures 

management». 

257. Concerning IBM’s argument that 

a fundamental departure of the objectives of the M 

that face-to-face interaction has always been a r 

are consistent with the terms of the MSA. 

258. IBM’s response to the RFI stated 

face assistance for welfare clients was part 0 

f the Call Center performance under IBM 

increasing face-to—face interactions is somehow 

SA, IBM’s is incorrect. The evidence establishes 

equirement, and Hybrid’s usage and procedures 

in both narrative form and diagram that face-to- 

fthe IBM Coalition’s (HCSS) Solution.' (RFI 

Response, Ex. 5100, PDF pg. 65). IBM also stated in its RFI response: “While their frequency

) may decrease with these additional access venu s, face-to-face contact is still an important need 

for some clients. Local offices provide a setting f or those clients who simply want to sit down with 

someone for one-on-one guidance and support.” 

IBM’s system was designed to “make face—to-fac 

259. IBM states, “the [Coalition’s] so 

benefits application process and a helping hand 

(RFI Response, Ex. 5100, PDF pg. 66.) Further, 

e services convenient for clients.” (Id. at 67). 

ution provides Hoosiers with easy access to the 

when needed.” Specifically, “a client can access 

services from virtually any telephone, fax, conirputer, or may meet in person if desired.“ (RFP 

Response, Ex. 5102, PDF pg. 6). 

260. Prior to entering the MSA, Gove 

Committee”, chaired by Earl A. Goode, to revr 

suggested seven “Critical Revisions” to the Mo 

pgs. 10-1 1.0) Among these was the requirement 

one office in every county to “allow clients to 

done.” (Id. at PDF pg. 10.) Goode explained that

5 

rnor Daniels appointed an “inter-agency Review 

ew IBM’s response to the RFP. The Committee 

ernization project to foster success. (Ex. 56, PDF 

that the Modernization project maintain at least 

apply for benefits in person as they have always 

the Committee had a concern that a client “could
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still walk in” and that the original plans for Moc 

to—face.” (Tr. 350728-22; Tr. 3507:23-3; see Go 

261. Contrary to IBM’s assertions, 

reducing face-to-face contact or in-person servi 

MSA require that IBM’s Modernized system “ 

the services being provided to Clients by ex} 

access. (emphasis added) (MSA, EX. 1911, PD 

. 

262. Moreover, evidence establishe 

increased focus on face-to-face interactions a lJ 

by IBM, by necessity forced an increased the 

September of 2009, IBM’s online application w 

confirimed that Call Center workers “conveyed 

a lack of appropriate training.” (Ex 995, p. 2. 

clients were dissatisfied with the Call Center 

have a choice they could have gone to the ofl'lc 

IBM’s 2008 internal assessment. (Ex. 5716 a 

causing people to go to offices when we could 

phone when we could have dealt with them on 

263. Concerning IBM’s claim that fli 

based system, this also is not supported by thd 

processes applications through tasks, Hybrid ju 

example, explained in detail how tasks are 1 

including that nothing in the MSA would hav 

ernization tried to “move too quickly from 'a face- 

Dde discussing Ex. 56 at Tr. 3504-3508). 

the MSA expresses no requirement or goal of 

:es in Indiana. In fact, the Policy Objectives of the
I 

.mprove the availability, quality and reliability of 

anding access to such services”, not decreasing : 

F pg. 14). 

s that the failing Modernized system made an 

lecessity. That is, Modernization, as implemented 

us on face-to-face contact. For example, through 

as “still not user friendly.” (Ex 13083, p. 14.) CMS 

incorrect information to customers, perhaps due to 

As IBM executive Brian Whitfield explained, if
i 

and presumably online application) option, “they 

3.”) Tr. 636629-12.) This problem was identified in 

5 (“At the moment, poor channel optimization is 

deal with them on the phone and people go to the 

line.”)). 

e State moved from a task-based system to a case- 

evidence. Evidence establishes that the State still 

st routes the tasks differently. Mr. Zimmerman, for 

lsed and touted in Hybrid verses Modernization,
: 

: prevented IBM from organizing tasks in the way
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they’re: organized in Hybrid); 501229-5018: 16 (ekplaining work queues in detail and how tasks are 

created and routed in Modemized and Hybrid).
. 

:1 264. IBM’s argument that Hybrid is so me sort of “different” system outside of the: scope 

of the MSA is rejected The State implemented what was needed to make the system conform to 

the MSA. The categories and amounts of damag es presented by the State are appropriate. 

ii. New State stafl to manage project and o ersee subcontractors during Hybrid 

265. This request for damage concerns the forty-eight new employees as well as 

managers hired to oversee contractors just prior to termination of the MSA and during the 

transition to Hybrid 

266. Under the theory of being made whole following the breach of the MSA, the State 

would have to show that these hires were made to return to the system in place prior to 

Modernization, performing similar tasks as had been done previously. 

267. IBM and the State agreed to the fi’arnework outlined in the MSA with the 

understanding that IBM would meet certain o Jligations under MSA. IBM failed to meet those 

obligations, resulting in the breach of contract. "lhe breach does not mean IBM has to pay for every 

subsequent claimed damage, only those natural y flowing from the breach as contemplated by the 

terms of the MSA. 

268. This presents an issue of whethe these damages are consistent and arising from the
J 

breach. The State’s position is that had Modernization worked properly, then the staffing reduction 

would not have caused problems. Because Mod ernization did not work properly, the State sufi'ered 

damages by having to rehire Staff.
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269. 

thanlit was prior to the MSA. The State would e 

paid‘to return to pre-MSA staffing levels. 

This Court finds that such an award would be putting the State in a better position 

ssentiaily receive a windfall from IBM by being 

270. While the State was insourcing the program, hiring forty-five new managers falls 

outside of “reasonable costs associated with bringing a similar service in-house,” and because they 

are new staff, their cost cannot be considered “Reprocurement Costs” as the additional hires do 

not support that the State was installing a 116‘ 

Services.” 

271. These workers do not constitute 

v regime “similar to the applicable terminated 

a difl'erential in between the fees paid under the 

previous Modernization regime and those now under Hybrid because these workers were not 

around under Modernization. 

272. These worker expenses are not re 

the MSA, and they are not external advisor 

Reprocurement. While their efi'orts can loosely b 

forty-eight full-time employees and additional m 

a program previously provided by IBM and inste 

than it was prior to the MSA. 

273. The Court hereby DENIES the S 

new staff persons to manage the project and ove 

prove by the greater weight of the evidence that 

iiiid Overtime tafix issues left by Moderniza 

: 

274. Once the State began the proces 

address the lingering problems lefi over fi'orn II

I 

asonable costs to replace a terminated portion of 

s, consultants, or attorneys assisting with the 

e attributed to MSA § 15 “staff time costs,”vhiring 

anagers goes well beyond the aims of in-sourcing 

ad constitutes putting the State in a better position 

tate’s claims for damages regarding the hiring of 

rsee subcontractors because the State has failed to 

IBM’s breach caused these damages. 

ion 

5 of reasserting control from IBM, the State had to 

lM’s failed program.
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275. As part of this process, State em; 

Modernization program and prepare for the Sta 

276. Unlike the State’s claim for o 

Modernization project, the overtime damages c 

afier the termination of the MSA. 

. 277. The State has alleged that its wo 

lingering issues that Modernization had present 

through its damages expert on the hours spent t 
I 

278. Pursuant to the Supreme Court’s 

repeated failures of Modernization to live up to 

i 279. The State’s overtime efi‘orts to a 

necessary to correct IBM’s breach of contract. 
' 

280. Indiana Courts have found previ 

right to recover costs directly associated wit} 

addition to replacing the faulty structures. See 1 

App. 1993). 

281. The Court finds that State’s c 

Modernization structure, then, were undertake 

failure to live up to its end of the MSA. 

.’ 282. The costs of such efforts by t1" 

program logically fall under Reprocurement C 

loyees had to work overtime hours to undoalBM’s 

e control of the effort which became Hybrid. 

vertime damages during the implementation of 

laimed for post-Modernization overtime occurred 

rkers had to work overtime in order to address the 

*d and submitted evidence by testimony at trial and 

0 transition to Hybrid. 

findings, IBM’s breach resulted from ongoing and 

the aims of the MSA.
' 

1dress the ongoing Modernization issues were then 

ously that a party that has suffered a breach has the 

repairing the damages caused by the breach in 

7owler v. Campbell, 612 N.E.2d 596, 604 (Ind. Ct. 

vertime hours to undo the extensive but faulty 

n to correct the damage caused directly by IBM’s 

e State to reassert control and install the Hybrid 

incurred by the State to bring the applicable terminated services in-house. The State was obligated 

to reassert control over its welfare services pr 
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osts as they are the reasonable costs and expenses 

agrams to ensure that none of its clients would be



prevented from receiving the benefits to which t 

and federal programs. 

_283. Because these overtime damage 

hey are entitled as accepted applicants of the state 

constitute Reprocurement Costs, these damages 

will be considered direct damages pursuant to the terms of the MSA. Thus, this Court finds that 

the State has shown by the greater weight of the 

now the Court will determine what the amount 

evidence that IBM’s breach caused these damages 

f these damages are based on the evidence. 

284. IBM has also argued that the State’s damage claims are overinflated due to its 

refiisal to implement a “simplified reporting” scheme that would have reduced the State’s number 

of overtime hours. IBM’s evidence of email 

refilsing to implement “simplified reporting” in 

disheartening to read. However, this evidence 

conversations between state officials willingly 

an efi'ort to drive IBM to the negotiating table is 

does not completely controvert the State’s expert 

testimony and evidence relating the post-Modernization overtime costs. 

285. There was no evidence presen ed to this Court that the State would not have 

suffered such damages even if the State had used the simplified reporting process. 

286. The Court therefore finds that 

damages related to overtime costs following M 

the State is entitled to the $4,143,787 in direct
J 

Jdemization. 

iv. Hardware and sofiware maintenance cc stsfi'om equipment inherited fiom IBM 

287. 

maintaining the hardware and software taken 

MSA_. 

The State has requested damages resulting from the costs associated with 

over from IBM following the termination of the 

288. IBM has claimed that the State 1' as no basis to claim damages as the State has taken 

the etiuipment which initially belonged to IB 

maintain the equipment. 

M and that the State never directly paid IBM to
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289. 

I 

.' 

owes IBM costs for equipment, so IBM will be 

keptafier the termination of the MSA. 

290. 

maintenance costs anyway under the MSA flat fe 

was to provide under the MSA. Due to IBM’s bre 

as part of reasserting control under Hybrid. 

291. 

For IBM’s first argument, the Sup 

While the Court understands 1B 

reme Court has already recognized that the;State

| 

compensated for the equipment which the State 

M’s argument that the State would have paid 

3, that flat fee was for the bundle of services IBM 

rob, the State must pay for each service piecemeal 

Therefore, this Court finds that the State has proven by the greater weight of the 

evidence that IBM’s breach caused the State to incur these damages. 

292. The State would not have incurre 

under the MSA. 

293. As the State has paid these dam. 

finds that these claimed damages fall under Rep 

294. As Reprocurement Costs, these d 

out of IBM’s breach. 

295. The Court finds that the State is 

1 these costs had IBM not breached its agreement 

1ges as part of insourcing the project, the Court 

ocurement Costs. 

images will be considered direct damages arising 

entitled to the $9,699,639 in direct damages for 

maintenance costs for equipment taken over from IBM following IBM’s breach of the MSA. 

v. Payments to consultants to assist w 
Modernization 

. 
296. Included in its damages are cons 

welfare distribution regime from IBM. 

. 
297. The State has only requested the 

only fee which could be ascertainable as relati 

Hybrid. 

th converting operational system away fiom 

rltancy fees to assist the State with taking over the 

consultancy fee for Kelley Hanley as that was the 

ng to overseeing subcontractors in the switch to
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'- 298. Included in Reprocurement Cos 

of the :services previously provided by IBM. 

~' 299. 

MSA. 

‘ 300. 

IBM’s breach did make it necessary for the Sta 

. 

301. 

consultancy fee totaling $435,952. 

5 are consultancy fees to assist in the in-sourcing 

The fee of this consultant falls du'ectly in line with the arrangement set forth in the 

The Court finds that the State has proven by the greater weight of the evidence that 

e to hire Kelley Hanley. 

The Court hereby finds that the State is entitled to direct damages for this 

, vi.‘ Additional Leasing costs afier Modernization 

, 
302. As stated, the additional leasing 

the' more centralized offices to the local help centers. 

‘ 

303. This shift was executed as a r 

costs resulted from the shifi of staff persons fiom 

sult of IBM’s Modernization program failing to 

adequately process applications from clients who lack access to telecommunication devices or 

otherwise relied heavily on the face-to—face assistance. 

304. The additional leasing costs rep resent a pivot away from the centralization efi‘orts 

of Modernization; however, the model resultec 

determined to constituted IBM’s breach. 

305. 

offices to alleviate the problems resulting fi'o 

Modernization. 

306. The increase in personnel locate 

for the staff, prompting the increase in rents. Tl 

to equal $3,705,526. 

in the series of failures which the Supreme Court . 

The result of the breach promfted the State to reallocate resources to the local 

11 the previously understaffed local offices under

| 

d at local offices necessitated an increase in space 

e State’s damages expert calculated these damages
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307. This Court hereby finds that the State has proven by the greater weight of the 

evidence that IBM’s breach caused the State’s damages. These damages fall under the reasonable 

costs incurred by the State to take the processing and handling of claims in-house fiom IBM, and 

constitute Reprocurement costs and thus are dirert damages. 

308. 

due to the increase in costs of rent. 

The Court finds that the State is entitled to receive $3,705,526 in direct damages 

vii. Expenses to Convert ICES to work with Hybrid 

309. 

sofiware to work properly with the Hybrid sofiw 

310. 

appear to be in line with the State’s fees f 
Reprocurement Costs provision. This Court fin: 

Following the State’s taking over 1 

The expenses related to consultaJ 

rom IBM, the State had to make changes to EICES 

are, resulting in further expenses fiom Deloitte. 

its working to adapt ICES to work with Hybrid 

r in-sourcing as contemplated in the MSA’s 

Is that the State has proven by the greater weight 

of the evidence that IBM’s breach caused the State damages. 

311. 

312. The Court hereby finds the State 

from expenditures on insourcing the FSSA pr 

sofiware. 

viii. Routers, Data Lines, and ”Other Costs 

313. Finally, the State has asked 

conversion fi'om Modernization to Hybrid, in 

expenses, data lines, routers, and other ancillary 

As Reprocurement Costs, this Co urt also finds that they are direct damages. 

can recover $2,523,004 in direct damages arising 

ject and getting ICES to work with the Hybrid 

’ Related to Converting to Hybrid 

br out-of-pocket expense associated with the 

eluding computer equipment, sofiware, moving 

expenses associated with the conversion.
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314. 

provision of welfare services from IBM. Thus, 

by the greater weight of the evidence that IBM’ 

3 1 5. 

appropriate Reprocurement Costs as they were i 

These expenses arose directly fi( m IBM’s breach as the State had to in-source the 

this Court hereby finds that the State has proven 

s breach has caused these damages. 

The additional equipment, movir g expenses, and other ancillary costs appear to be 

ncurred by the State to bring services in—house and 

they are reasonable necessary administrative c< sts to bring the program under the control of the 

State.
_ 

y 

316. Because these damages fall unde r Reprocurement Costs, the Court finds that these 

areIdirZect damages. 

1‘ 

317. 

moving, equipment office supplies and other an 

F. 
‘ 

Damages Arising Out of Renegotiatio 

: 318. Following the disassociation of 

The Court hereby finds the State is entitled the $1,960,468 in direct damages for 

cillary expenses. 

as with Subcontractors. 

the State and IBM in 2009, the State renegotiated 

each of the contracts with the subcontractors wh 0 were previously working under IBM, the general 

contractor. Both sides now agree that the State 

319. The disagreement stems from v 

the increased payments to the subcontractors a: 

320. IBM has argued that the State 

subcontractors. Provisions in the MSA allowed 

State take over the project from IBM. Thus, II 

outside the scope of the MSA, and IBM sh 

associated with the new subcontracts. 

nas replaced IBM in the role as general contractor. 

hether the State can claim damages as a result of 

a result of the renegotiation. I 

did not need to reinitiate the contracts with the 

the State to step in to the shoes of IBM should the 

3M argues that the renegotiated contracts then are 

puld not be responsible for any additional costs
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=321. 

subcontractors for services well in excess of the 

IBM has also directed the Court to the increases in payments toward the 

e under the Modernization regime.
I 

322. The State has argued that its more active role as the general contractor is justified 

to execute the objectives of the MSA, and part 0 ftaking a more active role is paying higher, fixed 

costs to the subcontractors rather than a more variable, incentive-based pricing structure asunder 

the previous subcontracts. 

323. The Court is not persuaded by IE M’s argument. First, IBM’s current arrangement 

with the subcontractors resulted in the kinds of shortcomings which lead to the breach of the MSA. 

The State operating in the same role woul 1 be perpetuating an ineffective structure for 

modernization the provision of welfare distributJ on services to Hoosier citizens. 

324. Secondly, while IBM may argue 

was paying under the previous scheme, IBM hz 

payments, which exceed several hundreds of mi 

the State in this proceeding. 

325. These damages arise directly fror 

State to take over as general contractor. 

326. While the State may be paying h 

scheme, the Court finds that these damages fall 

in the context of the State taking over operation 

the MSA. 

327. The MSA contemplated a lO-ye 

IBM for a program that improves the distributic 

hat the State’s payments exceed those which IBM 

IS failed to show a direct correlation between the 

[lions of dollars, to the $103 million requested by 

n IBM’s breach of the MSA, which prompted the 

.gher costs to the subcontractors under the Hybrid 

mder Reprocurement Costs as they are reasonable 

to oversee the provision of welfare services under

i 

ar, $1.3 billion agreement between the State and 

n of welfare services in Indiana.
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Z 
328. 

materially breached the agreement. 

: 

E 

329. 

with the kind of distribution program initially s 

at the same time provided a modern approach 

benefits that also provides an outlet to 

telecommunication devices 
, t 

| e 

‘2 330. 
I l 

Both Modernization and Hybrid 

As our Supreme Court has fourd, IBM failed to uphold its end of the MSA and 

In shifting to the Hybrid system, the State was correcting the regime to be in line 

ught in the MSA. It has improved efficiency while 

to the application and determination of eligibility 

applicants who do not have easy access to 

employed largely the same subcontractors; it was 

a matter of redeploying them in a manner to serve the interests of the MSA. It is in this respect that 

awarding damages on this matter is entirely corsistent with still denying damages for hiring forty- 

eight permanent employees. The subcontracts 

disposal of the State while the additional empl 

realign the workforce dedicated to the service 

finds its position to be entirely consistent. 

331. 

$10 million per year of each year the MSA V 

services is reasonable in this context. 

332. The Court hereby finds that th 

represent a reevaluation of the resources at the 

yees represent a rejection of the MSA’s efi‘orts to 

f welfare distribution. On these matters, the Court 

While the $103 million request figure appears to be significant, this represents only 

vas to remain in place. The rededication of these 

6 State has proven by the greater weight of the 

evidence that IBM’s breach caused these damages and the contract permits recovery by the State. 

' 

333. 

arising out of the renegotiation of the subcontr. 

The Court hereby finds that the E 

G. 
§ 

Reduction in damages for “value” pr 

tate is entitled to recover $103,053,988 in damages 

lcts. 

ovided by IBM through Modernization
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334. The Supreme Court has already d 

in its order. 

335. Furthermore, IBM has not design: 

amount for the alleged value received by the Stat 

the State. 

336. Instead, it is clear from the breacl 

the MSA. To argue that all damages are offset, 1] 

which would ofl’set the State’s damage claims. 

337. As has been discussed previously 

to receive damages. This Court will not go agains 

Court to rule that the State’s damages are offset e 

and savings provided by IBM. 

H. State’s Reguest for Prejudgment Intere__ 

338. The State has also requested pre-j 

339. “[P]re-judgment interest is pr 

accordance with fixed rules of evidence and 

damages accrued. Ind. Indus, Inc. v. Wedge P 

1982). 

340. “The ‘ascertainable’ standard 

distinguished fi-om the liability for those dam 

judgment to determine the liability for damage 

trier of fact need not exercise its judgment to a. 

430 N.E.2d at 427. 

etermined the amounts to which IBM is entitled 

ted evidence which would provide a clear dollar

F 

which would preclude an award for damages to 

f 
that the State did not receive the full benefit of 

3M would need to provide evidence of the 'value 

, the Court has found the State has viable claims 

tits own findings and the findings of the Supreme 

utirely by an undefined sum of additional benefits 

st 

udgment interest on the damages award. 

per when the damages are ascertainable in 

accepted standards of valuation at the time the 

rods., Inc, 430 N.E.2d 419, 427 (Ind. Ct. App. 

s in reference to the amount of damages as 

ages. The trier of fact need always exercise its
| 

5. But, pre-judgment interest is proper where the 

sess the amount of damages. Wedge Prods., Inc.,
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341. The Wedge case involved two panicipants in an asset purchase agreement. Included 

in the agreement was a clause stating that the pur chaser would be able to adjust the purchase price 

on finding that any of assets to be “obsolete” as 

342. The purchaser did find some 

defined in the agreement. 430 N.E.2d at 421. 

of the assets to be obsolete and asked for 

reimbursement for the obsolete inventory per the terms of the agreement. When the seller did not 

comply, the purchaser initiated an action and was awarded $48,358.06 in damages plus $31,722.89 

in pre-judgment interests. Wedge Prods, Inc., 4 

343. 

electing to reduce the damage award by the amo 

of obsolete equipment plus an additional $5,000 

430. N.E.2d at 428-29. 

344. The Wedge court also upheld th 

428. In coming to its decision on that issue, the c 

because it was easy for the Court to determine 

plaintiff could clearly recover under the breach 

not have to exercise any discretion to calculate 

345. The case City of Anderson v. Sc 

estate lease of property and the subsequent dar 

City of Anderson had entered into a five-year 1: 

property for a landfill. Realizing that the owne 

until the land had been graded, the City agreed 

lines, and meters. Id. at 730. Years later, the C 

30 N.E.2d at 421. 

On appeal, the Court of Appeals mostly upheld the trial court’s verdict for damages, 

mt the purchaser was able to sell one of the pieces 

credit built into the contract. Wedge Prods, Inc., 

: award for pre-judgment interest. 430 N.E.2d at 

ourt found pre—judgment interest to be appropriate 

the value of the obsolete equipment, which the 

pf the purchase agreement. Id. Thus, the Court did 

he amount of those damages. 

[ling Concrete Corp. involved a breach of a real 

rages. 411 N.E.2d 728 (Ind. Ct. App. 1980). The 

ase with Salling to allow the City to use Salling’s 

r would not be able to use the land after the lease 

to grade the land and raise manhole covers, utility 

ity decided to operate a landfill at a different site
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and no: longer used Salling’s land, leaving Sallng’s land with piles of exposed trash and several 

unfulfilled improvements. Id 

' 346. Salling sued the City for breach 

of what the land would have been worth years 

of contract and was awarded the fair market value 

:arlier had the City completed the proper grading 

The trial court also awarded Salling pre-judgme nt interest. 

347. The Court of Appeals affirmed 

reversed the award of prejudgment interest as 

ascertainable as evidenced by the conflicting te. 

735. 

348. Floyd v. Jay County Rural Elec 

App. 1980), involved a scenario which the Co 

judgnient interest. 

. 349. InJay County, a general manage 

the plaintiff’s funds and personal time for pe 

wrongful procurement and retention of moni 

judgment in favor of the plaintiff against the g6 

principal and interest. Id. at 632. 

350. The general manager challenge 

was not readily ascertainable at the time. In res 

.- 
[The general contractor] has confiised 

. liability, however. The essence of this 
- [The general contractor] continually dr 

determining liability in a multitude of s 

to add the sums of money involved in 
exercise of judgment, merely comput 
allowing pre-judgment interest. 

he damage award, Id at 734; however, the Court 

the fair market value of the land was not readily 

timonies of three difi‘erent damages experts. Id at 

tric Membership Carp., 405 N.E.2d 630 (Ind. Ct. 

rrt of Appeals found in favor of an award 'of pre- 

r of the plaintiff was found to have misappropriated 

rsonal use and there was an allegation of fraud/ 

:5. 405 N.E.2d at 631. The trial court entered a 

neral manager and awarded $44,420.54 combined 

1 the award of interest on the basis that the figure 

ponse, the court stated: 

ascertainable damages with ascertainable 
suit is the claim that over a period of years 
ew on REMC funds for his own use. Afien 
eparate incidents, the trier of fact had only 

Each to determine damages. This calls for no 
ion. We cannot imagine a better case for
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Id. at 636. 

“351. The Court in Jay County also held that: 

The test, the Court said, was whet] er injury and consequent damage was 
complete, must be ascertained as of a particular time in accordance with fixed

. 

rules of evidence and lmown standards of value, which a Court or jury must 
follow in fixing the amount, as distinguished from using one' s best judgment to 
assess the amount for past and future injury or elements not measurable by fixed ' 

standards of value. 

Id. at 636. 

352. “The decision to award prejudgment interest rests on a factual determination” 

Bopp v. Brames, 713 N.E.2d 866, 872 (Ind. Ct. A pp. 1999). “An award of prejudgment interest in 

a contract case in Indiana is warranted if the te 

and the amount of the claim rests upon a mere cc 

Bridge Comm ’n, 714 N.E.2d 219, 225 (Ind. Ct. 2 

v. CSO Architects, Inc, 582 N.E.2d 872, 876 

proper when the damages are ascertainable in ace 

standards of valuation at the time the damages 

ms of the contract make the claim ascertainable 

mputation.” J.S. Sweet Co., Inc. v. White County 

p. 1999) (citing Sand Creek Country CIulb, Ltd. 

(Ind. Ct. App. 1991)). “Prejudgrnent interest is 

ordance with fixed rules of evidence and accepted 

accrued.” J.S. Sweet Co., Inc. v. White County 

Bridge Comm ’n, 714 N.E.2d at 225. (citing Lystarczyk v. Smitts, 435 N.E.2d 1011,1015 (Ind. Ct. 

App. 1982)). “Thus, the award is proper where 

assess the amount of damages.” J.S. Sweet Co., 

the trier of fact need not exercise its judgment to 

Inc. v. White County Bridge Comm ’n, 714 N.E.2d 

at 225. An award of prejudgment interest is generally not considered a matter of discretion. Id. 

In J.S. Sweet Co., Inc. v. White County Bridge 

sued the county bridge commission for breach 

court said, 

Comm ’n, a contractor on a bridge repair project 

of contract, among other things. On appeal the
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“[W]ith respect to the items of bridge deck overlay, additional flagging, toll booth 
5 
repairs, and retainage, the trial court found either that the items were uncontested by the 

: 

parties or made a mere determination th 

. 
contract. As the trial court was not requi 

t the amounts were recoverable under the 
ed to make an evaluation of the amount due for 

these items, Sweet was entitled to prejuc gment interest with respect to those amounts.” 
Id. However, with respect to the bridge 
Commission had to be determined by th 
this amount is not appropriate.” Id. 

- 353. The damages surrounding this p 

discretion not a matter of mere computation of 

damages based on the MSA. In this case, the Cc 

if the damages the State is requesting were 

determines certain damages were caused by IBl\ 

and judge, amount other issues, the credibility 

deck patching, “the amount owed by the 
3 trial court, prejudgment interest with respect to 

esent case with the State and IBM are a matter of 

known values. The State has requested numerous 

urt is required to weigh the evidence to determine 

:aused by IBM’s breach, and then if the Court 

II’s breach, this Court must weigh further evidence 

of the expert witness. Simply put, this Court must 

use its best judgment to assess the amount of ditmages. 
I 

354. This Court has exercised its die 

State’s requested damages were caused by the 1 

reasonable and supported by the evidence. The 

not a mere computation but an exercise of disc' 

355. Thus based on Indiana case law 

DENIES the State’s request for pre-judgment i 

I. 
I 

Direct and Consequential Damages ( 
\ 

356. 

and $3 million for consequential damages. 

. 357.
I 

IBM has alleged that all of the 

As stated, the MSA caps damag. 

cretion and best judgment to determine if all the 

reach and if the amount of damages requested are 

refore, this Court’s determination of damages was 

aim. 

and for the above stated reasons, this Court hereby 

nterest. 

an 

es to the State at $125 million for direct damages
‘ 

State’s damages should be subject to a $3 Emillion 

dollar damages cap as they all should be considered “consequential” damages rather than “direct” 

damages.
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358. As discussed in the prior secti 

awarded the State, other than pre—termination o 

of these damages is $125,887,855, which is sli 

fins, the damage categories which the Court has 

vertime costs, fall under direct damages. The total 

.f‘ttly above the $125,000,000 direct damages cap. 

Thus, this Court must reduce the amount of damages to the cap of $125,000,000. 

359. The pre—termination overtime c sts total $3,664,867. This amount exceeds the $3 

million damages cap for consequential damages under the MSA and will be capped accordingly at 

$3,000,000. 

' 

360. The Court finds that the direct and consequential damages awarded by this Court 

to the State are subject to the damages caps in the MSA in the amounts stated above. 

J. 
‘ 

Post judgent interest for IBM 

361. 

judgment awarded to IBM by the previous trial 

- 362. IBM argues that it should recei 

any set-off of amounts owed to the State and re 

should start accruing back to the date of the pri 

363. IBM has argued that three case 

back to the prior trial courts judgment in 201 

N.E.578, 583 (Ind. 1999); Irvine v. Irvine, 685 

v. Renner, 746 N.E.2d 111, 118 (Ind. Ct. App. 

. 

364. The State argues that IBM is no 

trial dourt’s judgment in 2012 but rather once 

directs this Court to the following cases: Bear 

and two cases cited by the Indiana Supreme C 

There remains a question rega rding post-judgment interest for the $49 million 

court in 2012. 

ve post-judgment interest on the damages prior to 

quired by the MSA and the post-judgment interest 

or trial court’s original judgment.
I 

5 support its argument for post-judgment interest 

2. Those cases are Poehlman v. Fefermnn, 717 

N.E.2d 67, 71 (Ind. Ct. App. 1997), and Grubnich 

2001). 

entitled to post-judgment interest back to the prior
‘ 

this Court enters judgment. In support, the State
‘ 

*1 v. Wausau Ins. Co., 765 N.E.2d 524 (Ind. 2002) 

aurt in Beam being Mason v. W. Mortg Corp., 754
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l I, 

P.2d 984 (Utah Ct. App. 1988) and Maynard v. 

both which are not binding authority but maybe 

'3 65. The prior trial court found that IB 

in the possession of the State. The trial court 

overturned in the higher courts. 

366. In its Findings of Fact, Conclusio 

court entered the following: 

1. Trial judgment entered f 
Complaint in the amount of Twelve Mil 
ISixteen Dollars and No Cents ($12, 08 

'(reitcrated in the amount of Forty Million 
judgment amount totals Fifly Two Mill 
Sixteen Dollars and No Cents ($52, 081, 

2. 
Complaint, and the State takes nothing 

3. Accordingly, State’s Mo 
Breach of Contract claim is denied. 

367. Inthe Supreme Court’s order rent 

specifically upheld IBM’s claim for damages s 

the Indiana Supreme Court reversed the prior t 

the MSA, affirmed the Court of Appeals on a1 

award of $40 million in assignment fees and $9 

trial court’s denial of deferred fees to IBM, and 

early termination close out payment and 8 

Furthermore, the Indiana Supreme Court reman 

the amount of fees IBM is entitled to for Chan 

Maynard, 251 S.W.2d 454, 456-457 (Ky. 1952), 

ac instructive to this Court. 

VI was entitled to damages for the equipment now 

also awarded additional damages, which' were 

PS 
of Law, and Judgment for IBM The prior trial 

or IBM and against the State on IBM’s 
ion Eighty One Thousand Four Hundred 
1, 416). Previous summary judgment is 
Dollars and No Cents ($40,000,000). Final 
on Eighty One Thousand Four Hundred 
416), plus prejudgment interest and costs. ' 

Judgment entered for IBM and against the State on the State’s 

ion for Involuntary Dismissal of IBM’s 

anding this cause for damages, the Supreme Court 

rlrrounding the repossessed equipment. However, 

rial court finding that IBM did materially breach 

other issues including: afiirming the triallcourts 

510,795 in equipment fees to IBM, affirming the 

reversing the trial court’s award of $2,570,621 in 

10,632,333 in prejudgment interest to: IBM. 

ded the case to the prior trial court to determine 

ge Orders 119 and 133, and for calculation of the
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partiesildarnages consistent with this opinion, including any appropriate offsets to the State as a 

result oi‘ IBM’s material breach of the MSA. 

368. The Indiana Court of Appeals, in State v. IBM, 4 N.E.3d 696 (Ind. Ct. App. 2014), 

did reverse four of the prior trial court’s awards tr IBM. Specifically, the Indiana Court of Appeals 

reversed the trial court’s award of $2,570,621 in Early Termination Close Out Payments and 

$10,632,333 in prejudgment interest to IBM. The Supreme Court remanded the case to the trial 

court to determine the amount of fees IBM was 

determine the State’s damages and ofl'set any 

material breach of the contract. 

369. Due to the reversals made by the I 

Court, this Court will need to enter a new judgm 

.370. The issue before this Court is 

determination of damages undoes IBM’s right K 

371. Under Indiana statute, a person ( 

judgment interest that accrues until the judgment 

interest, the purpose of post-judgment interest is 

interest for the deprivation of the use of money. 

372. The State also agreed under the 

post-j udgment interest in the event IBM were to 

373. The issue is whether the Supre 

whether the original trial court’sjudgement is s 

entitled for Change Orders 119 and 113 and to 

damages awarded to IBM as a result of IBM’s 

ndiana Court of Appeals and the Indiana Supreme 

ent order. 

whether the order remanding this cause. for a 

post-judgment interest. 

warded a monetary judgment is entitled to post- 

is paid. Ind. Code § 34-13-1-6. Like prejudgrnent 

to compensate fully the injured party by providing 

Grubm‘ch, 746 N.E.2d at 1 18 (Ind. Ct. App. 2001). 

terms of the MSA that IBM would be entitled to 

win a judgment against the State. See MSA '9‘ 4.7. 

are Court’s order represents a new judgment or 

unply modified.
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374. IBM has alleged that this point i , only an issue because its lawsuit, for which it 

originally sought recovery of these damages fr( 111 the State, was consolidated into the lengthy 

litigation before today. 

375. While IBM may have filed a separate case, the causes were consolidated relatively 

early in the proceedings for the purposes of judic ial efficiency. 

376. 

(Replay Brief on Post-Judgment Interest, 4-5), 

judgment interest is available through the fact th 

Ct. App. 1993). 

377. 

where the plaintiff had blatantly failed to comply 

case is an issue of an entitlement to damages f 

order. 'While the procedural rights and obligatic 

just‘ as they would in the instance of claims and 

not present an instance where the Court could 

remains unconvinced by IBM’s argument for p 

filed an earlier case with a separate cause numb 

378. IBM, however, has also noted th 

interest, citing case law where awards that were 

remained eligible for post judgment interest. I 
1997).. In Irvine, the court simply modified 

dissolution proceeding but did not modify the j 

applies to the facts of this case. 

In its brief, IBM directs the Court to the case of Gray v. Westinghouse Elec. Corp., 

to support its argument that it’s right to, post- 

at it had filed a separate suit. 624 N.E.2d 49 (Ind. 

Gray, however, involved a dismissal of a complaint under Ind. R. Trial P. 41 (E) 

with court orders. 624 N.E.2d at 55. This pjresent 

allowing a trial, not a failure to follow a court’s 

ns remain following the consolidation of causes, 

counterclaims, the present factual scenario does 

base its ruling on such an argument. The Court 

est-judgment interest under the theory that it had 

er. 

t Indiana law supports an award of post-judgment 

altered but remained in force by appellate courts 

"vine v. Irvine, 685 N.E.2d 67, 71 (Ind. Ct. App. 

the amount of monies awarded the wife lin this 

Jdgment. Id. This Court does not find that Irvine
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379. In Poehlman v. Feferman, 717 N.E.2d 578, 583—84 (Ind. 1999), the issuelbefore 

the Supreme Court was whether the qualified health care provider and the Fund were required to 

pay post-judgment interest on the damages awarded. The Supreme Court did not modify the 

judgment or damages amount. The Court held that if a “qualified health care provider under the 

Act is not liable for any amount in excess of $100,000, including post-judgment interest,” the 

provider has no incentive to satisfy timely its de bt obligations at, near, or over the $100,000 limit. 

Id Similarly, if the “Fund is not required to pay any amount over the total liability limit of 

$750,000,” the Insurance Commissioner also has no such incentive. Id. This Court does not find 

this case applicable to the facts at hand. 

380. In Grubnich v. Renner, the court held that the plaintiffs, the Renners, received a 

money judgment on February 12, 1997, but Gmbnich did not satisfy the judgment until March 8,
l 

1999:3746 N.E.2d 111, 113-14 (Ind. Ct. App. 20 

judgment and held that interest at the statutory 

until satisfaction. Id. The Grubm'ch court simpl 

in this case. Thus, this Court does not find this 

381. The Indiana Supreme Court dec 

Poehlman cases cited by IBM. The Beam Com 

does not reverse the judgment for the plaintifl 

original verdict on the modified amount. Bean 

§ 24-4.6-1-101 calls for post-judgment interest 

01). The Court of Appeals affirmed the trialcourt’s 

rate for the period from the date of the judgment 

y affirmed the judgment which is not what occurred 

case applicable. 

ided Beam in 2002 after the Grubm'ch, Irvine and 

t held that when the Appellate Court modifies but 

, post-judgment interest runs from the date of the 

, 765 N.E.2d 524, 534-535 (Ind. 2002). Ind. Code 

from the date of the “verdict” in a jury trial or the 

findings in a bench trial. Id. If a judgment is reversed on appeal and remanded to the trial court for 

the entry of a newjudgment, post—judgment in+ 

new judgment. Id. 

rest accrues fiom the date the trial court enters the .
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382. In Beam, the Indiana Supreme Court held that it is the more sensible view that the 
'l 

post+judgment interest on a modified but not rev 

judgment from the trial court. 765 N.E.2d at 

compensates plaintiffs for the loss of money that 

to them throughout the time of the pending appe 

:rsed judgment start from the date of the original 

534-535. If a judgment is increased, this rule
I 

has been determined to have rightfully belonged 

a1. Id. It also reduces the defendant‘s incentive to 

continue to resist a plainly meritorious appeal me rely to obtain the lower interest cost produced by 

the initial award. Similarly, if a judgment is reduced on appeal, interest should run only on the 

amount to which the plaintifi‘ is entitled, not on: greater sum. Id. , 

383. Thus, the question for this Court 

384. In this case, the plain language 0 

entered for IBM and against the State”. The Inc 

5 the judgment merely modified or reversed. 

fthe prior trial court’s stated that “judgment was
I 

iana Supreme Court reversed the trial court’s the 

judgment on the State’s breach of contract clam by holding that IBM materially breached the 

MSA. In conclusion, the Supreme Court ordere 

any appropriate ofi'sets which are contained ir 

equipment, assignment fees, and change order d 

385. Therefore, this Court finds that 

reversed, and thus, under Indiana law, IBM is u 

of the prior trial court’s judgment entry for IBM 

interest from the date of this judgment after this 

MSA and as instructed by the Indiana Supreme 

. 
386. To the extent that any of these I 

that any of these Conclusions of Law constitute 

K. Offset of Damages 

i this Court to calculate the parties’ damages and 

the MSA, which this Court takes to mean the 

amages owed to IBM. 

the trial court judgment in favor of IBM was 

ot entitled to post-judgment interest from the date 

in 2012 but rather is only entitled to post-judgment 

Court has conducted the offset as required by the 

Court. 

indings of Fact constitute Conclusions of I..aw or 

Findings of Fact, they shall be construed as such.
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387. The Indiana Supreme Court opinion clearly stated that this Court should 

conduct a set-off process before entering its finar judgment. State v. IBM, 51 N.E.3d 150, 

168 (2016).
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a. Pre—termination Damages: 

b. Post-termination Damages 

'.
l 

c.4 Total State Damages 

The Court hereby finds the State to be e'ititled to the following damages: 

i. 

ii. 

iv. 

i. 

ii. 

iii. 

iv. 

v. 

vi. 

vii. 

xv. Direct: $125,000,000 ($125 

IV ORDER 

Disengagement Fees: $0 

Overtime to fix pre-Termin 

(consequential) 

Expenses to hire MRT: $0 

ICES Projects to Fix Moderrization: $365,491 (direct) 

Costs for unnecessary eligib 

New Staff to Manage Projec 

State Overtime to fix post-1V 

Hardware and Software Mai 

Kelley Hanley consultant fe 

Leasing Costs: $3,705,526 ( 

Expenses to Convert ICES t 

lity hearings $0 

t: $0 

ntenance: $9,699,639 (direct) 

:: $435,952 (direct) 

direct) 

0 Hybrid: $2,523,004 (direct) 

ation Modernization backlog: $3,664,867 

odernization backlog: $4,143,787 (direct) 

Equipment, Data lines and other ancillary expenses for Hybrid: 

$1,960,468 (direct) 

(direct) 
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887,855 subject to damages cap) 

‘. Subcontractor payments in excess of expected payments: $103,053,988



xvi. Consequential: $3,000,000 ($3,664,867 subject to damages cap) 

'State’s damages egual: $128,000,000 

b. 

i. 

ii. Equipment Fees: 9,510,795 

iii. Damages for Change Orders 

iv. Post judgment interest: $0 

All told, IBM’s damages equal: $49,821,891.00 

Assignment Fees: $40,000,00 

The Court hereby finds IBM to be entitled to the following damages:

f 

19 and 133: $311,096 

The State’s damages shall be offset by IBM’s damages, resulting in a net damages award 

in favor of the State and against IBM in the amount of $ 78,178,109.00. 

,Ind. Code § 24-4.6-1-101 states that “except as otherwise provided by statute, interest on 

judgments for money whenever rendered shall 

finding of the court until satisfaction at: (1) the r 

which ;shall not exceed an annual rate of eight I 

may properly have been charged according to tl" 

of eight percent (8%) if there was no contract b 

Thus, afier applying the set-off procedu] 

the Court hereby finds that the State is entitled 

percent (8%) annual rate. 

be from the date of the return of the verdict or 

ate agreed upon in the original contract sued upon, 

ercent (8%) even though a higher rate of interest 

8 contract prior to judgment; or (2) an annual rate 

I the parties. 

e pursuant to the Indiana Supreme Court opinion, 

to post-judgment interest in the amount of eight
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V. 

.On the State’s Complaint the Court her 

JUDGMENT 

:by enters judgment on behalf of the State and 

agaihst IBM on Count I: Breach of Contract (as the Indiana Supreme Court held IBM breached 

the MSA) for a total judgment of $128,000,C 00. On the remaining Counts of the State’s 

Complaint, the Court hereby enters judgment on 

Breach of Express Warranty, Count III: Unjust 

Deferred Fees, Count V: Declaratory Judgment: 

Indemnification. On January 25, 2012, the Cou 

and against the State on Count II: Breach of EX] 

was not entered as a final judgment. In addition, 

Court had also previously entered Summary Jud 

Counts IV, V, and VI of the State’s Complaint. 

, 
On January 25, 2012, the trial court gran 

and stayed enforcement pending final judgment 

behalf of IBM and against the State on Count H: 

Enrichment, Count IV: Declaratory J udginent: 

Jnenforceable Penalty Provisions, and Count VI: 

rt entered Summary Judgment on behalf ot‘ IBM 

)ress Warrant and III: Unjust Enrichment, which 

counsel for the State informed this Court that the 

gment on behalf of IBM and against the State on 

ed summary judgment on IBM’s assignment fees 

This Court hereby enters judgment on behalf of 

IBM and against the State on IBM’s Amended Complaint Count I: Breach of Contract for 

assignment and equipment fees in the arnounlt of $49,821,891.00. The Court hereby enters 

judgment on behalf of the State on IBM’s Ame rded Complaint on Count II: Replevin, Count IH: 

Conversion, and Count IV: Unconstitutional Taking Without Just Compensation. (In accordance 

with a prior order issued on January 25, 2012 entitled “Order on Summary Judgment Relating to 

IBM’s Counts II, III, and IV which was not entered as a final judgment in accordance with Ind. 

T.R.54(B)).
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'Afier conducting the set-ofl‘ as ordered I y the Indiana Supreme Court, this Court hereby 

finds that the State is entitled to a judgment ag 

post-judgment interest as of the date of this judgment at 8% per annum. 

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED: 

1. 

CBl‘ill'l 
Date 

There is no just reason for delay and this Court enters final judgment on this' case
‘ 

' 

as follows: A) the State is entitled to judgment in its favor and against IBM on 

Count I: Breach of Contract of dfie 
State’s Complaint; B) IBM is entitled to 

judgment in its favor and against the State on Count II: Breach of Express 

Warranty, Count 111: Unjust Enrichment, Count IV: Declaratory Judgment: 

Deferred Fees, Count V: Declaratory Judgment: Unenforceable Penalty 

Provisions, and Count VI: Inderrnification of the State’s Complaint; C) the State 

is entitled to judgment in its favc r and against IBM on Count H: Replevin, Count 

IH: Conversion, and Count IV: U 

ainst IBM in the amount of $78,178,109.00 plus 

neonstitutional Taking Without Just 

Compensation of IBM’s Amended Complaint; and D) IBM is entitled to
f 

judgment in its favor and agains 

assignment and equipment fees 3 

This Judgment is a full, complete, and final Judgment on all issues raised in 

the State’s Complaint and IBM’s 

The Clerk of this Court shall en er this Judgment in the Judgment Docket.

‘ 

the State on Count I: Breach of Contract seeking 

n IBM’s Amended Complaint. : 

Amended Complaint in this case. 

"mama-aw 
I-llkon. Heather A. Welch, Special Judge 
IV arion Superior Court No. 1 
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