Case 3:05-cv-01127-HZ Document 93 Filed 04/01/16 Page 1 of 27

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

PORTLAND DIVI SION

EDWARD SLAY MAN, DENNIS
McHENRY andJEREMY BRINKER,
individudly and on beH#of al others
similary situated,
Plaintiffs,
V.

FEDEX GROUND PACKAGE SYSTEM,
INC.,

Defendan

JON LEIGHTER and DAVID SACER,
individudly and on beh#of al others
similarly situated,

Plaintiffs,
V.
FEDEX GROUND PACKAGE SYSTEM,
INC., andFEDEX GROUND PACKAGE
SYSTEM, INC. db/aFEDEX HOME
DELIVERY, INC.,

Defendats.

TIMOTHY BERG, individudly and on
behdf of al others similany situaed,

Plaintiffs,
V.

FEDEX GROUND PACKAGE SYSTEM,
INC.,

Defendan
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CLASSACTION SETTLEMENT AGREEMENT

This ClassAction Settlement Agreemert (with the exlbits atached her®, cdledively
referredto hereén asthis or the “Agreanent” or “ Settlemert Agreement”) is made and eered
into as of this 26th day ofFebruary, 2016, ieveen Edwardblayman, Denis McHenry,Jeremy
Brinker,Jon Laghter, Davd Spicer, and imothy Berg (cdledively, the “Plaintiffs’), on behf
of themselves andthe Class as defined béow, and DefendarFedEx GroundPackageSystem,
Inc. ("FXG”) (colledively, the “Patties’), to settle, fuly and fndly, dl of the Released Claims
(as defined béow). Ths Agreemert is madein corsiderdion ofthe fdlowing fads:

A. Certain disputes and dfferences have aisen beéweenthe Parties concering
FXG’s classficaion of ClassMembers asindependencortradors instead of enployees.
Plaintiffs dl egethat, based uporthis employmen classfication, they andhe members of the
Classwere, anong dherthings, unawfully depived ofthe benats of the Oregonabor and
employmert laws and were nbpad dl wages due.

B. There are currdly three réated caes pendngin this district beforethe Court:
Sayman v. FedEx dund Package Sy Inc, 3:05-cv-01127-HZ (Saymani), filedJuly 20,
2005 Leighter v. FedEx Gound Package Sy Inc, 3:07-cv-00818-HZ (Leighter”), filedJune
1, 2007 andBerg v. FedEx Gound Package Sy Inc, 3:14-cv-01663-HZ “Ber@”), filed
October 20, 2014Coll edively, Sayman Leighter, andBerg, will be referredo heren asthe
Litigaion.

C. After each othe canplaintsin SaymanandLeighter was filed,the caes were
trarsferredto the Nothern DOstrict of Indiana & part of multi-district liti gation proceenhgs
underthe capionIn re FedEx Gound Package Sy Inc. Empoymen Pradices Litig., 3:05-md-
00527 the “MDL Proceedng”). The Thrd AmendedComplaint in Saymanal egedthe
following cawes of adion: (1) illegd dedutions from wages under QRS 652.610 (2) fraud (3)
rescission ofthe Operting Agreenert; and (4) delaraory rdief. TheComplaint in Leighter
alegedthe fdlowing cawes of adion: (1) illegd dedutions from wages under RS 652.610 (2)
rescission; (3) dedaraory rdief; (4) injundive rdief; (5) falureto pay ovetimein violation of
ORS653.261 and (6) penéy wages under ARS652.140. IrtheMDL proceedng, the dstrict
coutt cetified dasss for the daims under QRS chapers 652 and 653n SaymanandLeighter.
Plaintiffs thenmoved forsummary judgmert on enploymert status. In an opnionissued on
Decanber 13, 2010the MDL district coutt deriedthemotions, bu sua sporte grarted summary
judgmernt to FXG onthe cetified daims. Following renandto the dstrict cout in Oregonthe
patties crassmoved forsummary judgmert onthePlaintiffs' rescission damsin bah cases. The
district coutt grartedFXG’s motion and dered gaintiffs motion e moat. Find judgments were
erteredin bah caes onMay 25, 2012, andl@ntiffs appeéed.

D. On August 27, 2014the US. Court of Appeds for the Ninth Circuit revesedthe
MDL court’s summary judgmert degsion, andssued an omion finding tha the members of the
SaymanandLeighter classes were enployees as a matter of Oregorlaw, and orderetha the
cases be renanded wth instructions to thetrial cout to erter summary judgmert in favor ofthe
classonthe qustion of anploymen status. Sayman v. FedEx dund Package Sy Inc, 765
F.3d 1033 (¢h Cir. 2014).
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E. On O¢ober 20, 2014the firstcomplaint in Berg was filed. TheSecond Anended
Complaint, filed onFebruary 17, 2016 llegedthe fdlowing daims: (1) ill egd dedud¢ions from
wages under RS 652.615 (2) pen#ty wages under RS 652.140 and 652.15@nd (3) fdureto
pay ovetimein violation of C(RS653.261.

F. ThePatrties, through cousel and wth the asisance of anedator, have engaged
in am’ s-lengh settlemert negdiations. All Partiesin the Litigation have agreet settle the
Litigaion.

G. TheParties undestand, acknowedge, and agrabat this Agreemert corstitutes
the canpromise of dl the dsputed daims a isuein the Litigaion andthat it is the deire and
intertion of each othe Partiesto effed a find and canplete resolution ofthe Litigaion and of
the Released Claims of the Plaintiffs andClassMembers, induding dl costsand d@torneys fees
incurred.

H. Plaintiffs andClassCounrsel: (1) have exanined and cosideredthe bendts to be
providedto ClassMembers underthe settlemert provided forin this Agreamert (the
“Settlement”) ; (2) have cosideredthelaws of Oregon andhe daimstha have been and chil
be s&<rted rdatingto the dassficaion of ClassMembers as independeincortradors; and (3)
bdievethe Settlement to be far, reasonalle, and adeque, andn the betinterest of the Class
taking into accouhthe benats providedto ClassMembers throughthetemms of the Settlemert,
the decsions renderedn the Litigaion, the iisks of liti gaion, andhelengh of time tha woud
be requredto canplete the Litigaion and any appéa

l. ThePatrties further acknowedgethat this Settlement is a canpromise of dsputed
claims andtha FXG is nat in any way arhitting liallity by erteringinto this Settlement. FXG
has a al times disputed, and cotinues to dispute, the dlegdionsin the Litigaion, demesthat it
has conmitted any volation oflaw, miscondud¢, wrongdaong, or any ther a¢ionable condut
deriesthat it misclassfiedPlaintiffs andthe ClassMembers, and deres anyliahility for any of
the damstha have or cold have been rsedin the Litigaion regarthg the dassficaion ofthe
Plaintiffs andClassMembels as independeincortradors, bu bdievestha the Settlemen as
providedin this Agreemert will avad thesubstartial experse and dsruption of cortinued
liti gation.

J TheParties bdievethat the Settlement is fair, reassonabde and adeque. The
Settlement was arrived d through am’ s-lengh negdiations, taking into accounadl reevart
factors, and wil materialy beneit ClassMembers. TheParties recogmzethe uncetainty, risk,
experse, and diay datendan to cortinuing the Litigationthroughtrial and any appéa
Accordngly, theParties desire to fully, findly, and forevesettle, conpromise, and tscharge 4
disputes and ¢aims atising from or rdating to the Litigaion.

Thereforejn corsiderdion ofthe pranises and agrements cortained heran, the Parties
agree and covenaass follows:
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DEFINITIO NS

As usedin this Agreamert, the fdlowing defnitions (in addtion to those set forth
elsewhere her@) shdl appy:

A. “Ad ministration Expeses’ mears ressonalle fees and expesesincurred bythe
Settlement Administrator for: (1) preparaon andmaili ng ofthe Settlement Notice andForms
follow-upmaili ngs, and renindermaili ngs; (2) prepardon andmailing ofthe ndice requred by
theClassAction FairnessAct, 28 US.C. 81715 (3) estadishment of a welsite to provde ndice
to ClassMembers regarding the Settlemert and for aher purpaes set forth heren; (4) recept
and evéuaion of ext¢usion requstsfrom Berg ClassMembers; (5) recépt and eviudion of
Formssubmitted byClassMembers for paymen underthis Settlemert; (6) procashng ohedions
to the Settlement; (7) estadishment andmaintenance othe ClassSettlement Fund, whchis
intendedo be a “qulfiedsettlement fund” under Inernd RevenueCode § 468 and Treaury
Regdation § 1.468-1, as describedin Sedion Ill.A below; (8) prepaing and fling feder&a
incame tax reurns for the ClassSettlemert Fund, & well as any dhertax fili ngs the Class
Settlement Fund must make under fedelastete, orlocd law; (9) payng and depsiting the
federd taxes owed bythe ClassSettlement Fund under Tresury Reguation § 1.468-2, a well
as anystate orlocd taxes owed bythe ClassSettlement Fund (10) prepang, flling, andssuing
al necessarytax repoting formsfor the ClassSettlement Fund,induding IRSForms 1099
andor W-2 regarthg the dstribution of paynerntsto ClassMemberls, ClassCoursel, and
Plaintiffs; (11) prowding FXG with copes of dl tax repoting and ilings made forthe Class
Settlement Fund,induding copes of the check and RSForms 1099 or W-2ssuedto Class
Members, ClassCoursel, andPlaintiffs, and any ther docunentationto show tha thetax
repoting and fli ngs weretimely trarsmittedto the Claimarts andthe apgicadetaxing
auhorities; (12) maili ng of settlement paymensto Higible ClassMembers whotimely submit
Valid Claims; (13) maili ng, ortrarsfer by wire, of payneni(s) for atorneys fees and catsto
ClassCoursel; (14) mailing ofservice awardto Plaintiffs; and (15) perfanance of any ther
adions spedfiedin this Agreanen or mutudly requested bythe Partiesin writing.

B. “Claim Form” mears the propged fom attached her® as Exhibit E, to be
approved bythe Court andsubmitted,in accordance ith Sedion Il of this Agreemen, to the
Settlement Administrator by ClassMembers who wish to recéve a paynent pursuart to the
Settlemert.

C. “Class’ is used cdledively to referto the Litigaion’s currerily cettified dasses
andsubdassesin SaymanandLeighter, as well an addtiond classandsubdasssin Berg. The
cettified dassin Saymanis defined &:

All peisonswhao: 1) enteredinto anFedEx Ground oFedEx Hame Ddivery
Form Operding Agreenent (now known a OP-149 and~orm OP-149-RES); 2)
drove a verltle on a fll-time basis (meanng exdusive oftime off for canmonly
excused employmert absences) from July 20, 199%hrough Otober 15, 20070
provide packageipk-up and dievery services pursuart to the Operting
Agreamen; and 3) were idpached ot of atermind in the state of Oregon.
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The cetified dassandsubdasssin Leighter are defned &:

All personswho: 1) enteredinto aFedEx Ground oFedEx Hane Ddivery Form
Operding Agreenent (now known & OP-149 and~orm OP-149-RES); 2) drove
a vehcle on a fll-time basis (meanng exdusive oftime off for canmonly
excused enploymert absences) from July 20, 199%hroughJduly 27, 20090
provide packageipk-up and dievery sernvices pursuart to the Operting
Agreamen; and 3) were idpached ot of atermind in the state of Oregon.

All personswho: 1) enteredinto aFedEx Ground oFedEx Hane Ddivery Form
Operding Agreenert (now known & OP-149 and~orm OP-149-RES); 2) drove
a vehcle on a fll-time basis (meanng exdusive oftime off for canmonly
excused enploymen alsences) to provide packageipk-up and devery services
pursuart to the Operting Agreenert; 3) were dspached ot of atermind in the
state of Oregonand 4) who, tanytime fran August 10, 2005hroughJuly 27,
2009 operted velicles with a gresvehcle weght rating oflessthan 10,001
pound.

All personswho: 1) enteredinto aFedEx Ground oFedEx Hane Ddivery Form
Operding Agreenent (now known & OP-149 and~orm OP-149-RES); 2) drove
a vehcle on a fll-time basis (meanng exdusive oftime off for canmonly
excused anmploymert absences) to provde packageipk-up and dievery services
pursuart to the Operting Agreanert; 3) were dspached ot of atemmind in the
state of Oregonand 4) whee Operéing Agreenen was terminaed d anytime
from July 20, 199%hroughJduly 27, 2009.

TheParties have agreetb the fdlowing settlement classandsubdasses definitionsin Berg:

All personswho: 1) enteredinto aFedEx Ground oFedEx Hane Ddivery Form
Operding Agreenert (now known & OP-149 and~orm OP-149-RES); 2) drove
a vehcle on a fll-time basis (meanng exdusive oftime off for canmonly
excused enploymen alsences) from July 27, 200%hroughSeptember 18, 2015,
to provde packageipk-up and dievery services pursuart to the Operting
Agreamen; and 3) were idpached ot of atermind in the state of Oregon.

All personswho: 1) enteredinto aFedEx Ground oFedEx Hane Ddivery Form
Operding Agreenent (now known & OP-149 and~orm OP-149-RES); 2) drove
a vehcle on a fll-time basis (meanng exdusive oftime off for canmonly
excused anmploymert alsences) to provide packageipk-up and dievery services
pursuart to the Operting Agreanert; 3) were dspached ot of atemmind in the
state of Oregonand 4) who, tanytime fram July 27, 2002hroughSepember
18, 2015, opetad velcles with a gresvehcle waght rating oflessthan 10,001
pound.

All personswho: 1) enteredinto aFedEx Ground oFedEx Hane Ddivery Form

Operding Agreenert (now known & OP-149 and~orm OP-149-RES); 2) drove
a vehcle on a fll-time basis (meanng exdusive oftime off for canmonly
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excused enploymen alsences) to provide packageipk-up and devery services
pursuart to the Operting Agreenert; 3) were dspached ot of atermind in the
state of Oregonand 4) whee Operéing Agreenern was terminaed d anytime
from July 27, 200XhroughSeptember 18, 2015.

For the purpae ofthese dassdeinitions, and for purpees of this Settlemert Agreemert only,
“persons’ shdl be deinedto indude bah individuds who cortradedin ther own nane and
individuds who werethe adhorized oficer or owner of any lainessertity (wheher patnership,
limitedliahlity company,sole propretorship, corporéion, or dher bisinessstructure) who were
signaoriesto Operdéing Agreenents with FXG. It shal dso indudeindividuds or bisiness
ertities (of whaevertype and whenever fored) whch erteredinto, or aumed an asgnmert
of, anFXG Operding Agreenen, wherethe athorized oficer or owner ofhe bisinessertity is
or was aClassMember.

D. “ClassMember” mears anyindividud or businessertity idertifiedin Sedion 1.C
above, antbr anysignaory to anFXG Operding Agreenent whom the Parties otherwise agree
shdl be cosidered amember oftheClass A prdiminarylist of the ClassMembersis attached
herdo as Exhibit A. Natwithstandng the dtachedist, nahing shal preven the Parties, through
thar coursel, from mutudly agreeng to subsequenly modify thelist of ClassMembersto
corred errors or anissons theran. “SaymanandLeighter ClassMember” shdl referto aClass
Member whois amember ofthe dasses andor subdassesin Saymanandor Leighter. “Berg
ClassMember” shdl referto aClassMember whois amember ofthe dassandor subdasssin
Berg. “ClassMember” shdl na indude any peson whotimely opted ou of bah the Sayman
andLeighter clases andsubdasses. “ClassMember” dso shdl na indude any peson whois
not aSaymanandLeighter ClassMember andimely submits aRequest for Exdusion from the
Berg classandsubdasses.

E. “ClassCoursel” mears Steve D. Lason andMark A. Friel of Stoll Stoll Berne
Lokting & ShlacherPC.

F. “ClassSettlement Fund” mears the fundtha will be estadished andnaintained
to resolve daims a issue, & describedin Sedion IlII.A bdow, and wichis intendedo be a
gudifiedsettlemert fund within the mearning of Inernd RevenueCode 8§ 468 and Treaury
Regdation § 1.468.1.

G. “Court” mearsthe Unted States District Court for the Dstrict of Oregon.

H. “Effective Dae” mearsthe firstbusinessday aterthe fdlowing ha occurred (i)
45 day havelapsed fran the enry by the Court of theFind Approvd Order andhe Judgment
thereon, and no tice of appelaof the Judgment or any Ordern the Litigaion ha beeniied,
thetime provded forin Rule 4 ofthe Feder& Rules of Appdlate Procedureo take anysuch
appedhas exgred, and anyight to take anysuch appelafrom the Judgment or from anysuch
Order ha been waved or aherwise lost; or (i) if an appebhas beentaken, eaclsuch appelhas
been indly adudicaed andheFind Approvd Order andludgment have been uphein dl
respeds by eaclsuch ind adudicaion, and gherthetime forinitiation ofthe nex stepin the
appd ate procass(e.g, a pdition for wit of cetioran) has expgred withou any ation by
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appd an(s) orthe nex stepin the app#ate proceswasinvoked and habeen conleided wthou
anyimpad ontheFind Approvd Order orJudgmert.

l. “Eligible ClassMember” mears eachClassMember whotimely and propdy
completesin full, signs under penléy of pefjury, andsubmits, the Formsin accordance ith the
requremerts of the Preliminary Apprové Order.

J. “Find Approvd Hearng” mearsthe find hearng,to be héd atter ndice ha been
providedto the ClassMembersin accordance ith Sedion 1V of this Agreemert, to dégemine
whetherto grar find approvato the Settlemert and eter the Find Approvd Order andhe
Judgmert.

K. “Find Approvd Order’mearsthe propased order graimng find approvéto the
Settlement, to be etered bythe Court with theterms andsubstartialy in the fom of Exhibit H
to this Agreemert.

L. “Find Claims Dae” mears the dde tha the Preliminary Approva Order
estadishes asthe dae on or before wilsh, to med thetiming requremert for a daim to qudify
asa Vdid Claim, dl Formsmust be éther. (1) dacedin the United States Mail with first-class
postage, addreedto the Settlement Administrator, and pst marked bythe Unted States Postal
Senvice or (2) upoadedo the Settlement Website in accordance ith theinstructions provided
onthe welsite.

M. “Forms’ mears, cdledively, Form W-9 andthe Clam Form to beinduded wth
the Settlement Notice.

N. “Form W-9” mears the Internd RevenueSenvice’s Form W-9 (Request for
Taxpayer Idetificaion Number andCettificaion), whch will beinduded wth the Settlement
Notice.

0. “Judgment” mearsthe find judgmert to be etered bythe Court with thetemms
andsubstartially in the fom of Exhibit | to this Agreement.

P. “Settlement Notice” mears, individudly or cdledively asthe cotext may
indicate, the witten ndicesto be approved bthe Court andmailedto ClassMembelsin
accordance wh Sedion IV of this Agreanen, the Ddailed Ndices atached hert® as Exhibits
B-2 (“SaymanandLeighter Detailed Ndice”) andExhibit C-2 (“Berg Detailed Ndice”), andor
the propsed Summary Ndice dtached hert® as Exhibit D. “SaymanandLeighter Settlement
Notice” mearsthe propsed wiitten ndice dtached hert® as Exhibit B-1, tha is mailedto
SaymanandLeighter ClassMembers. “Berg ClassandSettlemert Notice” mears the propsed
Settlement Notice, dtached her® as Exhibit C-1, tha is mailedto Berg ClassMembers.

Q. “Preliminary Approva Order”’ mears the propsed OrdefPreliminaiily
Approving ClassAction Settlemert, Certifying Berg Settlement ClassandSubdasses,
Approving NaiceProcedurs, andSetting Find Approvd Heaing, to be etered bythe Court
with theterms andin the fom of Exhibit G to this Agreamen.
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R. “Released Claims,” asto Plaintiffsand #i ClassMembers, mears dl claims,
adions, catses of adion, adninistrative daims, demands, delis, damages, pendties, costs
interest, atorneys fees, odigdions, judgmens, expeses, or liahliti es, inlaw orin equty,
whether now known or unknown, cbingert or alsolute, which () are owned or Hd by
Plaintiffs (in thar individud andor repreertative capaities) or ClassMembels andor ther
affili ated bsinessertities (if any,induding any prede@mrsin interest and pat, presert and
future ofiicers), or any ofthem, as aganst Releasees, or any ofthem; and (i) arise under or aren
any way réatedto the dlegedmisclassficaion of workes, the dleged non-payen of wages or
any dam asdated with any Oregon wagstatute (nduding ORS chapters 652 and 653) and
asodated regleations, dleged taim of fraud, or deged ¢taim for rescission of cortrad, ortha
is dleged or coldl have beenllgegedin the Litigaion orto any at, omisson, danage,matter,
calse, or evehwhasoever aising ou of theinitiation, defese, orsettlemert of the Litigation or
the daims or defeses assertedin the Litigation for anytime piior to Sepember 19, 2015, excep
for the enforcenert of this Settlement Agreamert.

The Released Claimsindude any known or unknownams for damages or injundive
relief rdating to daims described heren. Spedficdly, Plaintiffsand # ClassMembersin
exchange fothe vdualde corsideraion offered heri@, onther own beh#, and on beH&of any
corpordion, limitedliahlity company,sole propretorship, and any ther bisinessertity with
whichthey have an ownship interest, hereby expresly wave any and larights and benefs
conferred uporthem by Sedion 1542 otthe California Civil Code and expssly corsert that this
Agreamen (induding, withou limitation, the Release set forth herén) shdl be gven ful force
and effet accordngto each andlhof its expresstermsand provsions, induding those rdatedto
unknown and ususpeded daims, if any, & well asthose rdatingto any aher daims
herenabovespedfied.Sedion 1542 prowdes:

‘A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.”

S. “Releasees’ mears: (a) FXG, andits corsoli dated subsidiaries, successors,
predecesors, assgns, affili ates, parem comparnies, sharehdders, officers, diredors, agelts,
insurers, dtorneys, and enployees; and (b)FXG’s past, presert, and fuure sharehdders,
officers, diredors, agefs, insurers, dtorneys, and enployees.

T. “Settlement Administrator” mears a quédified irm seleded bythe Parties and
approved bythe Court to adninister the Settlement andthe Class Settlement Fund & describedin
Sedion Il

U. “Valid Claim” refersto Formstha: (i) aretimely submitted by aClassMemberin
accordance ith the reqirements of the Preliminary Approva Order, (i) aresigned under
pendty of pejury bytha ClassMember, and (ii) cortain dl of theinformation requred forthat
ClassMemberto be an Egible ClassMember.ClassMembers who timely submit Formstha
are deiciert in one omore respeds will receve a deitiency naice fran the Settlement
Administrator and wil have 30 dayatfter the maili ng ofthe defciency nadicein whichto cure
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the defciency. If aClassMember fals to curethe defciency wthin that time, the Settlemert
Administrator shdl dean the defciernt claim to be annvdid daim.

. REQUIRED EVENTS

The evets set forth in this Sedion I, in addtionto the occurrence dhe “Effedive
Date” as describedin Sedion I.H, are conii ons precedento this Agreament becaning
effedive.

Assoon @& pradicalde aterthe exection ofthis Agreament by dl Plaintiffs andFXG,
the Plaintiffs shdl fil e this Agreement and amotion seekng enry of the Preliminary Approva
Order,substartialy in the fom of Exhibit G herdo, which byits temsshadl accanplish dl of
the fdlowing:

1. Preliminaily approvethis Settlemen as fair, ressonable, and adequeto
the ClassMembers;

2. Designae Rust Consulting, Inc. & the Settlement Administrator, and
approvet to perfom the fdlowing fundionsin accordance ith thetemms of this
Agreamen, the Preliminary Apprové Order, andheFind Approvd Order

a. Provide forthe Settlement Notice (with theFind Approvd Hearng
date) andtheForms in a fom substartially the same athe docunents
attached her® as Exhibit B-1, Exhibit C-1, andExhibit E, to besent by
malil to dl ClassMemberstha can badertifiedthrough a resonable
effort;

b. Dired aSummary Ndice,substartialy in the fom attached her®
as Exhibit D, to be pulished oncan The Gregonan;

C. Provide forthe ndice reqired bythe ClassAction FairnessAct
(“CAFA"), 28 U.S.C. 81715 substartialy in the fom attached herte &
Exhibit F, to bemailedin accordance ith the provsions of CAFA to the
approprate federbandstate officials;

d. Estalish a welsite the “Settlement Welsite”) for the purpase of.
(i) providinginformationto ClassMembers regarding the Settlement; (ii)
allowing ClassMembersto dowrload réevart documerts, induding the
complaintsin the Litigaion, this Agreemert, the Settlement Notice
(induding the Deail ed Ndices, substartiadly in the fom attached her®
as Exhibit B-2 andExhibit C-2), the Forms, the Preliminary Approva
Order, andhemotions filed byClassCounrsel for étorney’s fees, costs
andsernvice award, and forFind Approvd; (iii) alowingthe upoadng of
completed Forms;and (v) provding atoll-free nunber forClass
Membersto cdl with questions;

e. Mail, by first-classUnited States Mail, to everyClassMember
from whom it has nat recevedthe Forms a patcard reninderstating tha

{SSBLS Main Documents/7523/001/00573745-1 } 9



Case 3:05-cv-01127-HZ Document 93 Filed 04/01/16 Page 10 of 27

it has na receved Formsfrom tha ClassMember and reninding the Class
Member ofthe needif they wish to be digible to recéve a paynent under
the Settlement, to athermail the Formsto the Settlemert Administrator, or
uploadthe Formsto the Settlement Welsite, on or befor¢he deatine
statedin the Settlemert Notice

f. Recave and procgsany witten requstsfor exdusion (“opt ous”)
from Berg ClassMembers (“Requestsfor Exdusion”) in accordance ith
Sedion VI of this Agreemert;

g. Receve, evduae, and éher approve @meding the reqiremerts
of Sedion I11.C of this Agreament or dsapprove afaili ngto med thase
requremerts, the Forms submitted byClassMembers seekngto receve a
paymert underthis Settlement, dl in accordance ith Sedions .U and Il
of this Agreamert;

h. Provideto FXG andClassCoursdl, 14 dag after the firstmailing
of the Settlement Notice and~ormsandthen updeed every 14 dagy/
thereafer, () alist of the names and address of dl ClassMembers who
havesubmitted Forms and whae Formsthe Settlemernt Administrator has
detemmined costitute Vdid Claims; (ii) aseparae list of the nanes and
addresses of dl ClassMembers who havesubmitted Formsand whae
Formsthe Settlement Administrator has determined do nbcorstitute
Valid Claims; (iii) aseparae list of the names and address of dl Class
Members who havesubmitted docunerts indicaing tha they wish to
objed to the Settlemert; and (v) aseparae list of the nanes and addreses
of al Berg ClassMembers who havesubmitted Requestsfor Exdusion;

I Send, by frstclassUnited States Mail, to eachClassMember who
has timely submitted Formsthat the Settlement Administrator has
determinedto be deiftiert in some resped, a ndice of deiciency;

J. Processoljedionsto the Settlement in accordance ith Sedion VI
of this Agreamen;

k. Mail settlement paymensto ClassMembers with Vdid Claims, as
ordered bythe Court in the Find Approvd Order,in accordance ith
Sedion Il of this Agreament;

[ Mail, ortrarsfer by wire, payneni(s) for atorneys fees and cats
to ClassCoursel, as ordered bythe Court in theFind Approvd Order,in
accordance h Sedion VIl of this Agreemert;

m. Mail service awardto Plaintiffs as ordered bythe Court in the
Find Approvd Order,in accordance ith Sedion VII of this Agreamen;

n. Estalish, designae, andmaintain the ClassSettlemert Fund & a
“qualified settlemert fund” under Iternd RevenueCode § 468 and
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Treasury Reguation § 1.468-1, forthe purpase of resolving the
conested daims of Higible ClassMembers;

0. Maintain the asts of the ClassSettlemernt Fundin a noniterest
bearng escrow accouhsegregéed fran the asets of FXG and any peson
relatedto FXG;

p. Obtain an enployeridertificaion nunber (EIN) forthe Class
Settlement Fund pusuart to Treaury Reguation § 1.468-2(k)(4);

g. Prepare andilfe feder&dincame tax reurns for the Class Settlement
Fund, & wdl as any dhertax fili ngs the Class Settlement Fund must make
under federa state, orlocd law,

r. Cooperae with FXG to jointly file a réation-back édion under
Treasury Reguation § 1.468-1(j)(2), if necessary, to trea the Class
Settlement Fund @ coming into exstence a of the ealiest passble dde;

S. Pay and depsit the federhtaxes owed bythe Class Settlement
Fund under Treaury Reguation 8§ 1.468-2, & well as anystate orlocd
taxes owed bythe ClassSettlement Fund

t. Prepare, e, andsaue dl necessarytax repoting formsfor the
ClassSettlement Fund,induding IRSForms 1099 and W-2 regandg the
distribution of paynertsto the ClassMembesrs, ClassCounrsel, and
Plaintiffs;

u. Provide FXG with copes of dl tax repoting and flings made for
the ClassSettlement Fund,induding copes of the check and RS Forms
1099 and W-Rissuedto Class Members, ClassCoursel, andPlaintiffs,
and any ther docunertation to show tha thetax repoting and fli ngs
weretimely trarsmittedto the daimants andthe apficalde taxing
auhorities;

V. Pay any addiond taxliahiliti es (induding pendies andinterest)
tha arnse fram the estadishment and adhinistration ofthe Class
Settlement Fundsolely from the a<ts of the ClassSettlement Fund
withou any recouse aganst FXG for addtiond monies;

W. Within 30 day afterthe paynert of dl Valid Clams, provideto
FXG andClassCounrsel astatement of thetotal number of daims
submitted, thetotal number of daims adudicaedto be Vdid Claims, and
thetotal ddlar anourt pad to eachClassMember the “Find
Accourting”);

X. Liquidae any renaining asets of the Class Settlemert Fund afer
al paymertsto ClassMembers, ClassCounsel, andPlaintiffs have been
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made and lhtax obigations have beemsatisfied, and tribute such asts
as direded bythe Court;

y. Performing such dhertasks as the Parties mutudly agree othe
Courtt ordes the Settlement Administrator to perfom; and

z. Petition the Court for terminaion ofthe ClassSettlemert Fund
once # of the duieslisted above have beenrpleted.

3. Cettify the settlement cdlassandsubdassesin Berg, appant Timothy Berg
as classrepresentative forthe dassandsubdassesin Berg, and appmt ClassCoursel as
classcoursel in Berg.

4, Approvethe fom, corterts, andmethods of naiceto be gvento theClass
Members as set forth in Sedion IV of this Agreement, and dred the Settlement
Administrator to provde such ndices.

5. Estadish procedursand dealines for ClassMembers to submit Requests
for Exdusion or olped to the Settlement andto submit Formsto the Settlement
Administrator, dl corsisert with SedionsIll and VI of this Agreanern.

6. Schedue deatines for the filing andor submission of (a)Requestsfor
Exdusion (forBerg ClassMembers); (b) ohedions to the Settlemert (for dl Class
Members), and (c) papetrin suppot of find approva of the Settlement; and

7. Schedue theFind Approvd Heaing for a dée whichis nosoonerthan
135 day after the Courtt ertersthe Preliminary Apprové Order.

At theFind Approvd Heaing,the Parties will jointly requestthe Court to ertertheFind
Approvd Order andheJudgment, substartialy in the fom of Exhibit H andExhibit I, which
will: (1) gran find approvato the Settlement andthis Agreemert as fair, reasonable, and
adequée to theClass;(2) provde forthe réease of dl Released Claims and ejoins Class
Members from as<erting, filing, maintaining, or pr@ecuing any ofthe Relessed Clamsin the
future (3) orderthe dsmissl with prgudice of d Releassed Claims, andincorporae the réeases
and covenama to suestatedin this Agreemert, with each othePartiesto bear Is orits own
costsand dtorneys fees, excep as provdedin Sedion VII bdow with resped to Class
Coursdl’s attorneys fees and cats;(4) auhorizethe Settlement Administrator to pay Vaid
Clamsin accordance ith theterms of the Agreenert; (5) auhorizethe paynent of Class
Coursel’s attorne)s fees and catsas detailedin Sedion VIl bdow; (6) auhorizethe paynent of
sernvice awardto each othePlaintiffs as deailedin Sedion VII bdow; and (7) preervethe
Court’s cortinuing jurisdiction overthe adninistration ofthe Settlemert and enforceert of the
Agreamert.

Plaintiffs, ClassCoursel, andFXG will coopergée andtake dl reassonable adionsto
accanplish the above. Ithe Court fails to erter the Preliminary Approva Order ortheFind
Approvd Ordersubstartialy in the fom submitted bythe Parties, Plaintiffs, ClassCoursel, and
FXG will use dl reasonable effoitstha are cosisent with this Agreanen to cure any defdéc
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idertified bythe Coutt. If, despite such effots, the Court does nat erter the Preliminary
Approvd Order and=ind Approvd Order,theParties will returnto thar prior pasitionsin the
Litigaionin accordance ith Sedion XI.A of this Agreemert.

. PAYMENTSTO ELIGIBLE CLASSMEMBERS, AND PROCEDURES FOR
PROVIDING PAYMENTS TO ELIGIBLE CLASSMEMBERS WHOSE CLAIMS
ARE DETERMINED TO BE VALID CLAIMS

A. Payment to ClassSettlement Fund

No laterthan fve bisinessdays after the Effedive Dae, andn accordance ith the dher
terms of this Agreament andits exhibits, FXG shal makethe fdlowing paynert to resolve the
conested daims of Higible ClassMembers: fifteenmillion four hundredifty thousand ddl ars
($15,450,000), lus any addiond amourt sufficient to paythe ClassSettlemert Fund’s share of
employment and payrt taxes due,if any, on anysettlemert amourts alocaedto Higible Class
Members for ovetime wage @ms (the “Settlement Payment”). The potion ofthe Class
Settlement Fund dl ocdedto paymentsto Higible ClassMembers overtime wage aims shdl
not exceed $775,006XG shdl satisfy its Settlement Paymert obligaion by casingthe
requsite fundsto be depsitedinto the ClassSettlement Fund. TheParties intendthe Class
Settlement Fundto be a “quhfied settlement fund” under Iternd RevenueCode 8 468 and
Treasury Reguation § 1.468-1. Accordngly, FXG shdl retain no ights or revesionary
interestsin the Settlement Payment oncetransferredto the Class Settlement Fund. Furthemore,
FXG’s olbligaionto makethe Settlemert Paymert is cortingert on: (1) the Court’s ertry of the
Preliminary Apprové Order appmting the Settlement Administrator and approwg the
Settlement Administrator to estaldish andmaintain the Class Settlement Fund and (2)the
Court’s entry of theFind Approvd Order réeasing and ésmissng with prgudice dl of the
Released Claims. Under no rcumstances shdl FXG be reqiredto paymore undethis
Settlement thanthe anourt of the Settlement Payment. TheClassSettlement Fundis a canmon
fund that indudes ClassCoursel’ s fees and catsas describedmore fuly in Sedion VII.A of this
Agreamen, theservice award payensto Plaintiffs as describedmore fuly in Sedion VII.B of
this Agreamert, andthe adninistrative expeses, costsof naice, and cst of daims
administration & describedin Seadion V ofthis Agreement. The potion ofthe ClassSettlement
Fund remaining ater paynen of any fes, costs adninistrative expeses, andservice award as
awarded bythe Court, shdl be referredo hereén asthe “Né ClassSettlement Fund.”

B. Payment Calculation for ClassMembers

Each Higible ClassMember whotimely submits a Vdid Claim (a “Claimart”) shdl
recave a paynert based on a ciulation made byClassCoursel (the “Payment Calculation(s)”).
ClassCoursel shdl make andsubmit to the Settlemernt Administrator andFXG ther Payment
Calculation(s) for eachClaimart nolaterthan ffteen (15) bainessdays after erry by the Court
of theFind Approvd Order. ThePayment Calculation(s) shdl takeinto accouhavalalde
information regardhgthe daes and duréion of corirading, hous and week of work, vehcles
used, and ther fadors ClassCoursel may, in ther judgmert, deen relevart. Each Hgible Class
Member whotimely submits a Vdid Claim shdl recaeve a paynert of nolessthan $500Class
Coursel assume and accel resporsibility andliahility asodated with ther Payment
Calculation(s).
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If any ClassMember doa nat timely submit a Vdid Claim, orif any Berg ClassMember
timely files aRequest for Exdusion, thenthe anournt of the ClassSettlemert Fund dl ocable to
tha ClassMembershdl be dstributed on gro rata basisto the Higible ClassMembers who dd
timely submit a Vdid Claim. Thepro rata distribution will be baed onthe percetagesharein
the Ne ClassSettlement Fund of each Egible ClassMember who dld timely submit a Vdid
Claim. AlthoughClassMembers who do notimely submit a Vdid Clam are nao ertitledto
recave asettlement paymen underthis Agreanen, theyshal still be bound byhe dher
provisions of this Agreamen, induding withou limitation the rdease of damsin Sedion VIII.

C. Procedures for Evaluation, Approval, and Payment of Valid Claims

The Settlement Administrator shdl be resporsible forthe fdlowing fundionsin
accordance ith theterms of this Settlement, the Preliminary Apprové Order, andheFind
Approvd Order

1. Estadishing, designaing, andmaintaining the Class Settlement Fund & a
“qualified settlemert fund” under Iternd RevenueCode § 468 and Treaury
Reguation § 1.468-1 forthe purpese of resolving the conested daims of Higible Class
Members, andmaintaining the asets of the ClassSettlement Fundin a noninterest
bearng escrow accouhsegregéed fran the asets of FXG and any peson rdatedto
FXG;

2. Maili ng, by frst-classUnited States Mail, the Settlemert Notice (with the
Find Approvd Heaing ddae and deddnes estaldished bythe Coutt in the Preliminary
Approvd Order) andhe Formsto dl ClassMemberstha can badertifiedthrough a
ressonabe effor;

3. Dired the Summary Ndiceto be pulished oncen The Oregonan;

4, Estadishing the Settlement Welsite forthe purpase of (i) provding
information to ClassMembesrs regardng the Settlemert; (ii) adlowing ClassMembeirsto
download réevart documents, induding the canplaintsin the Litigation, this Agreamen,
the Settlement Notice (ndudingthe Deaailed Ndices), the Forms, the Preliminary
Approvd Order, andhemotions filed byClassCoursel for atorney’s fees, costs and
sernvice award, and forFind Approvd; (iii) alowingthe upoadng of canpleted Forms;
and {v) provding atoll-free number forClassMembersto cdl with questions;

5. Maili ng, by frst-classUnited States Mail, to everyClassMember fran
whom it has na recevedthe Forms a patcard reninderstating tha it has nat receved
Formsfrom that ClassMember and reninding the ClassMember ofthe needif they wish
to be digibleto receve a paynert underthe Settlement, to d@thermail the Formsto the
Settlement Administrator, or upoadthe Formsto the Settlement Welsite, on or before
the deatinestatedin the Settlement Notice

6. Naifyingthe appropeate federbandstate officias underCAFA;
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7. Recaving, evduding, and apprawng or dsapprovng the Forms submitted
by ClassMembers seekngto recéve a paynert pursuart to this Settlemen;

8. Recaving and evluaing dl Exdusion Requestsby Berg ClassMembers;
9. Processing oljedions to the Settlemert;

10.  Providingto FXG andClassCounrsdl: (i) alist of the names and address
of al ClassMembers who havesubmitted Forms and whee Formsthe Settlemert
Administrator has determinedto corstitute Vdid Claims; (ii) aseparae list of the nanes
and addrsss of dl ClassMembers who havesubmitted Forms and whee Formsthe
Settlement Administrator has determined do nbcorstitute Vdid Claims; (iii ) aseparae
list of the nanes and address of dl ClassMembers who havesubmitted docunerts
indicaing that they wish to ojed to the Settlement; and (v) aseparae list of the nanes
and addrsss of dl Berg ClassMembers who havesubmitted Exdusion Requestsaong
with copes of the Exdusion Requests;

11. Mailing, by frst-classUnited States Mail, a ndice of defciencyto each
ClassMembertha timely submitted Forms and wh@e Formsthe Settlemert
Administrator has determinedto be deicient in some resped;

12. Mailing, by frstclassUnited States Mail, settlemert paymentsto Class
Members with Vdid Claimsin accordance ith the Payment Calculation for eachsuch
ClassMember provdedto the Settlemernt Administrator by ClassCounrsel;

13. Mailing, by frstclassUnited States Mail, or trarsferring by wre pusuart
to instructions provided byClassCoursel, paymeri(s) for atorneys fees and catsto
ClassCounsdl;

14.  Mailing, by frstclassUnited States Mail, service award to Plaintiffs;

15. Olaining an enployeridertificaion nunber (EIN) forthe Class
Settlement Fund pusuart to Treaury Reguation § 1.468-2(k)(4);

16.  Prepaing and iling feder&incame tax rdurns for the Class Settlement
Fund, & wdl as any dhertax filings the ClassSettlement Fundmust make under fedela
state, orlocd law,

17.  Cooperding with FXG to jointly file a réation-back édion under
Treasury Reguation 8§ 1.468-1(j)(2), if necessary, to trea the Class Settlement Fund &
cominginto exstence a of the ealiest passble dde;

18. Paying and depsiting the federhtaxes owed bythe Class Settlemert Fund

under Treaury Reguation 8§ 1.468-2, as well as anystate orlocd taxes owed bythe
ClassSettlement Fund
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19. Prepaing, flling, andswing dl necessary tax repoting formsfor the
ClassSettlement Fund,induding IRSForms 1099 and W-2 regandg the dstribution of
paymens to the ClassMembers, ClassCoursdl, andPlaintiffs;

20.  Providing FXG with copes of dl tax repoting and flings made forthe
ClassSettlement Fund,induding copes of the check and RSForms 1099 and W-2
issuedto ClassMembers, ClassCoursel, andPlaintiffs, and any ther docmentation to
showtha thetax repoting and ili ngs weretimely trarsmittedto the daimarts andthe
apfdicalde taxing auhoirities;

21. Pay any addiond taxliahiliti es (induding pendies andinterest) that
arnise from the estadlishmert and adninistration ofthe ClassSettlement Fundsolely from
the asts of the ClassSettlement Fund withou any recouse aganst FXG for addtiond
monies;

22.  ProvidingtheFind Accourtingto FXG andClassCoursd;

23. Liquidaing any renaining as<ts of the ClassSettlement Fund afer dl
paymensto ClassMembers, ClassCoursel, andPlaintiffs have beemade and latax
obligations have beemsatisfied, and thtributing such a<ts as direded bythe Court;

24.  Performing such dhertasks as the Parties mutudly agree othe Court
ordess the Settlemert Administrator to perfom; and

25.  Petitioning the Court for terminaion ofthe ClassSettlemert Fund once &
of the duieslisted above have beenmpleted.

D. Payment to ClassMembers

Upon occurrence dhe Effecive Dde, the Settlement Administrator shdl, as soon &
reassonably pradicale, bu nomorethan 30 bsinessdays afterthe Effet¢ive Dae: mail, by first
classUnited States Mail, to Claimarts (as definedin Sedion I11.B) checlsin the anounts
determined byClassCounrsel pursuart to Sedion I11.B and drawn on an accauinnded bythe
ClassSettlement Fund. One hundred andtly (150) dag from the dae ofissuance of cheakto
Claimarts, the Settlemernt Administrator shal provide ClassCoursel with alist of the nanes and
addresss of dl Claimarnts who have nbyet cashedthar checls. ClassCoursel may then comad
any ofthose Claimarts to remind them tha the check must be cahed wthin one hundred and
eighty (180) dag of the dde ofissuance othey will be deened ndl and vad. Tothe exent
checls are nd cashed wthin one hundred andghty (180) da of issuancethose funds shdl be
depasited with acy presredpien to bemutudly agreed upon bthe Parties, and approved bthe
Court onmotion filed byClassCoursdl. If the Parties canna agree ClassCoursel will file a
motion seekng approvhof thar propsedcy pesreapiert.

V. SETTLEMENT NOTICE

TheParties agreetha the Settlemert Notice (ndudingthe Ddailed Ndices), Summary
Notice, and~orms provideinformation sufficient to inform the ClassMembers of the material
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terms of this Settlemert, the appropete mears for oltaining adationd information regardhg
this Agreamert andthe Litigaion, the appropete mears for @ther ofjeding (in the cae of dl
ClassMembers) or submitting Requestsfor Exdusion (in the cae of Berg ClassMembers), and
the appropite mears for andinformation abow submitting a ¢aim for paymert pursuart to the
Settlement. The paties dso agreeha the Berg ClassandSettlement Notice,the Berg Detalled
Notice, andSummary Ndice provdeinformation sufficiert to inform the Berg ClassMembers
of the naure ofthesubjeda matter ofthe Litigaion, appropiate mears for oltaining adationd
information regardhg the Litigaion, andmed al the reqirements of Rule 23(c) ofthe Federa
Rules of Civil Procedure. To fatit ate the eficiernt administration ofthis Settlement, andto
fadlit ate paynent of Vaid Claims underthe Settlemert, the Settlemert Administrator will be
dirededto pubish the Summary Naice,to provide dl ClassMembers with copes of the
Settlement Notice andForms to makethe Ddailed Ndices aval abde onthe Settlement Welsite,
andto provide contiad information for ClassCounrsel in the eventhey have qu&ions. The
Parties will requestthe Court to approvethe Settlemert Notice, Ddailed Ndices, Summary
Notice, andrormsin the Preliminary Apprové Order.

Assoon @ pradicalde, bu nolaterthan 30 dag after the Court’s ertry of the Preliminary
Approvd Order,the Settlement Administrator shdl send or caseto besert, by first-classUnited
States Mail, a copy otfthe Settlement Notice and~ormsto everyClassMember who can be
idertifiedthrough resonable effot (“theFirstMaili ng”). Before conduting the First Maili ng,
the Settlement Administrator will obtain or cage to be olained addresupddes utili zing a
naiond change of addesdaabase.

Assoon @& pradicalde, bu nolaterthan 30 dag after the Court’s ertry of the Preliminary
Approvd Order,the Settlemernt Administrator will dired the Summary Ndiceto be pubshed
oncein The Qegonan.

Assoon @ pradicalde, bu nolaterthan 30 dag after the Court’s ertry of the Preliminary
Approvd Order,the Settlement Administrator shdl estalish the Settlement Welsite forthe
purpcse of. (i) provding informationto ClassMembers regardng the Settlemert; (ii) alowing
ClassMembersto dowroad réevart documerts, induding the canplaints in the Litigaion, this
Agreamernt, the Settlement Notice {ndudingthe Deailed Ndices), the Forms the Preliminary
Approvd Order, andhe motions filed byClassCoursel for atorney’s fees, costs andservice
awards, and forFind Approvd; (iii) dlowingthe upoadng of canpleted Forms; and (v)
providing atoll-free number forClassMembersto cdl with questions.

Assoon @& pradicalde, bu nolaterthan 60 dag after the Court’s ertry of the Preliminary
Approvd Order,the Settlement Administrator shdl send or caseto besert, by first-classUnited
States Mail, a copy otthe Settlement Notice and~ormsto everyClassMember with resped to
which the FirstMaili ng was returned wth a forwardng addresor aherwise & unddiverable
(the “SecondMaili ng”). Before condutitng the SecondMaili ng, the Settlement Administrator
will oltain or caseto be ollained addresupddes utili zing a ndond change of addses
database.

Assoon @& pradicalde, bu nolaterthan 90 dag after erry of the Preliminary Approva

Order,the Settlemert Administrator shdl mail, by first-classUnited States Mail, to everyClass
Member fran whom it has nat recevedthe Forms a picard reninderstating that it has nat
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recaved Formsfrom that ClassMember and reninding the ClassMember ofthe needif they
wish to be dgibleto recéve a paynern underthe Settlemen, to dthermail the Formsto the
Settlement Administrator, or upoadthe Formsto the Settlement Welsite, on or befor¢he
deadine statedin the Settlemert Notice.

The Parties agreetha the dsseminaion ofthe Settlement Notice andForms by mail,
pulicaion, and by psting them onthe Settlement Welsite, in the mannerspedfiedin this
Sedion 1V, satisfies the ndice reqirements of due procesandRule 23 ofthe Federd Rules of
Civil Procedure. Th@laintiffswill requestthe Court to approveijn the Preliminary Approva
Order,the dred maili ng ofthe Settlement Notice and~orms, the pating ofthe Deailed Ndices
onthe Settlemert Welsite, andthe pullicaion ofthe Summary Nadice, & set forth in this
Sedion IV.

V. COSTS OF NOTICE AND CLAIMS ADMINISTRATION

All costsof: (a) prepaing and sseminating the Settlement Notice, Deail ed Ndices,
Summary Ndice, and~ormsprovded forin Sedion IV above, and (b)llacther Administration
Experses, induding paynens made forthe services of the Settlement Administrator, will be
payalbe from the ClassSettlemert Fund or byClassCounsel. Unlessotherwise spedficdly
agreedn writing, FXG shdl na be resporsible for any cetstha may beincurred by, on bela
of, or @ the dredion ofPlaintiffs or ClassCounrsel in (a) respondngto inquries abou the
Agreamen, the Settlemert, orthe Litigaion, (b) defenthgthe Agreenert or the Settlement
aganst any ch# engeto them, (c) defenthg aganst any chd engeto any order ojudgment
erntered pusuart to the Agreenen, or (d) for any ther reaon excepto the exert requred by
law.

V. PROCEDURESFOR SETTLEMENT APPROVAL
A. Preliminary Approval

Plaintiffs shdl usether best efforts, within 14 day of the exection ofthis Agreamen, to
movethe Court to erterthe Preliminary Apprové Order, and=XG shdl na oppcse said motion.
The propeed deatinesto be staldishedin thePreliminary Approva Order are sifoll ows:

1. 30 days after enry of thePreliminary Approva Order Date on or before
which Settlement Notices andFormswill bemailedto ClassMembers viathe First
Maili ng.

2. 30 days after erry of the Preliminary Approva Order Date on or before
which the Settlement Administrator will dired the Summary Ndiceto be pulished once
in The Oregonan.

3. 30 days after enry of thePreliminary Approva Order Date on or before
which the Settlement Administrator shdl estaldish the Settlemernt Welsite forthe purpase
of: (i) provdinginformationto ClassMembers regardng the Settlemert; (ii) alowing
ClassMembersto dowroad réevart docunens, induding the conplaintsin the
Litigation,this Agreamert, the Settlemert Notice (ndudingthe Deailed Ndices), the
Forms the Preliminary Approva Order, andhe motions filed byClassCoursel for
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attorney’s fees, costg andsenvice award, and forFind Approvd; (iii) dlowingthe
uploadng of canpleted Forms; and (v) providing atoll-free nunber forClassMembers
to cdl with questions.

4, 60 days after erry of the Preliminary Approva Order Date on or before
which Settlement Notices andFormswill be remail ed viathe SecondMailingto any
ClassMembers with resped to wham any ofthe First Maili ngs were reurned a
unddiverabe.

5. 60 days after erry of the Preliminary Approva Order Date on or before
which ClassCoursel will file aMation for an Award of Aorneys Fees andCosts and
Sernvice Awardto Plaintiffs.

6. 90 days after enry of thePreliminary Approva Order Date on or before
which the Settlement Administrator shdl mail, by firstclassUnited States Mail , to every
ClassMember fran whom it has nat recevedthe Forms a patcard reninderstating that
it has nat receved Formsfrom tha ClassMember and reninding the ClassMember of
the needif they wish to be digible to receve a paynen underthe Settlemert, to ather
mail the Formsto the Settlement Administrator, or upoadthe Formsto the Settlement
Welbsite, on or befor¢he deatine statedin the Settlement Notice.

7. 105 day after erry of the Preliminary Approva Order Date on or before
which ohedionsto the Settlemert, the Agreenert, orthe anourt of fees and cststha
ClassCoursdl has requested, togeher with dl suppoting memoranda andthermaterial,
must be fled with the Court andserved onClassCoursel andFXG.

8. 105 day after erry of the Preliminary Approva Order Date on or before
which anyRequestsfor Exdusion byBerg ClassMembers must be éther pstmarked by
the United States Postal Senvice or atudly receved bythe Settlement Administrator.

9. 105 day after enry of the Preliminary Approva Order Date on or before
which any peson or d@torneyseekngto appear tthe Find Approvd Hearng, forthe
purpcse of ofjedingto the Settlemert, the Agreenert, orthe anourt of fees and cats
tha ClassCoursel has requested, must file with the Court andserve onClassCoursel
andFXG an etry of appearancm the Litigation and ntice ofintertionto appear ethe
Find Approvd Heaing.

10. 105 day after erry of the Preliminary Approva Order Find Clams Date
on or before with,to med thetiming requremert for a daim to qudify asa Vvdid
Claim, dl Formsmust be éther. (i) postmarked bythe Urited States Postal Service afer
being dacedin the Unted States Mail with first-classpostage, addreedto the
Settlement Administrator; or (i) upoadedo the Settlement Welsite in accordance ith
theinstructions provided onthe welsite.

11. 120 day after erry of the Preliminary Approva Order Date on or before
which ClassCoursel will file aMotion for Find Approvd of ClassAction Settlemert,
and for an Award of orneyFees andCosts andService Award to Plaintiffs.
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12.  ThePattieswill coordnate with the Court to set a dde forthe Find
Approvd Hearngtha is nosoonerthan 135 dayatter eriry of the Preliminary Approva
Order.

B. Final Approval

At theFind Approvd Hearng,the Plaintiffs will requestthe Court to ertertheFind
Approvd Order andhe Judgment, substartialy in the fom of Exhibit H andExhibit I, which
will: (1) gran find approvato the Settlement andthis Agreemert as fair, reasonable, and
adequge to theClass;(2) provde forthe réease of dl Released Claims and efoins Class
Members from as<etrting, filing, maintaining, or preecuing any ofthe Relessed Clamsin the
future (3) orderthe dsmissl with prgudice of dl Released Claims, andincorporae the réeases
and covendama to suestatedin this Agreamen, with each othe Partiesto bear s orits own
costsand dtorneys fees, excep as provdedin Sedion VII bdow with resped to Class
Coursdl’s attorneys fees and cats;(4) auhorizethe Settlement Administrator to pay Vdid
Claimsin accordance ith theterms of the Agreenen; (5) auhorizethe paynert of Class
Coursel’s attorne)s fees and catsas detailedin Sedion VIl bdow; (6) auhorizethe paynert of
senvice awardto each othePlaintiffs as deailedin Sedion VII bdow; and (7) preervethe
Court’s cortinuing jurisdiction overthe adninistration ofthe Settlemert and enforceert of the
Agreamen.

VIl. CLASSCOUNSEL’'SATTORNEYS FEESAND COSTS AND SERVICE
AWARD STO PLAINTIFFS

A. FXG shdl na oppase ClassCoursel’ s request for atorneys fees and cats
coveing dl legd senvices provded byClassCoursel in the patand fuureto the members of the
Classin connetion with the Litigation (wheher beforehe MDL Court or this Coutt), the
Settlemert, any appdan conneton with the Settlemert, implementation ofthe Settlemert, or
otherwise in an anourt na to exceedhirty percem (30%) ofthe canmon Class Settlement
Fund. Themotion for an award oftiorneys fees and catsshdl besubjed to Court approvéa,
andthe Court will degemine wha amourt of fees and catsshdl be awarded andsue an Order
stating the anourt of fees and cststo be awarded.

B. FXG shdl na oppase ClassCoursel’ s request for aservice awardo each othe
six Plaintiffs for upto tenthousand ddi ars ($10,000.00) each, above wtleachis otherwise
eligibleto receve underSedion Il of this Agreement. Thesenvice award shdl be pad from the
common ClassSettlement Fund.

C. The agreedraounts set forth aboven this Sedion will besubjed to Court
approva, which approvhashdl bestatedin theFind Approvd Order ofthe Court. Uponthe
Effective Dae, the Settlement Administrator shal, as soon & reasonally pradicale, bu no
morethanten (10) bginessdays afterthe Effetive Dae, case to be pad to ClassCoursel and
the Plaintiffs those anourts spedfied above frm the ClassSettlemert Fund, & approved byhe
Courtt. ClassCounsdl shdl providethe Settlement Administrator in atimely manner d
information needed Wh resped to theissuance othe check for thase anourts, induding thar
andPlaintiffs’ taxidertification/soda secuity numbers on Form W-9. TheSettlement
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Administrator shdl have no obgaionto make paynerts underthis Sedion urtil such
information is receved.

If any ndice of an appeédrom theFind Approvd Order,theJudgmert thereon, or any
Orderin the Litigaionis filed by anyParty, ojedor, ClassMember, or ¢her peson, the
Settlement shdl na be or becme find or effedive, andthe Settlement Administrator shal nat
be obiigedto make any payert to ClassCounsel orto Plaintiffs, urntil 10 bisinessdays after the
Effective Dae.

D. Excep asidertifiedin this Sedion VII and uportrarsferring the Settlement
Paymert to the Class Settlemernt Fund, FXG will have no rgporsibility orliahlity for any
amount of atorneys fees or castsfor work perfomed or expesgesincurredin connetion with
the Litigationto any ofthe Plaintiffs’ counsel or any a@her cousel for Plaintiffs or anyClass
Member,induding any pror firm of the Plaintiffs’ counsel or thoseinvavedin theMDL
Proceedng. Inthe evehany daim for atorneys fees or castsin connetion with the Litigaionis
made by any cowsal otherthanClassCoursdl, the Parties agreetha FXG has no obigation of
any kindto satisfy any such daim. ClassCoursel agreeto indannify FXG for any ¢aims made
aganst FXG by any cousel otherthanClassCoursel for fees or castsfor work perfomedin
connetion with the Litigaion. ClassCoursel represert tha there are ntiers relatedto any fes
asodated wth the daims of the ClassMembels as of the exection dde ofthis Agreemen.
FXG shdl have no rgporsibility or liahlity for any anourt of atorneys fees or costs
attributabde to the Lawsuit, induding anyincurredin the MDL proceedhgs. Any atorneys fees
or ccostsdispute beaweenClassCoursel and any ther dtorney@) will nat interfere wth the
Settlement, the provsions of this Settlemert Agreemert, the dsmissl of the Litigation, orthe
releases oltained pusuart to the Settlemernt Agreamert.

VIl . RELEASE

Upon enry of theFind Approvd Order bythe Court, the Litigaionshdl be dsmissd
with prgudice, an order ofidmisal with prgudiceshdl be emered, and lhReleased Claims (as
definedin Sedion IR above)shdl thereby be corasively settled, canpromised, satisfied, and
released & to the Releasees.

In connetion with such réease of daims, Plaintiffs andthe ClassMembers hereby
acknowedgetha they are awartha they orther attorneys may hereaker dscover ¢aims or
factsin addtionto or dfferert from those whchthey now know or Heeveto exst with resped
to theReleased Claims, bu tha it is ther intertionto hereby flly, findly, and forevesettle and
relesse dl of theReleased Claims, known or unknownsuspeded or ususpeded,tha theymay
have agmst Releasees. In furtherance osuchintertion, the réease herén gvento the Releasees
by the Plaintiffs andClassMembers shdl be and rmainin effed as a ful and conplete generh
release of dl RelessedClaims.

Notwithstandng the abovethe Court shdl retain jurisdiction overthe Patrties, the Class
Members andthe Settlemert with resped to the fuure perfomance otthetemms of this
Settlement Agreanen, andto asaurethat dl paymerts and aher at¢ions requred bythe
Settlemert are propdy caried ou.
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IX.  COVENANT NOT TO SUE

Plaintiffs, on beh# of themselves andthe ClassMembers (a) covenanand agre¢hat
netherPlaintiffs nor any ofthe ClassMembers, nor anyone ahorizedto ad on beh# of any of
them, will commence, athorize, or accefpany beneaf from anyjudicial or adninistrative a¢ion
or proceethg, dherthan & expressly provided forin this Settlement, aganst Releasees, or any
of them, in d@therthar persond or corpor#e capaitty, with resped to any ¢aim, matter, orissue
tha in any way ases from, is based on, or ristesto any d egedloss ham, or danages
alegedy cawsed byReleasees, or any ofthem, in connetion with the Released Claims; (b)
waive and dsclaim any ight to any fom of recovery, copersation, or dher ranedyin anysuch
adion or proceeithg brough by or on behié of any ofthem; and (c) agre¢hat this Settlemert
shdl be a conplete barto anysuch ation.

X. REPRESENTATIO NS AND WARRANTIES

Each ofthe Parties represerts and warrats to, and agreewith, each othe dherParties
as foll ows:

A. Each ofthe Parties has hadthe oppotunity to receve, and hareceved,
independeinegd advce fram his or its attorneys regardng the advsahblity of making the
Settlement, the advsallity of exectingthis Agreament, andthelegd andincame tax
consequencs of this Settlement, and fuly undestands and accejs thetems of this Settlemert.

B. Plaintiffs represert and warrahtha no potion of any taim, right, danand,
adion, or cage of ation aganst any ofthe Releasees tha Plaintiffs are réeasing in this
Agreamen, and no pdron of any pagnent to which Plaintiffs may be etitled, ha been
assgned trarsferred, or conveyed by or fétlaintiffsin anymanner and no peson aherthan
the Plaintiffs andthe ClassMembers have anyegd or equtabe interestin the daims, demand,
adions, or cawes of adionto be réeasedin this Agreamert.

C. Any ather peson or ettity (induding, bu nat limitedto, insurers, lien hdders,
businesspatners, rdated or dndated bisinessertities, or aher credors) tha has any
judgments, liers, subrogdioninterests or rdated daims which arse ou of the Released Claims
or the danages al eged bythe Plaintiff s andthe Classas a result of the Released Claims must be
satisfied fran the paynentsto Claimarts as detailedin Seaion 1ll. Plaintiffs andClassMembels
agreetha they ardiale for, and Wl rdease, hdd hamless defend, andindamnify the
Releasees from and agmst any and h Released Claims, known or unknowntha may be
brough by any peson, firm, corpordion or dher etity, induding anylien hdders, aganstthe
Releasees for anysuchjudgmerts, liers, interestsor dams that exst arsing ou of the Released
Claims.

D. None ofthe Parties relies or has relied on anystatemen, represertation, anisson,
inducement, or pranise of any ¢herParty (or any offcer, agety employee, reprsertative, or
attorney for any therParty) in execting this Agreemert, orin making the Settlement provided
for heren, excep as expressly statedin this Agreamert.
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E. Each othe Parties has investigaedthe fads pettaining to the Settlemert andthis
Agreamen, and # matters pettaining therdo, to the ful extent deemed necesary bytha Party
and hs or its atorneys.

F. Each ofthe Parties has carefdly read, and knowand undestands, the ful
conterts of this Agreanent andis voluntarily erteringinto this Agreanmen after hawvng hadthe
oppotunity to corsult with, and haingin fad corsulted with, his or its attorneys.

G. Sediontitles or capions cortained heren areinserted & amatter of converence
and for reference, and no way ddhe,limit, exend or decribethescope ofthis Settlemert or
any provsion hereof.

H. Each oftheParties has patticipatedin the drafing of dl provsions of this
Agreamen, has had an adeqt& oppotunity to read, reiew, and cosiderthe effet of the
language othis Agreamert, and ha agreedo its terms

l. It is undestood and agreettha this Agreamen is for the canpromise of dsputed
claims andis na to be costrued & or deenedto be an achisson of anyliahlity, faut, or
resporsibility onthe pat of FXG or any ¢herReleasee.

J. It is undestood and agreetha thetermsand condions of this Agreemert arethe
result of lenghy, intersive, am’ s-lengh negaiations beéweenthe Parties andthat this
Agreemen shdl na be comstruedin favor of or aganst anyParty by reaon ofthe exent to
which anyParty or his orits coursel paticipaedin the drafing ofthis Agreament.

K. This Agreanen corstitutes and canprises the enire agremert anongthe Parties
with resped to thesubed matter hereof. i supersedes al prior and cotemporaneos ord and
written agremens and dscussions. It may be anended oty by an agrement in writing, signed
by dl Parties herdo.

L. TheParties agreetha any dspute regarthgtheinterpreaation or enforcenen of
thetemms of this Settlemert orin connetion with this Agreamen shdl be resolved bythe Court.

M. ClassCounrsel, FXG’sin-howse coursel, andFXG’ s undesigned otside couisel
agreetha they will nat issue or cageto beissued any presreleasse drededto anymeda
represertative regardéhgthe Litigation orthe Settlemert (excep as requredto effeduae ndice
underthis Agreemert or & requred bylaw), exceptha subjed to prior approvaof the conert
by FXG, ClassCoursel may pcstinformation rdating to the Settlement onther firm welsite,
with links to the Settlement Wetlsite.

XI. MISCELL ANEOUS
A. Conditional Nature of Agreement
At ClassCoursdl’ s option, expresedin written ndiceto FXG’s coursdl, this Agreemert

shdl becane ndl and vad, and no olbgation onthe pat of any ofthe Parties will accruejf the
Court materialy dters any oftheterms of this Agreamen to the derimert of Plaintiffs or the
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Class or fals to erterthe Preliminary Approva Order ortheFind Approvd Orderin
substartially the fom submitted bythe Parties, excep tha a cout ruling regardchg Class
Coursel’s attorneys fees and catsshdl nat be a baisfor withdrawd. At FXG’s option,
expresedin written ndiceto ClassCoursdl, this Agreanen shdl becane nul and vad, and no
obligaion onthe pat of any ofthe Parties will accruejf the Court materaly dters any ofthe
terms of this Agreamen to the dériment of FXG, or fals to erterthe Preliminary Approva
Order ortheFind Approvd Orderin substartialy the fom submitted bythe Parties. Any appeh
by ClassCounrsdl of the dtorneys fees and catsawarded byhe Court in connetion with this
Settlement shdl nat be a baisfor anyParty to havethis Agreanent becane ndl and vad. If this
Agreamen becanes nul and vad, the Parties shdl move forward vith the Litigaion athough
no settlement had been reached| af the Parties to the Litigaion beng dacedin thesame
paosition they were beforéhis Settlement was propased, negtiated, and agreed upon.

B. Severabili ty

None ofthetemrms of this Agreemert is severatbe from the dhers. However jif the Court
shoud ruetha anytem s void, illegd, or unenforcedke for any reson, FXG, inits sole
discretion, andPlaintiffs, in ther sole dscreion (bu adingin accord vith ther duies and
obligaionsto theClasg, may ded to wave anysuch defciency and proceediti the Settlement
underthetermsand condions ultimately approved byhe Court.

C. Effectiveness Amendments, and Binding Nature

This Agreanent may be anended oly by wiitten agremern signed bythe Parties.
Excep as otherwise stated above, each tie Parties, induding Plaintiffs on beh# of themselves
andthe Class expressly acceps and aumesthe iisk tha, if facts or laws pettinert to matters
covered bythis Agreanen are heredér foundto be dgherthan @ now bédieved or asumed by
tha Party to betrue or appcalle, this Agreanert shal nevethdessremain effedive.

This Agreamert is binding on, andhdl inureto the benat of, the Parties andthe Class
Members andther respedive agets, employees, representatives, officers, diredors, paretts,
subsidiaries, assgns, exectiors, adninistrators, insurers, andsuccesorsin interest All Releasees
otherthanFXG, whichis aParty, areintendedo bethird-paty beneiciarnes of this Agreemert.

D. Coqperation in Implementation

FXG, Plaintiffs, andther respedive coursel (induding ClassCoursel) agreeto prepare
and execte any addiond docunertstha may reaonally be necesaryto effeduae thetemms
of this Agreament.

E. Governing Law

This Agreamen shdl be comstrued and governeish accordance ith the procedurdaand
substartive laws of the State of Oregon \thou regardto any pindples of chdce oflaw, excep

tha al matters of federdtaxlaw andthe ClassSettlement Fund’s campliance vith Internd
RevenueCode § 468 andthe Treaury Reguationsthereundeshdl be governed by feddriaw.
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F. No Admission of Li abili ty

The Parties are eteringinto this Settlemert for the purpee of canpromising andsettling
disputed daims. Nathingin this Agreemert orin the docunents relating to the Settlemert shal
be corstrued, demed, or offered san adnisson by any othe Patrties, or by anymember ofthe
Class for any purpeein anyjudicial or adninistrative adion or proceeishg, wheherin law orin
equty, and regarssof whetherthis Agreemen ultimately becanes effedive.

G. No Retdiation by FXG

FXG shdl nat targd, redliate, dscriminate, or dherwise take any advee adion aganst
eitherPlaintiffs or anyClassMember by reaon ofthe fadstha any ofthem (a)instituted orin
any way paicipaedin the Litigation or (b) éeds orindicaes anintertionto paticipae or na to
paticipate in the Settlement.

H. IncomeTax Reporting

No repreentation ha beenmadeto the Plaintiffs, ClassMembels, or ther atorneys by
FXG regardng thetaxablity of any potion ofthe paynerts underthis Agreement. Plaintiffs,
ClassMembers, andClassCoursel aresolely resporsible for dl of theincame tax repoting,
accouning, and pasnert, or adher dspaosition or ol gaions reatedto the paynerts describedin
this Agreamert, exceptha the Settlement Administrator will provide Plaintiffs andClass
Members with copes of IRSForms 1099 anébr W-2 & apgicalde for any pagneristhe Class
Settlement Fund makes to them underthis Agreemert.
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