
IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA r

SOUTHERN DIVISION	 L v u

7015 IMAR 23 P I: 42
JENNIFER CLARK, as personal

	
§

representative of the estate of
	

§
JEREMY CLARK,	 §

§
Plaintiff,	 §

§
V.
	 §

§
JOEY BAMBERGER,	 §
ROLLS-ROYCE CORPORATION, 	 §
ARMY FLEET SUPPORT, LLC, 	 §
L-3 COMMUNICATIONS CORPORATION, §
and FICTITIOUS DEFENDANTS 1-30, 	 §

§
Defendants.	 §

[E'RA P. H,\CETT, 1.L
d3 D1SPECTC

?DOLE DISTRICT ALA

Civil Action No. 1: 12-cv-01 122-MHT-TFM

MOTION TO APPROVE SETTLEMENT
AND DISTRIBUTION OF SETTLEMENT PROCEEDS

Plaintiff Jennifer Clark, as personal representative of the estate of Jeremy Clark, moves

the Court to approve the settlement in this case and the distribution of the settlement proceeds.

In support of this motion, the Plaintiff states as follows:

I.	 Introduction

This is a wrongful death case brought pursuant to the Alabama Wrongful Death Act,

ALA. CODE §6-5-410, and arising from the death of Plaintiff's husband, Jeremy Clark. The

Plaintiff has agreed to confidential settlements with all Defendants in this case totaling $8.5

million. Pursuant to the Alabama Wrongful Death Act and the Alabama Statute of Distributions,

ALA. CODE §43-8-40, et seq, the available settlement proceeds must be distributed to Jeremy

Clark's surviving spouse, Plaintiff Jennifer Clark, and his two surviving minor daughters, H.R.C.
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and A.E.C. Because the distribution of the available settlement proceeds will involve minors, the

Plaintiff respectfully requests that the Court approve the settlement and distribution Of the

available settlement proceeds as set forth below.

IL	 Factual Background

On December 14, 2010, Plaintiff's husband, Jeremy Clark, was, killed in a helicopter

crash during a training mission at Fort Rucker, Alabama. Jeremy Clark was survived by his

wife, Plaintiff Jennifer Clark, and his two daughters, H.R.C. and A.E.C. (Clark, J. Deci. at 1,

attached as Exhibit 1.) H.R.C. and A.E.C. are both minors. H.R.C. was born on February 5,

2007, and A.E.C. was born on February 15, 2009. (Id.) H.R.C. and A.E.C. are both alive and

live with Plaintiff in Clifton, Virginia. (Id.) H.R.C. and A.E.C. are Jeremy Clark's only

children. (Id.)

On February 4, 2011, the Probate Court of Coffee County, Alabama appointed Jennifer

Clark as the personal representative of the estate of Jeremy Clark. (Letters Testamentary at 1,

attached as Exhibit 2.)

On October 12, 2012, Plaintiff employed the law firm of Cunningham Bounds, LLC to

represent her in connection with the crash and Jeremy Clark's death. (Exhibit 1 at 2.) Plaintiff's

employment agreement With Cunningham Bounds, LLC provides that: (1) Cunningham Bounds,

LLC will be paid a fee equal to 40% of the amount collected in the case; and (2) that Plaintiff

will pay the reasonable expenses advanced on her behalf in pursuing the case. (Id.)

Cunningham Bounds, LLC has incurred $355,945.55 in expenses in pursuing this case on behalf

of the Plaintiff. (Expense Sheet at 1, attached as Exhibit 7.)

On November 29, 2012, pursuant to the Alabama . Wrongful Death Act, ALA. CODE §6-5-

410, Plaintiff filed a complaint against Defendants Joey Bamberger, Rolls-Royce Corporation,
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Army Fleet Support, LLC, and L-3 Communications Corporation in the Circuit Court of Dale

County, Alabama. (Doc. 3-1 at 1.) In the complaint, Plaintiff alleges that the December 14,

2010 crash and Jeremy Clark's death were caused by the Defendants' failure to properly inspect,

service, maintain, and repair the helicopter, its engine, and its component parts. (Id.)

On December 28, 2012, the Defendants removed this case to this Court. (Doc. 3 at 1.)

Thereafter, the Defendants filed answers to the Plaintiff's complaint, denying liability for both

the crash and Jeremy Clark's death. (Docs. 18-21). This case was then set for trial on March 9,

2015. (Doc. 57 at 1.)

Leading up to the trial, this case was litigated extensively. Specifically: (1) the Parties

produced more than 10,000 pages of documents; (2) the Parties conducted 27 depositions in

various locations across the United States, such as Indianapolis, Indiana; Dallas, Texas; Denver,

Colorado; Washington, D.C.; Mobile, Alabama; Enterprise, Alabama; and Huntsville, Alabama;

(3) the Parties designated experts and submitted written reports from those experts; (4) the

Parties filed motions for summary judgment and responses and replies thereto; (5) the Parties

filed motions to exclude experts and responses and replies thereto; and (6) the Parties filed

witness lists, exhibit lists, and deposition designations.

On February 3, 2015, the Plaintiff agreed to a pro tanto settlement with Defendants Joey

Bamberger and Rolls-Royce Corporation in the amount of $8,000 7000.00. On February 13,

2015, the Plaintiff agreed to a pro tanto settlement With Defendants Army Fleet Support, LLC

and L-3 Communications Corporation in the amount of $500,000.00. Plaintiff has now settled

with all Defendants that are presently a party to this case. The proposed Settlement Agreement

between the Plaintiff and Defendants is attached as Exhibit 3.
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III. Legal Argument.

A.	 The amount of the settlement is fair and reasonable and is consistent with awards
in other cases brought under the Alabama Wrongful Death Act.

Under Alabama's Wrongful Death Act, ALA. CODE §6-5-4 10, the only damages that are

recoverable are punitive damages. See, e.g., King v. Nat'l Spa and Pool Inst., Inc., 607 So. 2d

1241, 1246 (Ala. 1992)(". . the Wrongful Death Act provides only for punitive damages, and

compensation is not a factor in a wrongful death claim."). In this case, the Defendants have

collectively agreed to pay $8.5 million in full and final settlement of this case. The amount Of

the settlement is both fair and reasonable and is consistent with other awards that have either

been affirmed or remitted by the Supreme Court of Alabama in wrongful death cases during the

last 20 years:

o	 Boudreaux v. Pettway, 108 So. 3d 486, 511 (Ala. 2012)(affirmiflg

$4,000,000.00 wrongful death award);

•	 Mobile Infirmary Ass'n v. Tyler, 981 So. 2d 1077, 1106 (Ala.

2007)(remitting $5.5 million wrongful death award to $3 million);

•	 Boles v. Parris, 952 So. 2d 364, 368 (Ala. 2006)(affirrning $1 .315 million

wrongful death award);

•	 Mack Trucks, Inc. v. Witherspoon, 867 So. 2d 307, 309 (Ala.

2003)(remitting $25 million wrongful death award to $6 million);

Lance, Inc. v. Rãmanauskas, 731 So. 2d 1204, 1221 (Ala. 1999)(remitting

$13 million wrongful death award to $4 million);

•	 McKowan v. Bentley, 773 So. 2d 990, 999 (Ala. 1999)(affirming $2

million wrongful death award);
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Tillis Trucking Co., Inc. v. Moses, 748 So. 2d 874, 891 (Ala.

1999)(remitting $7 million wrongful death award to $1.5 million);

•	 Cherokee Elec. Coop. v. Cochran, 706 So. 2d 1188, 1195 (Ala.

1997)(affirrning $3 million wrongful death award); and

Lemond Constr. Co. v. Wheeler, 669 So. 2d 855, 862-63 (Ala.

1995)(4ffirming $3.5 rniffion wrongful death award).

Accordingly, given that the settlement in this case is several million dollars more than

awards that have been affirmed or remitted by the Supreme Court of Alabama over the last 20

years, the Plaintiff requests that the Court approve the amount of the settlement in this case,

specifically finding that the settlement is both fair and reasonable under the circumstances.

B.	 The available settlement proceeds must be-distributed to Jerem y Clark's spouse
and his two surviving children.

After payment of attorney's fees and expenses the available settlement proceeds are as

follows:

Settlement Amount: $8,500,000.00
Attorney's Fees:	 ($3,400,000.00)
Expenses:	 ($355.945.55'

$4,744,054.45	 Available Settlement Proceeds

Under Alabama's Wrongful Death Act, "the damages recovered [in a wrongful death

action] are not subject to the payment of the debts or liabilities of the testator or intestate, but

must be distributed according to the statute of distributions." ALA. CODE §6-5-4 10. Said another

way, "[t]he damages from a wrongful death award pass as though the decedent had died without

a will." Steele v. Steele, 623 So. 2d 1140, 1141 (Ala. 1993)

Alabama's Statute of Distributions is located at §43-8-40, et seq. of the Alabama Code.

Pursuant to §43-8-41, Plaintiff Jennifer Clark is the surviving spouse of Jeremey Clark. ALA.

Case 1:12-cv-01122-MHT-TFM   Document 117   Filed 03/23/15   Page 5 of 12



CODE §43-8-41. Moreover, pursuant to §43-8-42, Jeremy Clark's minor daughters, H.R.C. and

A.E.C., are his only surviving issue. id. at §43-8-42.

Pursuant to §43-8-41, Plaintiff Jennifer Clark, as Jeremey Clark's surviving spouse, is

entitled to "the first $50,000 in value, plus one-half of the balance . ." of the available

settlement proceeds. id. at §43-8-4 1.

Pursuant to §43-8-42, Jeremy Clark's surviving issue, H.R.C. and A.E.C., are entitled to

"the part of the [available settlement proceeds] not passing to the surviving spouse . . . ." id. at

§43-8-42. Because H.R.C. and A.E.C. are of the same degree of kinship to Jeremy Clark, they

are entitled to share equally in the remainder of the available settlement proceeds after the

distribution to Plaintiff Jennifer Clark. id.

Pursuant to §43-8-41 and §43-8-42, the Plaintiff requests that the Court approve the

distribution of the available settlement proceeds as follows: (1) Jennifer Clark-$2,397,027.33; (2)

H.R.C.-$1,173,513.61; (3) $1,173,513.61.

C.	 The distributions to Jeremy Clark's minor dau ghters should be placed in
settlement oreservation trusts.

Jeremy Clark's only two surviving issue, H.R.C. and A.E.C., are both minors. Plaintiff

Jennifer Clark proposes to establish Settlement Preservation Trusts to preserve, protect, and grow

H.R.C. and A.E.C.'s distributions from the available settlement proceeds. Copies of the

proposed trust documents are attached as Exhibits 4 and 5 to this motion.

Kelly A. Thompson, Esq. will be designated as trustee for the Settlement Preservation

Trusts. (Thompson, K. Decl. at 2, attached as Exhibit 6.) Ms. Thompson is a 1979 graduate of

the Fordham University School of Law and is licensed to practice law in the State of Virginia,

where H.R.C. and A.E.C. currently reside. (Id. at 1.) Ms. Thompson has nearly 40 years of

experience as both a trust banker and a trusts and estates attorney. (Id.) Ms. Thompson regular
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establishes, handles, and manages Settlement Preservation Trusts on behalf of minors and

incapacitated persons. (Id. at 2.) Over the last 10 years, the trusts for which she has served as

trustee, using a balanced portfolio, have averaged a 7.5% annual rate of return. (Id. at 2.)

The Settlement Preservation Trusts will provide for the following:

.	 H.R.C. and A.E.C. will be designated as the beneficiaries of separate

Settlement Preservation Trusts;

. H.R.C. and A.E.C.'s distributions from the available settlement proceeds

will be paid into the separate Settlement Preservation Trusts established in

their names;

. The trustee will be required to post a bond with a corporate surety in the

amount of 1 1/3 of the value of each Settlement Preservation Trust. (Exh.

6 at 2.) The bond expenses will be paid by the trusts. (Id. at 2-1) The

estimated annual cost of the bond for each Settlement Preservation Trust is

$2,100.00. (Id.);

Kelly Thompson, Esq., as trustee, will be compensated on an hourly basis

for her time in administering and managing each Settlement Preservation

Trust. (Id.) Ms. Thompson's current hourly rate is $425.00. (Id.) The

trustee expenses will be paid by the trusts. (Id. at 2-3.) It is estimated that

the annual trustee expenses for each Settlement Preservation Trust will be

$5,000.00. (Jd.at 3.);

The trustee will be required to file annual accountings with the

Commissioner of Accounts, Circuit Court, Fairfax County, Virginia for

each Settlement Preservation Trust. (Id. at 2.). The accounting expenses
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will be paid by the trusts. (Id. at 2-3.) The estimated annual accounting

expenses for each Settlement Preservation Trust is $900.00. (Id. at 3.)

• The trustee will be permitted to invest the property within each Settlement

Preservation Trust for purposes of preserving, protecting, and growing the

trust property. (Exh. 4 at 6; Exh. 5 at 6.);

• While H.R.C. and A.E.C. are minors, the trustee will be permitted to make

distributions from the trusts in the event that Jennifer Clark is unable to

meet her usual parental duty of Support to H.R.C. and A.E.C. (Exh. 4 atl-

2; Exh. 5 at 1-2.);

e After H.R.C. and A.E.C. reach the age of 18, the trustee will be permitted,

in its sole discretion, to make distributions from the trusts for educational

purposes, purchase of a car, down payment on a home, investment in a

business, or other similar purposes. (Exh. 4 at 2; Exh. 5 at 2.);

e When H.R.C. and A.E.C. reach, the age of 21, the trustee will begin paying

the net income earned by the trusts to H.R.C. and A.E.C. (Exh. 4 at.;

Exh. 5 at 2.);

When H.R.C. and A.E.C. reach the age of 25, the trustee will pay 1/3 of

the trust principal and accumulated income to H.R.C. and A.E.C. (Exh. 4

at 2; Exh. 5 at 2.);

e When H.R.C. and A.E.C. reach the age of 30, the trustee will pay 1/2 of

the trust principal and accumulated income to H.R.C. and A.E.C. (Exh. 4

at 2; Exh. 5 at 2.); and
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When H.R.C. and A.E.G. reach the age of 35, the trustee will pay the

balance of the trust principal and accumulated income to H.R.C. and

A.E.C. (Exh. 4 at 2; Exh. 5 at 2.)

Plaintiff Jennifer Clark, as the mother of H.R.C. and A.E.C., has specifically considered

alternatives for preserving, protecting, and growing the distributions that H.R.C. and A.E.C. are

entitled to receive from the available settlement proceeds, and she believes that Settlement

Preservation Trusts, as outlined above, are in the best interest of H.R.C. and A.E.C. (Exh. 1 at

3.) Accordingly, the Plaintiff requests that the Court enter an order authorizing the Plaintiff to

establish Settlement Preservation Trusts on behalf of H.R.C. and A.EC., authorizing the Plaintiff

to execute the trust documents attached as Exhibits 4 and 5, and further authorizing the payment

of H.R.C. and A.E.C.'s distributions from the available settlement proceeds into the Settlement

Preservation Trusts established by the Plaintiff's execution of Exhibits 4 and 5.

III.	 Conclusion

WHEREFORE, premises considered, the Parties respectfully request that the Court enter

an Order, finding as follows:

(I)	 That the total settlement in this case of $8.5 million is both fair and reasonable

under the circumstances;

(2) That the available settlement proceeds, after payment of attorney's fees and

expenses, are $4,744,054.45.

(3) That Jennifer Clark, H.R.C., and A.E.C. are Jeremy Clark's heirs-at-law, and

pursuant to §43-8-40, et seq. of the Alabama Code, are the only persons entitled

to receive distributions from the available settlement proceeds;
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(4)	 That Jennifer Clark is Jeremy Clark's surviving spouse under §43-8-41 of the

Alabama Code and is entitled to $2,397,027.33 of the available settlement

proceeds;

(5) That H..R.C. is one of Jeremy Clark's surviving issue under §43-8-42 of the

Alabama Code and is entitled to $1,173,513.61 of the available settlement

proceeds;

(6) That A.E.C. is one of Jeremy Clark's surviving issue under 443-842 of the

Alabama Code and is entitled to $1,173,513.61 of the available settlement

proceeds;

(7) That Settlement Preservation Trusts are an appropriate means for preserving,,

protecting, and growing H.R.C. and A.E.C's distributions from the available

settlement proceeds, and, under the circumstances, are in the best interest of

H.R.C. and A.E.C.;

(8) That Jennifer Clark shall establish a Settlement Preservation Trust on behalf of

H.R.C.;

(9) That Kelly Thompson, Esq. shall serve as the initial trustee of the Settlement

Preservation Trust established on behalf of H.R.C.;

(10) That the Settlement Preservation Trust established on behalf of H.R.C. shall be

created by Jennifer Clark's execution of the trust document attached as Exhibit 4;

(11) That H.R.C.'s distribution from the available settlement proceeds shall be paid

into the Settlement Preservation Trust established on her behalf;

(12) That Jennifer Clark shall establish a Settlement Preservation Trust on behalf of

A.E.C.;
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(13) That Kelly Thompson, Esq. shall serve as he initial trustee of the Settlement

Preservation Trust established On behalf of A.E.C.;

(14) That the Settlement Preservation Trust established on behalf of A.E.C. shall be.

created by Jennifer Clark's execution of the trust document attached as Exhibit 5;

(15) That A.E.C.'s distribution from the available settlement proceeds shall be paid

into the Settlement Preservation Trust established on her behalf;

(16) That Jennifer Clark, individually, as personal representative of the estate of

Jeremy Clark, and next friend of H.R.C. and A.E.C. is authorized to execute the

settlement agreement attached as Exhibit 3;

(17) That Karen Laneaux, as guardian ad litem for H.R.C. and A.E.C., is authorized to

execute the settlement agreement attached as Exhibit 3; and

(18) That the Plaintiff and the Defendants are authorized to file a joint stipulation of

dismissal, dismissing this Case with prejudice and with each patty bearing their

own costs and attorney's fees.

CUNNINGHA.M BOUNDS, LLC
POST OFFICE BOX 66705
MOBILE, AL 36660
251-471-6191(0)
251-479-1031 (F)

JON KETTLES
THE KETTLES LAW FIRM
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6116 N. CENTRAL EXPRESSWAY
DALLAS, TX 75206
214-720-9100 (0)
214-720-9191 (F)

CERTIFICATE OF SERVICE

This is to certify that on March 23, 2015, a true and correct copy of the foregoing was
served upon the following counsel of record via electronic mail:

Robert W. Bradford, Jr.
Roy C. Dumas
HILL, HILL, CARTER, FRANCO,
COLE & BLACK, P.C.
P.O. BOx 116
Montgomery, AL 36101-0116
Attorneys for Defendants Rol1sRoyce
Corporation, Joey Bamberger and
Thomas Conger

Phillip R. Collins
HUIE, FERNAMBUCQ & STEWART, UP
2801 Highway 280 South, Suite 200
Birmingham, AL 35223
Attorneys for Defendants Army Fleet
Support LLC and L-3 Communications
Corporation

Robert F. Ruckman
Stuart B. Brown, Jr.
JACKSON WALKER, L.L.P.
901 Main Street, Suite 6000
Dallas, TX 75202
Attorneys for Defendants
Rolls-Royce Corporation, Joey
Bamberger and Thomas Conger

Jack M. Strauch
STRAUCH, FITZGERALD & GREEN, P.C.
530 North Trade Street, Suite 303
Winston-Salem, NC 27101
Attorneys for Defendants Army Fleet
Support, LLC and L3 Communications
Corporation
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