
Trustee Update – Project Waltz Legal 

Proceedings – 4 April 2014
Dear Members,

The judgment in the Project Waltz legal proceedings has today been handed down by the High Court in London.  A copy of the judgment is 

available to be downloaded from:  http://www.bailii.org/ew/cases/EWHC/Ch/2014/980.html

(http://www.bailii.org/ew/cases/EWHC/Ch/2014/980.html)

Introduction

Before setting out a summary of the issues and the judgment it is important that we highlight that the handing down of the judgment does not 

mean that the legal phase of these proceedings has concluded.  The judgment gives rise to a number of significant consequential issues 

which will require a further hearing to resolve.  There are also matters on which the Judge has suggested that additional information and 

arguments are needed.  All of these further issues remain open and must be resolved, and the judgment may also be appealed (if the court 

gives permission).  It is possible that the time limit for any appeal may be extended until after the further issues have been resolved.  Thus 

the final resolution of the case may still be a long way off.

As a result of these open matters, and the prospect of an appeal, the Trustee is not currently in a position to make any changes to the way in 

which the Plans are administered.  Consequently, the Trustee intends to continue to administer the schemes on the present basis until such 

time as it has more certainty on the benefits that the schemes should be providing for members.

The Trustee is aware that many members will be disappointed that the publication of the judgment does not resolve this matter and that the 

period of uncertainty related to the validity of the Project Waltz changes persists.  The Trustee will continue to work with all parties to ensure 

that the necessary information and documents are brought before the Court in a timely fashion.

Summary of the Judgment

The Judge concluded that IBM had the right to exclude all active members of the defined benefit section of the Main Plan, and the I Plan, 

from being active members of the Plans.

However, the Judge also concluded that the way in which IBM announced, consulted, and implemented the Project Waltz changes was in 

breach of its Imperial duty of good faith to its employees, and that IBM also breached its implied contractual duty of trust and confidence of its 

employees.

A more detailed summary of the issues which were before the Court, and the Judge’s conclusions, are set out below.

The Issues before the Court

There were two principal questions before the High Court:

1. Exclusion of members from the Defined Benefit sections

This question related to the powers used by IBM, known as the Exclusion Power, to exclude members from the defined benefit sections of 

the Main Plan and the I Plan.  The Court was asked to determine whether an Exclusion Power had been validly introduced into the Main Plan 

trust deed and rules (this clause had always been a part of the I Plan trust deed and rules), if so, whether the exercise of the Exclusion 

Powers by IBM was within the scope of the powers, and whether the exercise of the Exclusion Powers was for a proper purpose.

2. Good faith

This question related to whether IBM acted in a way which would be contrary to the Imperial duty of good faith that applies to employers 

when exercising their powers under a pension scheme, and whether IBM's actions were in breach of an employer’s implied contractual duty 

of trust and confidence to its employees, in relation to the following matters:

• The way in which the Exclusion Powers were exercised;

• Requiring members to enter into non-pensionability agreements in the terms they did in October-November 2009 and March 2011;
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• Introducing a new early retirement policy with effect from 6 April 2010;

• Implementing the “early retirement window” in November-December 2009; and

• Inviting the Trustee to exercise its powers to admit those affected members to the defined contribution section of the Main Plan (known 

as the M Plan).

In addition, the Court was asked to determine whether IBM was in breach of the implied duty of good faith as a result of the “procedures, 

tactics, and timescales” IBM allegedly adopted in the implementation of Project Waltz.

The Judgment

A summary of his conclusions are set out below.

1.    Exclusion Powers

The Judge has determined that the Exclusion Power was validly introduced into the Main Plan trust deed and rules. 

The Judge also determined that the Exclusion Power allowed IBM to give notice directing that the whole of the active membership of the 

Main Plan and the I Plan cease to be members (apart from those members excluded from Project Waltz); and that using the Exclusion 

Powers was not for an improper purpose.

For the Main Plan, however, the Judge found that the Exclusion Power was subject to an implied limitation to preserve the final salary link.  In 

other words, IBM could not use the Exclusion Power to break the link to final salary in the pension calculation for members of the Main Plan.  

(But this is subject to IBM's ability to enter into non-pensionability agreements with members.)

IBM has conceded that for “postponed retirees” of the Main Plan and I Plan, i.e. those members who had already reached normal retirement 

age as at 5 April 2011 but who had remained employed by IBM, the exclusion was not effective.

2.    Good Faith

Legal background

In his conclusions, the Judge has described the legal test which needed to be applied to determine whether IBM had acted in such a way as 

to breach its so called Imperial duty of good faith to its employees as being one of “irrationality and perversity”.  To put it another way - no 

"reasonable" employer would have acted in the same way that IBM acted in the communication and implementation of Project Waltz.

In assessing whether IBM had acted “irrationally and perversely” the Judge needed to determine whether IBM’s actions had engendered a 

Reasonable Expectation amongst employees that IBM would not announce the closure of the plans to future accrual when they did, and 

implement the other changes such as the new early retirement policy and early retirement window.

The Judge also stated that an employer's implied contractual duty of trust and confidence to its employees requires that the employer must 

treat its employees fairly in the conduct of its business, and in the treatment of its employees, the employer must act responsibly and in good 

faith.  The employer must act with due regard to trust and confidence or fairness.

Conclusions

The Judge has concluded that IBM did act in a way that breached its Imperial duty of good faith to its employees, and that IBM also breached 

its implied contractual duty of trust and confidence to its employees.

The principal reasons noted by the Judge for reaching these conclusions are:

• Employees had certain Reasonable Expectations relating to future benefit accrual and early retirement policy following IBM's earlier 

pension changes implemented in 2005 (Project Ocean) and 2006 (Project Soto).

• Project Waltz was inconsistent with these Reasonable Expectations; the disappointment of those Reasonable Expectations was a very 

serious matter which went to the heart of the relationship between IBM and its employees.

• The change in early retirement policy before 2014 was a breach of a Reasonable Expectation.

• The terms of the early retirement window were communicated with unreasonably short deadlines which meant that members were not 

given sufficient time to make such important decision about their futures.
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In addition, the Judge held that, in the light of all the evidence and his other conclusions about Project Waltz, IBM was in breach of its 

contractual duty of trust and confidence so far as concerns the 2009 non-pensionability agreements. His conclusions, viewing the 

agreements in isolation, were: the way in which IBM initially indicated to members that there would be no salary increases at all in the future if 

they did not sign the 2009 non-pensionability agreements was contrary to IBM’s contractual duty of trust and confidence; but once IBM 

informed members that that the 2009 non-pensionability agreements were initially only to last for a two year period, they were not in breach 

of the contractual duty.

The Judge has also found that the consultation process was not carried out in a way which was open and transparent and in accordance with 

IBM’s own philosophy as set out in the Business Conduct Guidelines and Core Values to “avoid misrepresentation” and to engender “trust 

and personal responsibility in all relationships”.  He concluded that this constituted a breach of duty and of the consultation regulations.  In 

particular, the business reasons for Project Waltz presented to employees were limited to the operational improvements and savings needed 

as part of the “UKI Transformation”, and did not make clear IBM Corporation’s requirement for the UK to deliver pension savings as part of 

the IBM’s 2010 earnings per share roadmap.

The Judge has not made a determination with regards to the validity of the 2011 non-pensionability agreements as he does not believe he 

has received sufficient information and argument to allow him to form an opinion as to whether those agreements involved any breach of duty 

by IBM.

Remedies

Although the Judge has concluded that IBM acted in breach of its Imperial duty of good faith and implied contractual duty of trust and 

confidence he has stated that this does not necessarily mean that the Project Waltz changes are swept away.  Further, the judge added that 

it does not say anything about how IBM is able to act in the future.

The Judge has stated that the issue of remedies will need to be addressed in a future hearing. 

Next steps

It is expected that a case management conference before the Judge will be needed to determine the next steps.  It is likely that the 

outstanding matter related to the 2011 non-pensionability agreements will need to be addressed, and the question of remedies and other 

consequential issues will need to be resolved. 

It is also important to remember that the parties do have the right to request permission to appeal the judgment to the Court of Appeal, and 

that the timetable for one or more of the parties to request permission to appeal may well be suspended until the outstanding matters related 

to the 2011 non-pensionability agreements and the issue of remedies have been addressed.

IBM has indicated to the parties that it disagrees with the Court’s conclusions, and believes the Court has applied an incorrect legal standard 

in reaching its conclusions, and that IBM intends to seek leave to appeal at the appropriate time.

Future updates

The Trustee is unable to provide any member specific information about the possible implications of the judgment until such time as the 

matters noted above have been fully concluded.

The Trustee will continue to publish updates to members on the Pensions Trust website as the work related to the outstanding matters, the 

question of remedies, and whether there will be an appeal are addressed.

Robert Tickell David Kay

Co-chairman of the Trustee Board
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