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FINAL DECISION AND ORDER

    Anthony Menendez filed a complaint under Section 806 of the Corporate and Criminal Fraud Accountability Act of 2002, Title VIII of the Sarbanes-Oxley Act 

(SOX), 18 U.S.C.A. § 1514A, on May 8, 2006. Menendez alleged that his employer, 
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Halliburton, Inc. (Respondent or Halliburton), retaliated against him in violation of SOX's employee protection provisions after he alerted the SEC and Halliburton's 

Audit Committee to concerns about violations of Generally Accepted Accounting Principles (GAAP) with respect to revenue recognition and joint venture 

accounting practices. After a three-day hearing, a Department of Labor (DOL) Administrative Law Judge (ALJ) found that Menendez engaged in SOX-protected 

activity but failed to prove that Halliburton subjected him to retaliatory adverse action. The ALJ dismissed Menendez's complaint. 

   On September 13, 2011, the Administrative Review Board (ARB or Board) reversed the ALJ and remanded the case. We held that Halliburton's breach of 

Menendez's confidentiality was an adverse action and remanded for a determination of whether Menendez's protected activity was a contributing factor to this 

adverse action and, if so, whether Halliburton demonstrated by clear and convincing evidence that it would have acted adversely in the absence of Menendez's 

whistleblowing. On December 8, 2011, the ALJ again dismissed Menendez's complaint finding that Halliburton proved its affirmative defense. The ALJ, however, 

issued an alternate finding in favor of Menendez and awarded compensatory damages and attorney fees. We affirm the ALJ's alternate finding in favor of 

Menendez and reverse the dismissal of his complaint. 

Background

1. Factual Background

    We include here the same summary of the facts contained in our 2011 Decision and Order of Remand. 

   Halliburton hired Menendez as Director of Technical Accounting Research & Training in March 2005 to support Halliburton's Finance and Accounting (F&A) 
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organization.1 His duties included monitoring and researching technical accounting issues and advising and training field accountants. Menendez reported directly 

to Mark McCollum, Halliburton's Chief Accounting Officer (CAO). 

One of Menendez's early projects involved variable interest entity (VIE) guidelines contained in Interpretation No. 46 ("FIN 46") issued by the Financial 

Accounting Standards Board (FASB). These guidelines address abuse of off-balance-sheet accounting in the wake of Enron. Menendez was asked to review an 

entity called GMI, a joint venture set up between Halliburton and other investors to develop 
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technology and perform research and development.2 When Menendez reviewed the financial statements, he noticed that as the cash went in, it went directly 

out3 . Menendez's recommendation on GMI was that the entity was valueless and should be written off. McCollum and J.R. Sult, former Vice President and 

Controller for Halliburton's Energy Services Group,4 agreed, and GMI was ultimately written off.5

   Menendez also raised specific concerns about Halliburton's revenue recognition practices under Standard Accounting Bulletin (SAB) 104 (realizing earned 

income) and Emerging Issues Task Force (EITF) 00-21 (multiple deliverables).6 Based on his review, Menendez thought defects in recognition practices could have 

a major impact on Halliburton's financial statements, and in June 2005, he approached McCollum to discuss his concerns.7 On July 15, 2005, Menendez circulated 

a memorandum taking the position that Halliburton could not recognize revenue on certain products prior to their delivery into the physical possession of the 

customer.8 Menendez met with McCollum on July 18, 2005, to discuss the memo.9 Menendez taped the meeting.10 McCollum told Menendez that his memo was 

good but that he was not a team player, was insensitive to politics at Halliburton, and should collaborate more with his colleagues in working on accounting 

issues.11 Menendez also discussed his revenue recognition concerns with Sult, then Controller for the Energy Services Group, and to others who were working on 

the issue.12
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Sharing Menendez's concerns, Sult ordered a new study of Halliburton's revenue recognition practices under SAB-104.13 Halliburton and KPMG ultimately 

disagreed with Menendez's recognition concerns.14

   In October 2005, Menendez e-mailed McCollum requesting another meeting to discuss his accounting concerns. McCollum declined to meet with Menendez at 

that time or at any time during the remainder of 2005.15 In late 2005, Menendez met with Charles Muchmore, Halliburton's Vice President of Financial Controls, 

and objected to certain of the company's accounting practices.16 Muchmore told Menendez that if he felt strongly about his opinions, he could contact the Audit 

Committee of the Board of Directors under the Sarbanes-Oxley Act.17

   On November 5, 2005, Menendez contacted the SEC by e-mail and reported that Halliburton, with the knowledge of KPMG, Halliburton's external auditor, was 

engaging in "questionable" accounting practices with respect to revenue recognition.18 Menendez filed his complaint with the SEC confidentially.19

   On February 4, 2006, Menendez learned that the SEC had contacted Halliburton. After ascertaining his right to whistleblower confidentiality,20 Menendez sent an 

e-mail communication to Halliburton's Audit Committee stating that the company was in violation of GAAP with respect to revenue recognition and joint venture 

accounting practices.21 Menendez's complaint to the Audit Committee raised essentially the same 
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issues and concerns that he had brought to the SEC's attention.22 Both complaints implicated McCollum and KPMG.23 Although Menendez provided his name and 

contact information in the e-mail to the Audit Committee, he fully expected that his identity would be kept confidential, just as it had been with the SEC.24

   Upon receipt of Menendez's e-mail complaint, Richard Mize (Halliburton's Assistant General Counsel) forwarded it to the Audit Committee.25 Despite 

Halliburton's stated policy assuring confidentiality,26 Mize also forwarded copies of Menendez's complaint to Bert Cornelison (Halliburton's General Counsel) and 

Chris Gaut (Halliburton's Chief Financial Officer).27 Gaut, in turn, forwarded Menendez's Audit Committee complaint to Dennis Whalen with KPMG, and to 

McCollum and Evelyn Angelle (Halliburton's vice president for investor relations).28

   On February 8, 2006, the SEC notified Cornelison that it was opening an investigation and directed Halliburton to suspend its normal document-retention policy 

and retain all documents and information related to variable interest entities and revenue recognition transactions.29 The same day, in a follow-up to the SEC 

notice, Cornelison issued a "document retention" e-mail instructing recipients that specified documents be preserved and retained. However, Cornelison prefaced 

this e-mail by identifying Menendez; "the SEC has opened an inquiry into the allegations of Mr. Menendez."30 Cornelison sent the e-mail to a number of company 

management officials, including Gaut 
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and McCollum.31 The same day (February 8, 2006), McCollum forwarded Cornelison's e-mail connecting Menendez with the SEC investigation to fifteen members 

of Halliburton's F&A Group, including Menendez himself.32

   It is undisputed that Halliburton was unaware of Menendez's complaint to the SEC prior to Cornelison's e-mail connecting him to the SEC investigation. 

Menendez testified that he did not inform anyone of his complaint to the SEC,33 and no one testifying on Halliburton's behalf stated that they knew of Menendez's 

SEC complaint prior to Cornelison's announcement.34 Moreover, Menendez's testimony that the SEC assured him, subsequent to Cornelison's e-mail, that it did not 

reveal his name in connection with its inquiry to Halliburton is uncontroverted.35

   When Menendez realized that his confidential communications with the SEC and the Audit Committee had been disclosed and his identity revealed, he was 
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stunned.36 He testified that it was probably the worst day of his life.37 Immediately following McCollum's distribution of Cornelison's e-mail, Menendez left the 

office. He stayed out for the remainder of the week on prescheduled leave.38 When he returned to the office the following week, he received no phone calls, few 

e-mails, and his co-workers generally avoided him.39 KPMG's auditors, with whom Menendez normally worked closely, also refused to interact with him.40
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   For approximately one month after the distribution of Cornelison's e-mail, Menendez was often absent from the office.41 On March 9, 2006, Menendez's legal 

counsel requested that Halliburton grant Menendez paid administrative leave, "given the current environment and circumstances involving the SEC 

investigation."42 On March 30, 2006, Halliburton notified Menendez that it had approved his request and that he was granted up to six months of paid leave with 

benefits, effective April 2nd,43 on the condition that he "fully cooperate with the [SEC] and with the Company in the investigation" into his allegations.44

   Menendez had been asked to teach two revenue recognition courses and one course in derivatives at Halliburton's Finance and Accounting Summit, scheduled 

for June 2006. Laura Lewis, manager of benefits accounting and risk management, was the project leader.45 Lewis, along with Nick Stugart, the executive 

sponsor, and a steering committee, which included McCollum, were in charge of organizing presenters.46 Concerned about Menendez's revenue recognition views, 

as well as his availability, Stugart recommended a substitute teacher for the revenue recognition course. McCollum approved the change, shortly after learning 

that Halliburton had granted Menendez's administrative leave.47

    By October of 2006, Menendez's leave of absence was about to expire, and both the SEC and the Audit Committee investigation had concluded.48 The SEC 

formally notified Halliburton on September 19, 2006, that no enforcement action was being recommended. The Audit Committee's investigation likewise concluded 

that no changes in the company's accounting practices were necessary.49 Halliburton informed 
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   Menendez by letter, dated September 19, 2006, that he must return to work by October 2, 2006.50 The letter also informed Menendez that he would return to 

the same position that he left; the only change was that his position would report to Charlie Geer, the director of external reporting for the F&A group, whom 

McCollum had promoted in December 2005.51 Halliburton subsequently extended Menendez's return date to October 18, 2006, placing him on unpaid leave after 

October 1.52

   By letter dated October 17, 2006, Menendez resigned his employment.53 In his resignation letter, Menendez stated that he thought that Halliburton had 

demoted him by requiring him to report to Geer.54 In addition, Menendez stated, "I have every reason to believe that Halliburton intends to persist in violating 

securities laws and filing inaccurate and misleading financial information. Professionally and ethically, I can not return to active employment under these 

conditions."55 He had taken a job as a consultant to a law firm in July 2006 during his leave of absence.56

2. Prior Proceedings

A. ALJ's 2008 Decision and Order

    After a three-day hearing conducted September 24 through September 26, 2007, the ALJ issued his Decision and Order on September 18, 2008. Although the 

ALJ found that Menendez had engaged in protected activity, he ultimately dismissed the case based upon his findings that Halliburton took no adverse actions 

against Menendez and, in any case, Halliburton lacked retaliatory motive. 

B. The ARB's 2011 Decision and Order of Remand

   Both parties appealed the 2008 D. & O., and the ARB issued its Decision and Order of Remand on September 13, 2011, affirming the ALJ's Decision and Order 

in 
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part, reversing it in part, and remanding the case to the ALJ for further consideration. Menendez v. Halliburton, Inc., ARB Nos. 09-002, -003; ALJ No. 2007-SOX-

005 (ARB Sept. 13, 2011) (ARB D. & O.). The Board affirmed the ALJ's finding of protected activity and lack of constructive discharge. However, noting the 

importance of confidentiality to the SOX statutory scheme, we reversed the 2008 D. & O. based upon our determination that the violation of Menendez's 

confidentiality constituted an adverse action.57 The Board also rejected the ALJ's alternate finding that "the record shows by clear and convincing evidence that 

there was no retaliatory motive" (2008 D. & O.) – explaining that proof of retaliatory motive is not necessary to a determination of causation under SOX Section 

806.58 Accordingly, the Board directed the ALJ on remand to determine whether Menendez's protected activity was a contributing factor to Halliburton's breach of 

Menendez's confidentiality and, if so, whether Halliburton is able to demonstrate by clear and convincing evidence that it would have disclosed Menendez's identity 

in the absence of Menendez's protected whistleblowing.59

C. ALJ's 2011 Decision and Order on Remand

   On December 8, 2011, the ALJ issued his Decision and Order on Remand (2011 D. & O.), in which he described in some detail both his initial 2008 decision and 

the Board's decision on appeal. He based his ultimate holding dismissing Menendez's complaint on the following interpretation of the Board's Decision and Order 

of Remand: 

In the main body of its opinion, the Board directs me to determine (1) if the protected activity contributed to the adverse action of disclosure and (2) 

if it did, whether Respondent proved by clear and convincing evidence legitimate business reasons dictating the disclosure. The end of the opinion 

orders me to find (3) if the protected activity was a contributing factor to this adverse action and (4) if so, whether Respondent demonstrated by 
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clear and convincing evidence that it would have acted adversely in the absence of the protected activity.[60 ] 

Based upon his finding that "Respondent proved by clear and convincing evidence legitimate business reasons" for its disclosure of Menendez's identity, the ALJ 

once again dismissed Menendez's complaint.61
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    Predicting that the Board would once again reverse him, he proceeded to enter secondary findings in favor of Menendez: "[the Board] may find that I have 

incorrectly applied the language from the main opinion and should have followed only the directions in the decretal section. In that event, my findings as to 

motive or legitimate business reasons were irrelevant."62 In the ALJ's secondary finding, he reasoned that (1) the causation element required no discussion 

because it was proven by operation of law, and (2) it would be "metaphysically impossible" for the Respondent to demonstrate its affirmative defense (i.e., proof 

by clear and convincing evidence that it would have violated his confidentiality in the absence of protected activity).63 The ALJ then proceeded to make alternative 

findings on damages: one finding awarded Menendez $1,000.00 in compensatory damages plus attorney's fees and litigation costs, and an alternative finding 

awarded Menendez $30,000.00 in compensatory damages plus attorney's fees and litigation costs. 

Jurisdiction and Standard of Review

    The Secretary of Labor has delegated her authority to issue final agency decisions under SOX to the Board.64 Pursuant to SOX and its implementing 

regulations, the Board reviews the ALJ's factual determinations under the substantial evidence standard.65 Substantial evidence "means such relevant evidence as 

a reasonable mind might accept as adequate to support a conclusion."66 An ALJ's factual findings are entitled to respect and should be upheld when supported by 

substantial evidence, even if we "would justifiably have made a different choice had the matter been before [us] de novo."67 Nevertheless, our review must be 

meaningful and the Supreme Court has stressed the importance of not 
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simply rubber-stamping agency fact finding.68 In reviewing the ALJ's conclusions of law, the Board, as the Secretary's designee, acts with "all the powers [the 

Secretary] would have in making the initial decision . . . ."69 Therefore, the Board reviews an ALJ's conclusions of law de novo.70

Discussion

    As discussed above, the ALJ made findings of fact and legal conclusions along two paths. Based upon legal error, we reverse the ALJ's main holding dismissing 

the case, and, by applying the correct legal standard to facts already found by the ALJ, we find in Menendez's favor. In his alternate holding in Menendez's favor, 

the ALJ found that Halliburton failed to prove its affirmative defense. We affirm that finding for reasons explained below71 . 

   To put the ALJ's most recent decision in context, we summarize his original 2008 findings on protected activity and adverse action, as well as our 2011 opinion 

affirming in part and reversing in part. 

1. Protected Activity

   In his initial 2008 Decision and Order, the ALJ found that there was no dispute that Menendez provided information to the SEC, Halliburton's audit committee, 

and his supervisors regarding his concerns that Halliburton was not in compliance with revenue recognition standards. The ALJ found that there was no question 

that Menendez participated in the SEC investigation of his complaint. The ALJ noted that Menendez testified, at length and in great detail, about the technical 

underpinnings and the rationale 
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for his concerns. Accordingly, the ALJ concluded that Menendez demonstrated, both objectively and subjectively, that he reasonably believed that Halliburton 

violated securities laws. The ALJ ruled that Menendez engaged in SOX-protected activity when he complained about Halliburton's alleged violations of SEC rules to 

his supervisors, the SEC, and the Board of Director's Audit Committee. In our 2011 opinion, we affirmed those findings as supported by substantial evidence of 

record and in accordance with applicable law. 

2. Adverse Action

   Menendez claimed that Halliburton subjected him to five adverse employment actions: (1) breach of confidentiality; (2) isolation; (3) removal of duties; (4) 

demotion; and (5) constructive discharge. In his 2008 D. & O. the ALJ found that Menendez repeatedly engaged in protected activity; he nevertheless dismissed 

the complaint after concluding Halliburton had taken no "retaliatory adverse action" against Menendez for his protected activity. We affirmed all these adverse 

action findings except for the ALJ's finding on the breach of Menendez's confidentiality. 

   In our original opinion, we explained in great detail why we concluded that the violation of Menendez's confidentiality constituted an adverse action. We looked 

to the purposes of SOX as well as the statutory scheme to support our finding. Section 301 of SOX requires that publicly-traded companies such as Halliburton 

establish procedures for: 

(A) the receipt, retention, and treatment of complaints received by the issuer regarding accounting, internal accounting controls, or auditing matters; 

and 
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(B) the confidential, anonymous submission by employees of the issuer of concerns regarding questionable accounting or auditing matters.[72 ] 

    We observed that employee whistleblowers are some of the most effective sources of information concerning fraud and corporate crime.73 Since employees are 

more willing to identify misconduct if they can do so anonymously, it stands to reason that anonymous and/or confidential reporting mechanisms encourage 

internal reporting of corporate misconduct.74 Legislative history reflects that Congress recognized the 
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importance of reporting accounting irregularities, and potential fraud by means of confidential disclosures.75 Accordingly, we construed the protection afforded by 

Section 301's requirement (that covered employers establish confidential channels of communication for their employees) consistently with SOX Section 806's anti-

retaliation provisions and held that Section 806 provides whistleblower protection to employees who make use of such channels.76 The right to confidentiality that 

Section 301 affords statutorily establishes a "term and condition" of Menendez's employment within the meaning of Section 806's whistleblower protection 

provision. The exposure of Menendez's identity in connection with his complaint to Halliburton's Audit Committee constituted a violation of that employment term 

and condition and was therefore an adverse action. Consequently, we remanded the case to the ALJ for a determination of whether Menendez's protected activity 

was a contributing factor to this adverse action and, if so, whether Halliburton demonstrated by clear and convincing evidence that it would have acted adversely 

in the absence of Menendez's whistleblowing. 

3. Causation

   We turn now to the ALJ's findings contained in his 2011 Decision and Order on Remand. The ALJ correctly found causation, ruling that Menendez's protected 

activity was a contributing factor affecting Halliburton's disclosure of his identity, and we affirm. Proof of causation or "contributing factor" in a SOX whistleblower 

case is not a demanding standard. As the Third Circuit recently explained, Congress intended the "contributing factor" standard contained in SOX to be "protective 

of plaintiff-employees."77 To establish that protected activity was a "contributing factor" to unlawful 

[Page 14] 

retaliation under SOX, a complainant need not prove that the protected activity was the only or primary factor to establish causation, or that his protected conduct 

was a "significant," "motivating," "substantial," or "predominant" factor in the challenged personnel action.78 Instead, a SOX complainant need only prove, by a 

preponderance of the evidence, that his protected activity, "alone or in combination with other factors, tends to affect in any way the outcome of the [adverse 

personnel] decision."79 Thus, for example, a complainant may prevail by proving that the respondent's reason, "while true, is only one of the reasons for its 

conduct, and another [contributing] factor is [the complainant's] protected activity."80

   In our previous decision,81 we discussed at length the error contained in the ALJ's original causation analysis.82 We explained why we have repeatedly ruled 

that motive or animus is not a requisite element of causation as long as protected activity contributed in any way – even as a necessary link in a chain of events 

leading to adverse activity.83 We 
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noted that it is difficult to conceive of any case in which a whistleblower's anonymous and confidential submission of concerns regarding questionable accounting 

or auditing matters to his employer would not be a "contributing factor" to any subsequent disclosure of his identity. 

   As the ALJ observed in his most recent opinion, in a strictly literal sense, the exposure of a whistleblower's identity is always "caused" by his whistleblowing. But 

this seemingly circular logic is supported by sound policy reasons. The availability of confidential avenues for reporting fraud is required under SOX and crucial to 

encouraging employees to expose violations of law. Effective enforcement of SOX requires a prophylactic rule prohibiting the disclosure of a whistleblower's 

identity where anonymity is reasonably to be expected as Section 301 provides.84 Given the Board's previous ruling that the right to confidentiality afforded by 

Section 301 constitutes a "term and condition" of Menendez's employment, the breach of which constitutes an adverse action in violation of SOX Section 806, the 

conclusion is inescapable under the facts of this case that Menendez's protected activity was a contributing factor in the disclosure of Menendez's identity. 

4. Respondent's Affirmative Defense

   The ALJ concluded that Halliburton proved by clear and convincing evidence that it had a legitimate business reason for the disclosure.85 The ALJ has 

misconstrued our remand directive and SOX's affirmative defense. 

   SOX's statutory text provides that if Menendez carries his burden of proving that protected activity contributed to an adverse action, Halliburton can avoid 

liability by demonstrating, by clear and convincing evidence, that it would have taken the same adverse action in the absence of the protected activity.86 Instead, 

the ALJ found that "Respondent proved by clear and convincing evidence legitimate business reasons for the disclosure.87 " The ALJ's characterization of the 

Respondent's affirmative defense does not comport with the statutory text. The Respondent's burden to prove the affirmative defense under SOX is purposely a 

high one. The Respondent must show by clear and convincing evidence that it would have taken the adverse action even in the absence of 
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protected activity. A quick review of the legislative history of SOX's burdens of proof puts the ALJ's legal error in context. 

   SOX whistleblower cases are governed by the legal burdens set out in AIR 21, 49 U.S.C.A. § 42121(b) (Thomson/West 2007), which contains whistleblower 

protections for employees in the aviation industry. The AIR 21 burdens of proof were modeled after the burdens of proof provisions of the 1992 amendments to 
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the Energy Reorganization Act, 42 U.S.C.A. § 5851.88 The burdens of proof contained in the 1992 ERA amendments – the same as those now contained in SOX –

were intentionally drafted by Congress to provide complainants a lower hurdle to clear than the bar set by other employment statutes: "Congress desired to make 

it easier for whistleblowers to prevail in their discrimination suits . . . ."89 In addition to lowering a complainant's burden, Congress also raised the respondent's 

burden of proof – once an employee demonstrates that protected activity was a contributing factor, the burden is on the employer to prove by clear and 

convincing evidence that it would have taken the same action absent the employee's protected activity. As the Eleventh Circuit observed, "[f]or employers, this is 

a tough standard, and not by accident. Congress appears to have intended that companies in the nuclear industry face a difficult time defending themselves."90

   The ALJ erred by allowing the Respondent to prevail under the lower "legitimate business reason" standard, which is no longer applicable to statutes (including 

SOX) that contain the tougher standard for employer's affirmative defense.91 Nevertheless, the ALJ's confusion regarding the application of the SOX affirmative 

defense in this case is understandable given the difficulty of applying the classic whistleblower law formula to the particular facts of this case. The ALJ observed: 

"It is metaphysically impossible for Respondent to show that if Complainant had never filed his complaints (the protected activity), it still would have disclosed him 

as the one who made them (the adverse action)."92 Certainly Halliburton's burden of proof is a high one and, as explained above, purposely so. But it is not 

impossible. For example, a court order would provide a ground for disclosure extrinsic to the whistleblowing activity itself. 
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5. The Evidence is Insufficient to Establish Halliburton's Affirmative Defense

    In identifying the ALJ's error concerning SOX's affirmative defense, we need not describe or exhaust the outer ends of SOX's clear-and-convincing-evidence 

standard. We find that the ALJ applied the wrong standard. Applying the correct standard, substantial evidence of record supports the conclusion that Halliburton 

failed to prove by clear and convincing evidence that it would have taken the same adverse action in the absence of Menendez's protected activity. 

   The ALJ made numerous findings "related to why Respondent made the disclosure."93 He cited the following findings in support of his conclusion that 

Halliburton demonstrated "legitimate business reasons" by clear and convincing evidence: (1) McCollum and his colleagues were already aware of Menendez's 

standing objections to accounting practices; (2) McCollum wanted Menendez to know his concerns were being taken seriously; (3) McCollum had no intention of 

punishing Menendez and he personally warned Menendez's colleagues not to engage in discriminatory behavior; and (4) disclosure of Menendez's identity would 

"marginally assist in identifying documents for retention."94 Assuming the validity of these findings of fact and that all are "legitimate business reasons," none of 

them address the issue of whether the Respondent would have disclosed Menendez's identity in the absence of his protected activity. 

   The fact that Menendez's colleagues were aware that he had raised accounting concerns internally is simply not tantamount to identifying him as having 

contacted the SEC and thereby instigating an investigation of Halliburton's accounting practices. Once Menendez took his concerns outside the company – to an 

enforcement agency, no less – and thereby "aired dirty laundry," he was "marginalized and at times ostracized."95 In any event, the fact that his colleagues were 

aware of his accounting concerns is irrelevant to the question of whether Halliburton would have disclosed his identity for reasons outside of his protected 

whistleblowing activity96 . Claiming that the disclosure was harmless does nothing to show that the disclosure advanced a legitimate business reason that would 

have occurred for reasons extrinsic to the activity itself.97 Nor did McCollum's desire to show that the company was "addressing Menendez's concerns" 
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require the disclosure of his identity. Had the document retention e-mail identifying the documents sought by the SEC been circulated without disclosing 

Menendez's name, he would have known his concerns were being addressed – since he instigated the SEC investigation. Alternatively, Halliburton could have 

reached out in private with Menendez to discuss his concerns. 

   Neither the record as a whole nor the ALJ's findings of fact "related to why Respondent made the disclosure" establish by clear and convincing evidence that 

Halliburton's disclosure of Menendez's identity was dictated by a legitimate, non-discriminatory business reason unrelated to his protected activity. We conclude as 

a matter of law that the evidence of record is insufficient to support a finding by clear and convincing evidence that Halliburton would have disclosed his identity 

absent his protected activity and the contents thereof. Since the Respondent failed to prove its affirmative defense, we turn now to the appropriate relief. 

6. Compensatory Damages

   The ALJ on remand offered alternate compensatory damage awards.98 Assuming liability, the ALJ first explained his reasoning for an award of $1,000 in 

compensatory damages to Menendez. Predicting that the Board might view the evidence as supporting a finding of greater damages than the ALJ felt was 

warranted, the ALJ made an alternate award of $30,000. We find there is ample evidence in the record of Menendez's emotional distress and reputational harm to 

affirm the ALJ's alternate award of $30,000. 

   Halliburton argues that non-pecuniary damages are not authorized under SOX and, in any case, Menendez failed to prove entitlement to emotional distress or 

reputational harm.99 Halliburton also contends that comparative cases do not support the ALJ's alternate award of $30,000.100
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A. Non-pecuniary compensatory damages may be awarded under Section 806

   As a preliminary matter, we reject Halliburton's argument that non-pecuniary compensatory damages are unavailable under SOX.101 As the ALJ recognized, the 

ARB has awarded non-pecuniary compensatory damages in SOX cases.102 Department of Labor precedent has countenanced damage awards for emotional 

distress and reputational injury under the SOX whistleblower statute. In Kalkunte v. DVI Fin. Servs., Inc., ARB No. 05-139, ALJ No. 2004-SOX-056, slip op. at 15 

(ARB Feb. 27, 2009), we affirmed the ALJ's award of $22,000 in damages for mental anguish and humiliation suffered by the complainant as a consequence of 
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retaliation. Recently, in Brown v. Lockheed Martin Corp., ARB No. 10-050, ALJ No. 2008-SOX-049 (ARB Feb. 28, 2011), we affirmed without comment the ALJ's 

award of $75,000.00 in compensatory damages for emotional pain and suffering. 

   Additionally, this Board has upheld countless compensatory damage awards under the whistleblower provisions of ERA and AIR 21, upon which Section 806 was 

modeled.103 In a 2002 unpublished opinion, the Eleventh Circuit upheld the Board's decision affirming an award of $250,000 in compensatory damages for 

emotional distress 

[Page 20] 

and reputational injury to a prevailing ERA complainant.104 In Evans, ARB Nos. 07-118, -121, slip op. at 20, we affirmed the ALJ's award of $100,000.00 in non-

economic compensatory damages for emotional harm and reputational injury.105

   The judicial backdrop of the passage of Section 806 reflects decades of Department of Labor precedent awarding non-pecuniary compensatory damages to 

prevailing employees under comparable whistleblower statutes.106 These statutes share similar statutory language, legislative intent, and broad remedial purpose. 

They should therefore be interpreted consistently.107 Furthermore, Congress acts with knowledge of existing law and expects its statutes to be read in conformity 

with established precedent. We find that Section 806 should be interpreted to allow awards of non-pecuniary compensatory damages.108

[Page 21] 

B. Menendez supplied sufficient evidence of emotional distress and professional harm to sustain an award of $30,000 in compensatory damages

   In assessing the damages that Menendez sustained as a result of the disclosure of his identity, the ALJ focused on the workplace isolation that Menendez 

experienced: 

He was clearly marginalized and at time ostracized in the workplace. He testified that he was stunned and had "probably the worst day" of his life 

[when his identity as a whistleblower was disclosed]. He lost the opportunity to participate in the RTA and training programs. . . . 

The record shows that Complainant sustained distress related to isolation at the workplace because of the Respondent's adverse action.[109 ] 

    Despite these findings evidencing emotional and professional harm, the ALJ was of the opinion that, because Menendez suffered no financial loss or 

reputational harm outside of Halliburton and KMPG, he was entitled to only $1,000 in damages. But entitlement to damages for reputational harm does not 

require proof of financial loss: "[c]ompensatory damages are designed to compensate whistleblowers not only for direct pecuniary loss, but also for such harms as 

loss of reputation, personal humiliation, mental anguish, and emotional distress."110 Even if we accept the ALJ's confinement of Menendez's reputational harm to 

Halliburton and KMPG,111 a loss of reputation within two such large firms warrants more than nominal damages. 

   As the Board explained at length in our original decision, the ALJ's findings along with the record evidence demonstrate that disclosure of Menendez's identity 

resulted in real, if not quantifiable, professional and emotional harm: 

Evidence of record strongly suggests that the exposure of Menendez's identity led inexorably to the circumstances and events that followed, including 

the isolation and loss of 

[Page 22] 

professional opportunities and advancement. We view these conditions as fallout, inextricably connected to the disclosure of Menendez's identity, 

from which the degree of adversity or harm associated with the breach may be measured. Of course, exposure of a whistleblower's identity does not 

always result in untoward consequences, much less compensable harm. But this is not such a case. Indeed, the facts of this case exemplify the very 

reason why Congress mandated that publically-traded firms set up confidential avenues to report wrongdoing. 

Immediately after Menendez was "outed," his life on the job changed for the worse. People avoided him and normal, everyday contact with his 

colleagues was all but shut down. No one came by his office, no one engaged him in conversation, few people called or e-mailed him, and he was 

excluded from decision-making. Youngblood and Geer no longer consulted with him and KPMG auditors refused to meet with him. Menendez's job 

description required him to work closely with the external auditors and his inability to do so necessarily represented a diminution in his authority and 

responsibility. John Christopher of KPMG, whom he had considered a close friend, told Menendez he would not even set foot in his office. The 

testimony of Paquette and Christopher substantiated this dramatic change in Menendez's working conditions. 

The ALJ largely attributed the problems Menendez faced following the breach – his sense of isolation and the loss of job opportunities – to his 

voluntary absence from the office. But this absence was itself a manifestation of the harm the breach of his confidentiality produced. Menendez left 

the office shortly after McCollum disclosed his name in an e-mail to the F&A Group. Not surprisingly, he reacted to the foreseeable hostility of his 

colleagues by absenting himself from the office. When he returned to the office, he encountered both personal and professional hostility. A month 

after he was exposed as having reported alleged misconduct to the SEC and the Audit Committee, Menendez requested paid administrative leave 

because of "the current environment and circumstances involving the SEC investigation." His request for leave, and the resultant absence from the 

office, further marginalized Menendez, setting the stage for diminution of his authority, 
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responsibility, and opportunity for professional advancement.[112 ] 

   Based upon this evidence of harm, we are of the opinion that the ALJ's alternative compensatory damage award of $30,000 for emotional distress and 

reputational harm is justified. The Complainant argues that the nature of the adverse action in this case is particularly suited to recognition of non-pecuniary 

compensatory damages.113 We agree. Although we declined to find that the facts of Menendez's resignation amounted to constructive discharge warranting 

reinstatement or back pay, we nevertheless recognize that Menendez suffered intangible professional damage, as a consequence of the exposure of his status as 

a whistleblower.114 The marginalization that resulted from his exposure as a whistleblower so poisoned his work environment that he felt compelled to resign from 

the job he had loved. Section 806 requires that prevailing employees are entitled to "all relief necessary to make [them] whole." Without compensation for the 

intangible damages to his reputation, Menendez would be left without meaningful relief. 

   Given the inherent subjectivity of non-pecuniary awards, the Board looks to damage awards in similar whistleblower cases for instruction.115 An award of 

$30,000.00 is well within the range of awards for emotional distress and reputational injury under Section 806 and other whistleblower statutes.116

[Page 24] 

Conclusion

    For the foregoing reasons, the Board finds that Menendez engaged in protected activity that contributed to adverse action taken against him by the 

Respondent, namely, the disclosure of his identity as a whistleblower. The Respondent having failed to prove by clear and convincing evidence that it would have 

taken the adverse action against Menendez in the absence of his protected activity, judgment is entered for Menendez and against Halliburton. Menendez is 

awarded $30,000 in compensatory damages, to be paid by Halliburton, together with appropriate attorney's fees and litigation costs. 

    As the prevailing party, Menendez is entitled to costs, including reasonable attorney's fees, both before the ALJ and the ARB. The fees awards will be the 

subject of separate decisions by the ARB and ALJ for legal services performed before each respective body upon application by Menendez. Menendez's attorney 

shall have 30 days from receipt of this Final Decision and Order in which to file a fully supported attorney's fee petition with the ARB, with simultaneous service on 

opposing counsel. Thereafter, Halliburton shall have 30 days from their receipt of the fee petition to file a response. A similar deadline is imposed upon Menendez 

for submission of a petition for legal fees and litigation costs to the ALJ, subject to any modification in time that the ALJ might order. 

SO ORDERED.

JOANNE ROYCE

Administrative Appeals Judge

PAUL M. IGASAKI

Chief Administrative Appeals Judge

E. COOPER BROWN

Deputy Chief Administrative Appeals Judge
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