
 
 

 

SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS 

This Settlement Agreement and Release of Claims (“Agreement”) is made and entered on 
the last date entered below by and between Plaintiffs Wayne Scovil, Christy Parsons, Kelley 
Nylund, Clarence McMullen, Jr., Brent Bailey, Henry Smith, and Duane Humphrey 
(“Plaintiffs”), individually and on behalf of all others similarly situated, and the Class, as defined 
below, and its members (“Class Members”), and Defendant FedEx Ground Package System, Inc. 
(“FXG”) and its consolidated subsidiaries (including but not limited to FedEx Home Delivery), 
successors, predecessors, assigns, affiliates, parent companies, shareholders, officers, directors, 
agents, insurers, attorneys, and employees (“Company”) (collectively, the “Parties”), to settle, 
fully and finally, all of the claims that have or could have been raised in this class action lawsuit 
on behalf of the Class Members against the Company, as described below, subject to the Court’s 
approval.   

WHEREAS, on December 16, 2010, Plaintiffs filed a class action complaint in the United 
States District Court for the District of Maine, under the caption of Scovil, et al. v. FedEx 
Ground Package System, Inc. and FedEx Ground Package System, Inc. d/b/a FedEx Home 
Delivery, Case No. 1:10-cv-00515-DBH (“Lawsuit”).  Plaintiffs’ claims were asserted 
individually and on behalf of all others similarly situated; 

WHEREAS, the Lawsuit alleged that FXG misclassified Plaintiffs and Class Members as 
independent contractors and sought recovery for: (1) overtime wages allegedly due to them 
pursuant to 26 M.R.S.A. § 664 and the Fair Labor Standards Act, 29 U.S.C. §§ 207 and 213 
(“FLSA”); (2) allegedly unlawful deductions and expenses under 26 M.R.S.A. § 629; (3) 
liquidated damages under the FLSA and 26 M.R.S.A. § 670; and (4) attorneys’ fees.  Plaintiffs 
also asserted counts for declaratory relief, rescission of the Operating Agreement/Quantum 
Meruit, and unjust enrichment, which were dismissed by the Court on July 21, 2011; 

WHEREAS, FXG denies all of Plaintiffs’ allegations in the Lawsuit, denies that it has 
committed any violation of law, misconduct, wrongdoing, or any other actionable conduct, and 
further denies that it misclassified Plaintiffs or the Class Members; 

WHEREAS, the Parties have engaged in settlement discussions, including mediation with 
a well-respected mediator, Daniel E. Wathen, that left the Parties in a position where they were 
able to close a settlement that will fully and finally resolve the Lawsuit; and  

WHEREAS, it is the desire of the Parties to fully, finally and forever settle, compromise, 
and discharge all disputes and claims that have been alleged in the Lawsuit or that could have 
been raised in this Lawsuit related to the alleged non-payment of wages, including straight time, 
minimum wages, overtime wages, expenses, deductions, penalties, interests, and any and all 
other claims as set forth in the release, including but not limited to claims under the FLSA, the 
Maine Minimum Wage and Overtime Law, 26 M.R.S.A. § 664, et seq., 26 M.R.S.A. §§ 601-604, 
621-A, 622, 626, 627, and 629, and any other statute or common law theory, and all costs and 
attorneys’ fees incurred or which will be incurred as a result of the Lawsuit, 

NOW THEREFORE, in consideration of the mutual covenants, promises and warranties 
set forth herein, the Parties agree, subject to the Court’s approval, as follows:  
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I. DEFINITIONS 

As used in this Agreement, the following definitions shall apply: 

A. “Administrative Expenses” means reasonable fees and expenses incurred by the Class 
Counsel (as these terms are defined below) for (1) preparation and mailing of the Mailed 
Settlement Notices; (2) receipt and calculation of claims submitted by Class Members for 
compensation under this Agreement; (3) distribution of settlement payments to Eligible Class 
Members which will be sent to Class Counsel by FXG; (4) generation of reports or other 
documents required by the Court; (5) communications with counsel for FXG, Class Counsel or 
Class Members; (6) address tracking and re-mailing of notices; (7) communications with the 
Parties; and (8) any other tasks jointly agreed to by counsel for FXG and Class Counsel. 

B. “Class” means:  All persons who executed a standard Operating Agreement with 
FedEx and worked full time as delivery drivers in Maine under the agreement at any time 
between December 16, 2004 and December 16, 2010.  The “Class” excludes all persons who 
opted out of the case in response to the October 2012 Notice of Class Action.  

C.  “Class Counsel” means Donald F. Fontaine of the Law Office of Donald F. Fontaine, 
and Harold L. Lichten, Sara Smolik, and Shannon E. Liss-Riordan of Lichten & Liss-Riordan, 
P.C. 

D. “Effective Date” means the first date that is three business days after all the following 
have occurred: (i) the Court has entered an order granting final approval of the settlement of the 
Lawsuit in accordance with the terms of this Agreement; (ii) the time for any challenge to the 
settlement memorialized in this Agreement, both in the Court and on appeal, has elapsed; and 
(iii) the settlement memorialized in this Agreement has become final, either because no timely 
challenge was made to it or because any timely challenge has been finally adjudicated and 
rejected.  

E. “Eligible Class Member” means each Class Member who is entitled to receive 
compensation under this Agreement, and who has not and does not opt-out.  

F. “FXG” means FedEx Ground Package System, Inc., including FedEx Home Delivery, 
and FXG and its/their consolidated subsidiaries, successors, predecessors, assigns, affiliates, 
parent companies, shareholders, officers, directors, agents, insurers, attorneys, and employees, 
which collectively are referred to in this Agreement as the “Company.” 

G. “Lawsuit” means the case pending before Judge D. Brock Hornby in the U.S. District 
Court for the District of Maine that is captioned Scovil, et al. v. FedEx Ground Package System, 
Inc. and FedEx Ground Package System, Inc. d/b/a FedEx Home Delivery, Case No. 1:10-cv-
00515-DBH. 

H.  “Notice” means the proposed written notice attached hereto as Exhibit A, to be 
approved by the Court and to be mailed to Class Members. 

I. “Plaintiffs” means Wayne Scovil, Christy Parsons, Kelley Nylund, Clarence 
McMullen, Jr., Brent Bailey, Henry Smith, and Duane Humphrey, the seven of the eight named 
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plaintiffs in this Lawsuit as reflected on the caption of the Complaint filed on December 16, 
2010. 

J. “Plaintiffs’ Released Claims” means any and all claims, actions, causes of action, 
administrative claims, demands, charges, debts, damages, penalties, interest, costs, attorneys’ 
fees, obligations, judgments, expenses, or liabilities, in law or in equity, whether now known or 
unknown, contingent or absolute, that a Plaintiff (as defined in Paragraph I above) had, has or 
could have had against the Releasees by reason of any act, omission, harm, matter, cause, or 
event whatsoever, whether sounding in tort, contract, federal, state and/or local law, statute, 
ordinance, regulation, common law, or other source of law or contract, arising at any time up to 
and including the Preliminary Review Date, for any type of relief, including without limitation 
wages, pay, unpaid/unreimbursed costs, deductions, penalties, general damages, compensatory 
damages, liquidated damages, punitive damages, interest, attorneys’ fees, litigation and other 
costs, expenses, restitution, and equitable and declaratory relief.  The Plaintiffs’ Released Claims 
include, but are not limited to, the Released Claims (as defined in Paragraph K below), and 
claims under state or federal discrimination statutes, including, without limitation, Fair Labor 
Standards Act, Maine Minimum Wage and Overtime Law, 26 M.R.S.A. § 664, et seq., 26 
M.R.S.A. §§ 601-604, 621-A, 622, 626, 627, and 629, the Maine Human Rights Act of 1972, as 
amended, 5 M.R.S.A. § 4571; the Maine Equal Pay Law, 26 M.R.S.A. § 628; the Maine Family 
Medical Leave Act, 26 M.R.S.A. § 843; the Maine Whistleblowers’ Protection Act, 26 M.R.S.A. 
§ 833; the Maine Constitution; the United States Constitution; the Age Discrimination in 
Employment Act (“ADEA”) and the Older Workers Benefit Protection Act; the Uniformed 
Services Employment and Reemployment Rights Act; Title VII of the Civil Rights Act of 1964, 
42 U.S.C. § 2000, et seq.; the Family and Medical Leave Act, to the extent not prohibited by law; 
the Americans with Disabilities Act, 42 U.S.C. § 12101, et seq.; and the Employee Retirement 
Income Security Act of 1974, 29 U.S.C. § 1001, et seq.; and all of their implementing regulations 
and interpretive guidelines.   

K. “Released Claims” means any and all claims, actions, causes of action, administrative 
claims, demands, charges, debts, damages, penalties, interest, costs, attorneys’ fees, obligations, 
judgments, expenses, or liabilities, in law or in equity, whether now known or unknown, 
contingent or absolute, that a Plaintiff or Class Member had, has or could have had against the 
Releasees by reason of any act, omission, harm, matter, cause, or event whatsoever, arising at 
any time up to and including the Preliminary Approval Date, relating to: the alleged non-
payment of wages, non-payment for overtime hours worked, expenses incurred, deductions 
taken, benefits given or not given; or arising under or associated with the Fair Labor Standards 
Act, Maine Minimum Wage and Overtime Law, 26 M.R.S.A. § 664, et seq., 26 M.R.S.A. §§ 
601-604, 621-A, 622, 626, 627, and 629, or other statute, ordinance or common law, or the 
claims alleged or which could have been alleged in this Lawsuit; any act, omission, damage, 
matter, cause, or event whatsoever arising out of the initiation, defense, or settlement of the 
Lawsuit, claims or defenses asserted or which could have been asserted in the Lawsuit, except 
for the enforcement of this Agreement.  However, any Class Member who does not become an 
Eligible Class Member and who has not opted into the conditionally certified class for purposes 
of the FLSA claim will not be deemed to have waived claims under the FLSA. 

L. “Releasees” means the Company, including FedEx Ground Package System, Inc. and 
FedEx Home Delivery, together with their respective subsidiaries, parent companies, 
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predecessors and successors in interest, parents, subsidiaries, affiliates, and assigns, and each of 
its and their respective past, present, and future officers, directors, shareholders, insurers, agents, 
representatives, servants, employees, attorneys, and insurers. 

M. “Settlement Agreement” or “Agreement” means this Agreement memorializing the 
terms of the settlement between the Parties, and the exhibits attached hereto. 

II. COMPENSATION TO ELIGIBLE CLASS MEMBERS 

After the Effective Date, and in accordance with the other terms of this Agreement and its 
exhibits, FXG shall provide settlement payments to Eligible Class Members as follows: 

A. For all purposes in this Agreement, the Parties agree that FXG’s data is to be used for 
determining the number of weeks that each Class Member worked during the Class Period.    

B. Each Eligible Class Member who was or will be properly included in the Class1 will 
be entitled to receive from FXG a Settlement Award based upon the number of weeks worked as 
a contractor between December 16, 2004 and December 16, 2010.  The formula is weighted such 
that class members with longer service during the class period will receive progressively higher 
amounts than those with a shorter period of service.  Those who have the shortest length of 
service will receive $100 per week, while those with the greatest length of service during the 
class period will receive $174 per week.  Settlement shares will be reported on a Form 1099 in 
the manner FXG in its sole discretion deems appropriate.  The shares of any Class Members 
opting out of the Settlement shall be redistributed to Class Members participating in the 
Settlement, or used to resolve disputes regarding amounts owed to Class Members.    

III. CLASS COUNSEL’S ATTORNEYS’ FEES AND COSTS, INCLUDING      
ADMINISTRATIVE EXPENSES AND INCENTIVE AWARD TO PLAINTIFFS 

A. FXG and Class Counsel stipulate to Class Counsel’s request for attorneys’ fees, 
Administrative Expenses, and any and all other costs up to the total amount of One Million Nine 
Hundred Thirty One Thousand Four Hundred Dollars ($1,931,400.00) (“Attorneys’ Fees and 
Costs”), subject to Court approval, which will be funded by FXG separate and apart from the 
compensation to Eligible Class Members.  Any amounts not awarded will be redistributed on a 
pro rata basis to Eligible Class Members who participate in the settlement.  

B. FXG and Class Counsel stipulate to Class Counsel’s request for Incentive and 
Participation awards to the individuals, and in the amounts, listed in Section III.C., subject to 
Court approval.  If any individual(s) for whom such an award is approved opt out of the case,  
that individual’s incentive award, in full, shall be redistributed to Class Members participating in 
the Settlement on a pro rata basis, or used to resolve disputes regarding amounts owed to Class 

                                                 
1 The Parties will work together to agree on those persons who should be included or excluded 
from the Class in order to finalize the list of Class Members who are entitled to Notice and to 
receive a Settlement Award in this case. 
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Members.  Similarly, if the Court approves lesser amounts than requested and these individuals 
do not opt-out, such unapproved incentive payments shall also be redistributed to Class Members 
participating in the Settlement on a pro rata basis, or used to resolve disputes regarding amounts 
owed to Class Members.  The Incentive and Participation Awards will be funded by FXG 
separate and apart from the compensation to Eligible Class Members. 

C. The Incentive and Participation awards, subject to Court approval, are to be 
distributed as follows: (i) $20,000 for Wayne Scovil; (ii) $15,000 each for Brent Bailey, Duane 
Humphrey, Clarence McMullen, Kelley Nylund, Christy Parsons, and Henry Smith; and (iii) 
$10,000 each for Anthony Esposito and James Maffei. 

D. For tax purposes, FXG will issue an IRS Form 1099(s) to Class Counsel and the 
individuals listed in Plaintiffs’ Supplemental Notice for amounts paid under this Section III, and 
will report such payments to taxing authorities in the manner that FXG in its sole discretion 
deems appropriate.   

D.  Except as expressly described and limited in amount in this Section III, FXG will 
have no responsibility or liability for any amount of attorneys’ fees, Administrative Expenses, or 
costs to Class Counsel or any other counsel for Plaintiffs or any Class Member in connection 
with the Released Claims or Plaintiffs’ Released Claims, including those involved in the MDL 
action that was pending in the Northern District of Indiana (Case No. 3:05-MD-527 RM; MDL-
1700).  Class Counsel represent and warrant that no other counsel has represented Plaintiffs or 
Class Members with respect to the Released Claims and Plaintiffs’ Released Claims, and further 
represent and warrant that there are no claims for payment of attorneys’ fees and costs by any 
other counsel for Plaintiffs or Class Members.  

IV.  COSTS OF NOTICE AND CLAIMS ADMINISTRATION 

Class Counsel will pay from the Attorneys’ Fees and Cost award all Administrative 
Expenses, including but not limited to: (a) the costs of preparing and disseminating all Notices, 
and (b) all other Administrative Expenses as defined above.  FXG shall not be responsible for 
any costs that are incurred as a result of any settlement or other administration, or by Plaintiffs or 
Class Counsel, including in (a) responding to inquiries about the Agreement, the settlement, or 
the Lawsuit, (b) defending the Agreement or the settlement against any challenge to it, or (c) 
defending against any challenge to any order or judgment entered pursuant to the Agreement, 
unless otherwise specifically agreed by the Parties. 

V. SETTLEMENT APPROVAL PROCESS  

A. Withdraw of Motions and Stay. 

 The Parties have agreed to withdraw without prejudice all motions currently pending 
in the Lawsuit within three (3) business days of the execution of this Agreement.  And, subject to 
Court approval of this Agreement, the Parties agree to have all proceedings stayed and the pre-
trial and trial deadlines and dates stricken. 
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B. Preliminary Review.   

On August 29, 2013, Class Counsel applied to the Court for entry of an order, setting a 
date for the Fairness Hearing, and approving the Notice to the Class (“Plaintiffs’ Motion for 
Preliminary Review of Proposed Class Action Settlement, and Authorization For Notice” Dkt. 
No. 236).  A preliminary review hearing was held on September 5, 2013. 

C. Notice.   

1. The Notice (and any associated forms), approved by the Court, will be sent by 
Class Counsel to each Class Member within fourteen (14) days after entry of the Order 
approving Notice.  Before the mailing of such Notices and Claim Forms, FXG will obtain for 
Plaintiffs their list of updated addresses for Class Members as reflected in FXG’s data.  FXG will 
thereafter cause to be obtained address updates utilizing a National Change of Address database.  
Within 5 days of the Court’s entry of the Order of Notice, FXG will forward to Class Counsel, an 
electronic file with the names, last known mailing addresses, and final four digits of the social 
security numbers or tax identification numbers of all Class Members as reflected in FXG’s data. 
In mailing such Notices Class Counsel will use any updated addresses thus obtained, and consult 
with the Parties to use the best possible addresses for class members.  Class Counsel shall be 
solely responsible for all follow-up necessary to ensure that good and valid contact information 
is obtained for each Class Member. 

2. The Parties agree that the dissemination of the Notice by mail in the manner 
specified in this Section satisfies the legal notice requirements and due process.  

3. Class Counsel will also send a short notice to those persons who were mistakenly 
included in the original list of potential class members that received the October 2012 Notice of 
Class Action, advising them that they were mistakenly included in the class and that they are not 
eligible to receive a settlement award in this case. 

D. Opt Outs. 

1. Class Members shall have thirty (30) days from the mailing date on the Notice to 
file an Election to Opt Out of Settlement and Class Action.  Exceptions will be made only for 
individuals who, because of a change in address, did not receive a Notice in the first mailing. In 
that event they will have 14 days from actual receipt or up to 15 days before the Final Approval 
Hearing, whichever comes first. 

2. To effectively opt out of the settlement, thereby excluding themselves from the 
Lawsuit, the settlement, and the Class, Class Members must timely mail a letter to Class Counsel 
opting out of the case, as described in the Notice.  If a fully completed and properly executed Opt 
Out Letter is not received by the Court or Class Counsel from a Class Member postmarked on or 
before thirty (30) days after the mailing date on the Notice, then that Class Member will be 
deemed to have forever waived his or her right to opt out of the Class.  Class Members who 
timely submit Opt Out Letters shall have no further role in the Lawsuit, and for all purposes, 
except with respect to any applicable tolling of the statute of limitations of their claims, they 
shall be regarded as if they never were either a party to the Lawsuit or a Class Member, and thus 
they shall not be entitled to any benefit as a result of the Lawsuit, this settlement or this 
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Agreement, nor will they have released by operation of this Agreement any claims they may 
have against the Releasees.  Class members who opt out shall have 30 days from the date of the 
Court’s order granting Final Approval of the settlement to file a new lawsuit without losing the 
benefit of the statute of limitations tolled by this Lawsuit.  

3. All Class Member communications concerning the Settlement or Notice should be 
directed to Class Counsel.   

4. Class Counsel shall provide to FXG on a biweekly basis a full and complete list 
of the names of all Class Members who have submitted opt out letters. 

E. Objections. 

Class Members who do not opt out of the settlement pursuant to Section V.D.2 above 
shall have until 14 days before the Final Approval Hearing to file a written objection to the 
Agreement.  The Court may, at its discretion, choose to accept written objections after that date 
and may permit objectors who have not filed written objections to be heard at the Final Approval 
Hearing.      

F. Claims. 

10 days before the Final Approval Hearing, Class Counsel will provide to FXG counsel a 
list setting forth all Class Members to whom payments are going to be paid, the amounts 
estimated to be paid, and the addresses known for each Class Member. 

G. Fairness Hearing and Final Approval. 

 A Fairness Hearing will be scheduled no earlier than 90 days after the latter of the 
dates on which the appropriate Federal official and the appropriate state officials are served with 
the notices required pursuant to the Class Action Fairness Act, 28 U.S.C. § 1715(d), which FXG 
counsel will do within 10 days of the filing of the proposed Settlement Agreement.  On [DATE 
TBA], Class Counsel shall apply to the Court for entry of an order granting final approval to this 
Settlement (“Final Approval Order”), along with an appropriate motion.   

H. Distribution of Payments. 

1. Within 10 business days following the Effective Date of the Settlement, Class 
Counsel shall cause to be distributed all such amounts due to Eligible Class Members.   

2. Checks paid to the Eligible Class Members shall remain valid and negotiable for 
ninety (90) days from the date of their issuance and will thereafter automatically be cancelled if 
not negotiated within that time. In the event of a Class Member’s report of a lost or destroyed 
check within the 90-day period, the original check shall be canceled and a new check shall be 
issued to such Class Member, valid for 30 additional days.   

3. If any checks to Eligible Class Members are not cashed within the time set forth 
in paragraph V.H.2., above, the amount of such uncashed checks shall be used and paid to a cy 
pres beneficiary designated by FXG and approved by the Court. 

Case 1:10-cv-00515-DBH   Document 265-2   Filed 11/26/13   Page 7 of 17    PageID #: 11803



 

 Page 8 of 14

4.         Within 10 calendar days following the Effective Date, Class Counsel shall cause 
to be distributed to Class Counsel and Plaintiffs the amounts specified in Section III above, to the 
extent approved by the Court. Class Counsel shall provide to FXG in a timely manner all 
information needed with respect to the issuance of the checks(s) for those amounts, including 
their tax identification numbers in a Form W-9, so that these amounts can be reported by FXG in 
the manner FXG in its sole discretion deems appropriate. 

I. Termination of Settlement 

FXG shall have the absolute discretionary right to terminate this Agreement through 
written notice to Class Counsel within twenty-one (21) days of its receipt of notice that any of 
the following events have occurred: (a) ten percent or more of the total number of Class 
Members and Plaintiffs elect to opt out of the settlement, as provided in Section V.D above; (b) 
the Court issues an order materially inconsistent with any of the terms of this Agreement; (c) the 
Court decides not to enter a Preliminary Review Order in its entirety, or decides to enter a 
Preliminary Review Order with modifications that FXG determines in its reasonable and good 
faith judgment to be material; (d) the Agreement is denied Final Approval; or (e) any litigation is 
filed by a Class Member, or other litigation is filed prior to the Court’s Final Approval, that in 
any way prevents the material terms of the Agreement, including the release provisions thereof, 
from resolving all claims covered by this Agreement. 

J. Cooperation and Return to Status Quo if Settlement is Not Approved. 

Plaintiffs, Class Counsel, and FXG will cooperate and take all reasonable actions to 
accomplish the above. If the Court fails to enter either the Preliminary Review Order or the Final 
Approval Order, Plaintiffs, Class Counsel, and FXG will use all reasonable efforts that are 
consistent with this Agreement to cure any defect identified by the Court.  If, despite such 
efforts, the Court does not enter the Preliminary Review Order and Final Approval Order, the 
Settlement will be deemed void, and the Parties will return to their pre-settlement positions in the 
Lawsuit and may re-file the motions withdrawn. 

VI. RELEASE 

By executing this Agreement, the Parties acknowledge that, upon entry of the Final 
Approval Order by the Court, the Lawsuit shall be dismissed with prejudice, an order of 
dismissal with prejudice shall be entered, and all Released Claims shall thereby be conclusively 
settled, compromised, satisfied, and released as to the Releasees. The Final Approval Order shall 
provide for and effect the full and final release, by Plaintiffs and all Class Members, of all 
Released Claims.  Additionally, for those Plaintiffs receiving Incentive and Participation 
Awards, the entry of the Final Approval Order will also provide for and effect the full and final 
release by those Plaintiffs of all Plaintiffs’ Released Claims. 

In connection with such waiver and relinquishment, Plaintiffs agree that the release 
applies to every Class Member regardless of whether he/she has filed a claim and regardless of 
whether he/she or their attorneys may hereafter discover claims or facts in addition to or different 
from those which they now know or believe to exist with respect to the Released Claims, but that 
it is their intention to hereby fully, finally, and forever settle and release all of the Released 
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Claims, known or unknown, suspected or unsuspected, that they have against Releasees.  In 
furtherance of such intention, the release herein given to the Releasees by Plaintiffs and Class 
Members shall be and remain in effect as a full and complete general release of all claims 
notwithstanding the discovery or existence of any such additional different claims or facts. 

VII. COVENANT NOT TO SUE 

Plaintiffs (a) covenant and agree that neither Plaintiffs, nor anyone authorized to act on 
behalf of Plaintiffs, will commence, authorize, or accept any benefit from any judicial or 
administrative action or proceeding, other than as expressly provided for in this Settlement, 
against Releasees, or any of them, in either their personal or corporate capacity, with respect to 
any claim, matter, or issue that in any way arises from, is based on, or relates to any alleged loss, 
harm, or damages allegedly caused by Releasees, or any of them, in connection with the 
Released Claims; (b) waive and disclaim any right to any form of recovery, compensation, or 
other remedy in any such action or proceeding brought by or on behalf of themselves; and (c) 
agree that this Settlement shall be a complete bar to any such action. 

VIII. REPRESENTATIONS AND WARRANTIES 

Each of the Parties represents and warrants to, and agrees with, each of the other Parties 
as follows: 

A. Each of the Parties has had the opportunity to receive, and has received, 
independent legal advice from his or its attorneys regarding the advisability of the settlement and 
executing this Agreement, and has had the opportunity to learn the legal and income-tax 
consequences of this settlement, and fully understands and accepts the terms of this Agreement. 

B. Plaintiffs represent and warrant that no portion of any claim, right, demand, 
action, or cause of action against any of the Releasees that Plaintiffs have or may have arising 
out of the Lawsuit or pertaining to the independent-contractor classification or otherwise referred 
to in this Agreement, and no portion of any recovery or settlement to which Plaintiffs may be 
entitled, has been assigned, transferred, or conveyed by or for Plaintiffs in any manner; and no 
person other than Plaintiffs have any legal or equitable interest in the claims, demands, actions, 
or causes of action referred to in this Agreement as those of Plaintiffs themselves. 

C. Any other person or entity (including, but not limited to, insurers, lien holders, 
business partners, related or associated business entities, or other creditors) that has any 
judgments, liens, subrogation interests, or related claims which arise out of the Lawsuit or the 
damages alleged by Plaintiffs and the Class as a result of the Lawsuit must be satisfied from 
Class Member payments as detailed in Section II. Plaintiffs agree that they are liable for, and will 
release, hold harmless, defend, and indemnify the Releasees from and against, any and all 
claims, demands, actions, causes of action, suits or complaints, known or unknown, that may be 
brought by any person, persons, firm, corporation or other entity, including any lienholders, 
against the Releasees for any portion of Plaintiffs’ or that Class Member’s settlement payment. 

D. None of the Parties relies or has relied on any statement, representation, omission, 
inducement, or promise of any other Party (or any officer, agent, employee, representative, or 
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attorney for any other Party) in executing this Agreement, or in making the Settlement provided 
for herein, except as expressly stated in this Agreement. 

E. Each of the Parties has investigated the facts pertaining to the Settlement and this 
Agreement, and all matters pertaining thereto, to the full extent deemed necessary by that Party 
and his or its attorneys. 

F. Each of the Parties has carefully read, and knows and understands, the full 
contents of this Agreement and is voluntarily entering into this Agreement after having had the 
opportunity to consult with, and having in fact consulted with, his or its attorneys. 

G. Each term of this Agreement, under the titles of the various paragraphs, is 
contractual and not merely a recital. 

H. Each of the Parties has participated in the drafting of all provisions of this 
Agreement, has had an adequate opportunity to read, review, and consider the effect of the 
language of this Agreement, and has agreed to its terms. 

I. This Agreement constitutes and comprises the entire agreement among the Parties 
with respect to the subject matter hereof. It supersedes all prior and contemporaneous oral and 
written agreements and discussions. It may be amended only by an agreement in writing, signed 
by all Parties hereto. 

IX. CONFIDENTIALITY 

Class Counsel agrees that they will keep the amount received under this Settlement, both 
individual amounts and the total amount, and Plaintiffs’ attorneys’ fees (the “Confidential 
Information”) strictly confidential and will not disclose such amounts to any third party and shall 
not publish or distribute information about the amounts to any person. Class Counsel further 
agrees that they will not publish or cause to be published in print, electronic, or any other form 
the Confidential Information, and that they will not issue any press releases, initiate any contact 
with the press, or provide any information to the press or to any publications about this Lawsuit 
or the terms and/or fact of this Settlement and/or Agreement.  As an absolute condition of this 
Agreement, Class Counsel will not post (or cause to be posted) anything on the internet, or their 
website, disclosing the terms of this settlement.  Class Counsel will also not post anything 
regarding the fact of this case or settlement.    

Class Counsel will maintain the confidentiality of all documents and data that were 
informally produced in order to facilitate settlement negotiations. 

X. MISCELLANEOUS 

A. Conditional Nature of Agreement 

At each Party’s option, this Agreement shall become null and void, and no obligation on 
the part of any of the Parties will accrue, if the Court materially alters any of the terms of this 
Agreement to the detriment of any Party, or fails to enter the Preliminary Review Order or the 
Final Approval Order in substantially the form submitted by the Parties.  A Party seeking to 
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exercise such an option shall give written notice by email and hard delivery to the other Party 
within 10 days of the event triggering the exercise of the option. 

B. Severability 

None of the terms of this Agreement is severable from the others. If a court should rule 
that any term is void, illegal, or unenforceable for any reason, however, FXG, in its sole 
discretion, and Plaintiffs, in their sole discretion (but acting in accord with their duties and 
obligations as representatives of the Class), may elect to waive any such deficiency and proceed 
with the settlement under the terms and conditions ultimately approved by the Court. 

C. Effectiveness, Amendments, and Binding Nature  

This Agreement may be amended only by written agreement signed by the Parties. 
Except as otherwise stated above, each of the Parties, including Plaintiffs on behalf of 
themselves and the Class, expressly accepts and assumes the risk that, if facts or laws pertinent to 
matters covered by this Agreement are hereafter found to be other than as now believed or 
assumed by that party to be true or applicable, this Agreement shall nevertheless remain 
effective. 

This Agreement is binding on, and shall inure to the benefit of, the Parties and the Class 
and their respective agents, employees, representatives, officers, directors, parents, subsidiaries, 
assigns, executors, administrators, insurers, and successors in interest. All Releasees other than 
FXG, who is a Party, are intended to be third-party beneficiaries of this Agreement and the 
release provisions herein. 

D. Cooperation in Implementation 

FXG, Plaintiffs, and their respective counsel agree to cooperate and/or prepare and 
execute any additional documents that may reasonably be necessary to effectuate the terms of 
this Agreement. 

E. Governing Law 

This Agreement shall be construed and governed in accordance with state procedural law 
and the substantive laws of the State of Maine. 

F. No Admission of Liability 

The Parties are entering into this Settlement for the purpose of compromising and settling 
disputed claims. Nothing in this Agreement or in the documents relating to the settlement shall 
be construed, deemed, or offered as an admission by any of the Parties, or by any member of the 
Class, for any purpose in any judicial or administrative action or proceeding, whether in law or in 
equity, regardless of whether this Agreement ultimately becomes effective.  FXG does not waive 
its right to object to the certification of any class in this Lawsuit for any other purposes in the 
event that this Agreement shall be vacated or become void for any other reason, including failure 
of the Court to grant preliminary or final approval to the Agreement. 
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G. Income Tax Reporting 

No representation has been made to Plaintiffs, Class Members, or their attorneys by FXG 
regarding the taxability of any portion of their payments under this Agreement. Plaintiffs, Class 
Members, and Class Counsel are solely responsible for all of the income tax reporting, 
accounting, payment, or other disposition or obligations related to his, her, or their own share of 
all applicable state, local, and federal income taxes on all amounts he, she, or they receives 
pursuant to this Agreement, except with the understanding that FXG shall report payments on the 
Forms 1099 as set forth in Sections II.B and III.D. above. 

H. Notices 

Unless otherwise specifically provided herein, all notices, demands or other 
communications given hereunder shall be in writing and delivered and addressed as follows: 

To Class Counsel: 

Donald F. Fontaine 
Law Office of Donald F. 
Fontaine 
97 India Street 
P.O. Box 7590 
Portland, Maine  04112 

 

Harold L. Lichten 
Sara Smolik 
Shannon E. Liss-Riordan 
Lichten & Liss-Riordan, P.C. 
100 Cambridge Street 
20th Floor 
Boston, Massachusetts  02114 

 
To Defendant’s Counsel: 

James C. Rehnquist 
Laura B. Najemy 
Goodwin Procter LLP 
Exchange Place 
53 State Street 
Boston, Massachusetts 02109 

 

Eric J. Uhl 
Fisher & Phillips, LLP 
One Monument Square 
Suite 600 
Portland, Maine  04101 

I. Signatures 

This Agreement may be executed in counterparts, and, when so executed, shall constitute 
a binding original. A signature, or copy of a signature, transmitted electronically, including by 
facsimile or email, shall serve as an original for all purposes. 
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