
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

ERIC WEATHERS, )
)

Plaintiff, ) No. 09 C 5493
)

v. )
) Judge Edmond E. Chang

FEDEX CORPORATE SERVICES, INC., )
)

Defendant. )

ORDER

In this religious discrimination case, Defendant FedEx moved for summary
judgment, R. 28, and the Court granted the motion except as to one claim. R. 58. The
remaining claim is FedEx’s alleged failure to accommodate Plaintiff Eric Weathers’s
religious practice. Id. at 20-23. FedEx moves for reconsideration, and asks in the
alternative for the Court to certify an interlocutory appeal. R. 64. For the reasons
explained below, the motion is denied.

As a threshold matter, FedEx contends that the motion for reconsideration
should be reviewed under Federal Rule of Civil Procedure 59(e). R. 64-1 at 1-2. For his
part, Weathers believes that Rule 60(b) governs. But neither Rule 59 nor Rule 60
govern because FedEx does not seek reconsideration of a judgment. A denial of a
motion for summary judgment is not a judgment (it is indeed the opposite of a
judgment), so neither Rule 59(e) (which addresses motions to alter or amend a
judgment) nor Rule 60(b) (which provides for relief from a “final judgment, order, or
proceeding”) apply. It is Rule 54(b) that governs reconsideration of non-final orders,
and the rule states that such orders “may be revised at any time before the entry of a
judgment adjudicating all the claims and all the parties’ rights and liabilities.” See also
Marconi Wireless v. United States, 320 U.S. 1, 47 (1943) (non-final orders are subject
to reconsideration any time before final judgment). “A court has the power to revisit
prior decisions of its own . . . in any circumstance, although as a rule courts should be
loathe to do so in the absence of extraordinary circumstances such as where the initial
decision was ‘clearly erroneous and would work a manifest injustice.’” Christianson v.
Colt Industries Operating Corp., 486 U.S. 800, 817 (1988) (citation omitted).

Here, FedEx argues that Weathers did not suffer an “adverse employment
action” because the failure to accommodate did not create an unbearable work
environment or constitute severe harassment. R. 64, Exh. 1 at 3. The relevant facts
worth repeating from the detailed opinion are as follows. Weathers is an evangelical
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Christian. After his discussion of religion at work caused discomfort in some
employees, FedEx supervisor Kim Kyker and the company’s Human Resources
department ordered him to “cease” all discussion of religion. After receiving the order,
Weathers e-mailed Kyker and an HR representative, informing them that an aspect
of his faith requires him to discuss his religion if asked. In the e-mail, Weathers cited
a passage of Scripture (First Peter 3:15-17, which instructs to “be ready always to give
an answer to every man that asketh you a reason of the hope that is in you”), and
asked, “At what point and in what physical location(s) does Title VII permit me, and
other FedEx employees to answer such genuinely posed questions?” He concluded the
e-mail by asking how he could reconcile his belief with their directive. Weathers
received no response. Instead, on another occasion, an HR representative told him that
he could not discuss his faith because it was a “detrimental act.” Separately, Weathers
also asked HR how he should explain his college degree, which is in Bible and Youth
Ministries, id. at 5; he was told he must tell other employees that his degree is in
“theology,” id. Yet after these correspondences, Kyker sent an e-mail to her team that
had a religious message. Id. at 7. Additionally, at some time after this email, Kyker
specifically asked Weathers to define the term “atheist.” Id. at 7-8. 

FedEx argues that, even if those facts are proven, Weathers did not suffer a
sufficiently severe adverse employment action.1 As noted in the earlier opinion, not
everything that makes an employee unhappy is an “adverse action.” Lewis v. City of
Chicago, 496 F.3d 645, 653 (7th Cir. 2007). But an employer commits an adverse
employment action when there are “changes to the employee’s work conditions
including subjecting [an employee] to humiliating, degrading, . . . or otherwise
significant negative alteration in [his] work place environment.” Id. These are “cases
in which the [employee’s job is not altered] but the conditions in which he works are
changed in a way that subjects him to a humiliating, degrading, unsafe, unhealthful,
or otherwise significantly negative alteration in his [work] – an alteration that can
fairly be characterized as objectively creating a hardship. . . .” Herrnreiter v. Chicago
Housing Authority, 315 F.3d 742, 744-745 (7th Cir. 2002) (emphasis in original). The
classic example of this case is an employee whose desk is moved into a closet. Id. 

FedEx attempts to ratchet up the bar for conduct to meet this definition and
contends that Herrnreiter holds that this form of adverse action “typically mirrors the
level of proof required for harassment or constructive discharge claims,” R. 64-1 at 5.
Based on this reasoning, FedEx argues that the Court’s ruling is inconsistent because

1In its reply brief, FedEx also questions whether there was sufficient evidence of
causation between the adverse action and Weathers’s request for accommodation. Arguments
raised for the first time in a reply brief are waived. Hernandez v. Cook County Sherriff’s Office,
634 F.3d 906, 913 (7th Cir. 2011); Highsmith v. Chrysler Credit Corp., 18 F.3d 434, 439 (7th
Cir. 1994). The Court will not revisit the issue of causation.

2

Case: 1:09-cv-05493 Document #: 73  Filed: 01/05/12 Page 2 of 5 PageID #:782



it held that there was not egregious enough adverse conduct to constitute constructive
discharge. Id. But Herrnreiter did not confine adverse employment actions to
constructive discharges; rather, Herrnreiter stated that “this category [of adverse
actions] includes cases of constructive discharge.” Herrnreiter, 315 F.3d at 745
(emphasis added). Similarly, FedEx cites a non-precedential Seventh Circuit opinion,
see Seventh Circuit Rule 32.1, that held that this category of adverse actions “involve
employers’ making jobs unbearable for employees, or severe harassment that worsens
employment conditions as perceived by a reasonable person.” Watson v. Potter, 351
Fed. Appx. 103, 106 (7th Cir. 2009) (emphasis added). Watson too does not hold that
an adverse action of this nature must reach the level required for a constructive
discharge – specifically that the workplace become “unbearable.” 

Instead, there is enough evidence here for a reasonable jury to find that
Weathers suffered the requisite significant negative alteration in the workplace.
Weathers’s superiors told him that he could not discuss religion, even if asked, and he
was told that he must affirmatively misrepresent his college degree. When Weathers
was subject to the complete ban on discussing religion, Kyker herself injected religion
into the workplace on two separate occasions. FedEx supervisors tied Weathers’s hands
(more precisely, his tongue) on a topic of great importance to him, did not bother to
respond to his request for an accommodation, and then one of the supervisors
(allegedly) herself brought up the forbidden subject.2 In contrast to the conduct at issue
in the cases cited by FedEx, Weathers was not merely shunned, ignored, or isolated.
The jury may conclude that Weathers suffered an adverse employment action. 

FedEx alternatively asks that the Court certify this issue for interlocutory
appellate review and stay the case pending that review. That request is denied.
Interlocutory review is governed by 28 U.S.C. § 1292(b). For a district court to certify
a § 1292(b) petition, “there must be a question of law, it must be controlling, it must
be contestable, and its resolution must promise to speed up the litigation . . . [and] the
petition must be filed in the district court within a reasonable time after the order
sought to be appealed.”Ahrenholz v. Board of Trustees of the University of Illinois, 219
F.3d 674, 675 (7th Cir.2000) (emphases in original). All five criteria must be satisfied.
Id. at 676. Ahrenholz states that “an appeal from the . . . denial of summary judgment
presents a question of law, which if dispositive is controlling; and often there is room

2This case is readily distinguishable from the cases cited by FedEx, including Patterson
v. Indiana Newspapers, Inc., 589 F.3d 357, 366 (7th Cir. 2009), R. 72 at 5. The employee in
Patterson was simply told not to proselytize, whereas Weathers was commanded not to discuss
religion at all. And the employee’s supervisors did not, as here, then themselves raise the
subject of religion in the workplace. Moreover, the Seventh Circuit held that the directive not
to proselytize was not enough to constitute a constructive discharge, which is not the remaining
claim here. What remains now is Weathers’s claim for the damages (in the form of emotional
pain and suffering) arising from the failure to accommodate. 
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for a difference of opinion. So it might seem that the [interlocutory appeal criteria]
would be satisfied in every case in which summary judgment was denied on a
nonobvious ground. But that cannot be right.” Id. at 676. Instead, “question of law,” as
it is used in § 1292(b), “has reference to a question of the meaning of a statutory or
constitutional provision, regulation, or common law doctrine rather than to whether
the party opposing summary judgment had raised a genuine issue of material fact.” Id.
FedEx’s motion for the Court to certify an interlocutory appeal and stay the case
pending the appeal is denied.

It is worth noting, too, that FedEx’s focus on whether Weathers suffered an
“adverse employment action” actually brings to the surface a threshold question:
whether Weathers’s religious accommodation claim – as distinct from a harassment
claim – requires an adverse employment action that creates an unbearable or
harassing work environment. Title VII’s definitional section provides that a failure to
accommodate a religious practice is indeed a form of discrimination based on religion:

The term “religion” includes all aspects of religious observance and practice, as
well as belief, unless an employer demonstrates that he is unable to reasonably
accommodate to an employee’s or prospective employee’s religious observance
or practice without undue hardship on the conduct of the employer's business.

42 U.S.C. § 2000e(j). If FedEx is correct that an element of an accommodation claim is
severe harassment (or a reduction in compensation or promotion prospects, both of
which are not involved in the remaining claim), then there would be no need for the
accommodation-form of discrimination set forth in § 2000e(j) because harassment (or
a hostile work environment) is already prohibited as a form of discrimination. To
illustrate the point, consider an employee who asks for an exception from a company’s
dress code barring headwear in order to wear a religiously-required headscarf. An
employer’s unreasonable refusal to permit the exception is itself discrimination – there
is no need to further show that compensation was reduced, promotion prospects
diminished, or that a reasonable employee would find it intolerable to be barred from
donning headwear. In any event, as discussed above, a jury could find that Weathers
suffered a sufficiently negative alteration in his workplace.
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In sum, FedEx’s motion for reconsideration, or in the alternative for the Court
to certify the opinion for an interlocutory appeal and a stay pending the appeal [R. 64],
is denied. The settlement conference before the magistrate judge remains as scheduled
for 01/11/12. R. 62. The status hearing in this court remains scheduled for 01/18/12 at
9:00 a.m. 

ENTERED:

______________________
Honorable Edmond E. Chang
United States District Judge
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