
STATE OF NEW MEXICO 
COUNTY OF SANTA FE 
FIRST JUDICIAL DISTRICT COURT 
 
 
 
NEW MEXICO COST RECOVERY 
MANAGEMENT, LLC, on behalf of and in the 
name of the STATE OF NEW MEXICO, 
 

Plaintiff, 
 
   vs.        Cause No. D-101-CV-2009-00781 
 
CHEVRON U.S.A., INC. and TEXACO, INC., 
 
 Defendants. 
 
 

FILED IN CAMERA 
TO REMAIN UNDER SEAL 

 
 

REQUEST FOR ORDER DISMISSING AND UNSEALING THIS ACTION 
 
 The State of New Mexico, by and through the New Mexico Attorney General 

(hereinafter, “the State”), submits this Request for Order dismissing with prejudice and unsealing 

the above-captioned action against Defendants Chevron U.S.A. Inc. and Texaco Inc. 

(collectively, “Defendants”) pursuant to NMSA 1978, § 44-9-5(A).  The basis for this 

submission is further set forth below. 

1. The State and Defendants have entered into a Settlement Agreement pursuant to 

which the State has released all claims in return for the payment of a total monetary settlement of 

$5.2 millon.  Qui Tam Plaintiff approved of, fully supports and joined in the settlement.  A copy 
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of the Settlement Agreement and Release is attached hereto (without exhibits) as Exhibit 1.  

Pursuant to the terms of the Settlement Agreement, the State now seeks to voluntarily dismiss 

this matter with prejudice.  All parties to this matter stipulate to the requested dismissal.   

2. Ordinarily, where, as here, the complaint has never been served and Defendants 

have never appeared, a notice of dismissal would simply be filed pursuant to Rule 1-

041(A)(1)(a) and no order would be requried.  This case, however, was initiated under the Fraud 

Against Taxpayers Act (or “FATA”), and Section 44-9-5(A) of FATA states that “[o]nce filed, 

the action may be dismissed only with the written consent of the court, taking into account the 

best interest of the parties invovled and the public purposes behind the Fraud Against Taxpayers 

Act.”  1 

 3. The “best interest of the parties” and the “public purposes” of FATA overlap 

almost completely.  FATA exists to provide a means for recovering funds to the State in 

instances of fraud; it also provides an incentive for private parties to identify fraud and support 

the State’s effort in pursuing related claims.  FATA’s statutory scheme and FATA claimants 

share a basic overriding purpose:  a full and fair resolution of the claims and a reasonable 

recovery for alleged misconduct.  These purposes are met here. 

4. This case involves allegations that the Defendants fraudulently obtained payments 

of State money from the New Mexico Corrective Action Fund (or “NMCAF”) for the purpose of 

                                                 
1 It is arguably unclear whether this requirement applies here because it is set forth in the preliminary sections of 
FATA and most logically serves as a safeguard only for those situations in which a qui tam plaintiff unilaterally 
seeks to dismiss a FATA action before the State has determined whether or not to intervene.  Here, the State long 
ago gave notice of its intervention.  Moreover, Section 44-9-6(C) appears to give the State the unrestricted authority 
to settle when, as is currently the case, the Qui Tam Plaintiff does not object to the settlement. 
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remediating petroleum contamination from leaking storage tanks at Defendants’ gas stations 

throughout the State of New Mexico.  The NMCAF is administered by the Petroleum Storage 

Tank Bureau of the New Mexico Environment Department (“NMED”).  The State claims that 

Defendants made material misrepresentations by failing to disclose—when Defendants applied 

for and obtained funds from the NMCAF—that Defendants not only had outside insurance, but 

pursued and recovered on that insurance for those same costs.  It is the State’s position that the 

NMCAF program required disclosure and exhaustion of outside insurance as a prerequisite to 

obtaining NMCAF funding.  

5. The State thoroughly investigated, developed and pursued the claims in this case 

for a period of more than two years.  Consistent with the provisions of the FATA, the Qui Tam 

Plaintiff’s complaint was never served on defendants.  See NMSA 1978, § 44-9-5(B).  On 

November 22, 2012, the State informed the Court of its intention to intervene in this action and 

sought a partial unsealing for the sole purpose of sharing (but not yet filing or serving) a 

proposed complaint in intervention with Defendants in order to pursue settlement.  Where, as 

here, the Attorney General’s Office intervenes in a FATA case, Section 44-9-5(D)(1) of FATA 

provides that “the action shall be conducted by the attorney general on behalf of the State,” and, 

under Section 44-9-6(A), the State “shall have the primary responsibility of prosecuting the 

action.”  The State, through the Attorney General, accordingly took the lead in pursuing these 

claims upon the partial unsealing of this matter.  

6. After the partial unsealing, and still without actually filing or serving the 

complaint in intervention in this case, the State pursued its claims through a formal mediation 
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process that proceeded much like arbitration or litigation—including extensive written discovery 

involving the exchange of many thousands of pages of documents, exhaustive briefing of key 

issues, and oral argument before an active mediator. 

7. The factual and legal bases for the State’s claims were vigorously disputed in 

briefing and argument before the mediator.  Defendants also contested the State’s formulation of 

its damages claims.  In the end, the parties agreed to a $5.2 million settlement.  The gross amount 

of the settlement exceeds actual damages the State suffered as a result of the core claims at issue 

in this case.  The State believes the settlement is quite favorable to it and provides for fair 

compensation for its claims, factoring in the costs and risks associated with pursuing such claims 

in litigation.  The Qui Tam Plaintiff also views the settlement as being favorable.    

8. With respect to the “best interest” of the parties referenced in Section 44-9-5(A), 

the principal party-claimant in an action under FATA is the State.  The interests of the State are 

well served by the settlement in this matter.   

9. Had the State proceeded to file its complaint in intervention, the New Mexico 

Environment Department (or “NMED”) would also have joined as a party-litigant in the case 

with resepct to certain non-FATA claims.  Even without filling the complaint, the NMED’s 

Petroleum Storage Tank Bureau and Office of the General Counsel have supported the effort to 

resolve this case, and the NMED approved of and signed off on the Settlement Agreement, as 

indicated in Exhibit 1. 

10. Further, the “best interest” of the Defendants has also been served by the 

Settlement Agreement.  As indicated in Paragraph F of the Recitals in the Settlement Agreement 
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attached hereto, Defendants signed the Settlement Agreement consistent with their “desire to 

bring about a just and amicable resolution of [the State’s claims] without resort to any legal 

action.” 

11. In sum, the attached Settlement Agreement resulted from a hard-fought and 

thorough process and yields the State a substantial recovery.  The interests of the parties are 

well-served and the result furthers the purposes of the Fraud Against Taxpayers Act.  Entry of 

the proposed order of dismissal is fully justified.  A proposed order of dismissal is being 

submitted concurrently with this request. 

12. In addition, the State hereby requests that this cause be unsealed.  The principal 

purpose of the statutory seal is to enable full and unimpeded investigation of the claims by the 

Attorney General, and that purpose is now moot.  The proposed order of dismissal also lifts the 

seal on this matter.  

    CONCLUSION 

For the reasons set forth above, the State hereby respectfully requests that this Court issue 

an order dismissing with prejudice and unsealing this matter. 

 

      Respectfully submitted,  

 
       Gary K. King 

NEW MEXICO ATTORNEY GENERAL  
 

      /s/  Seth  T.  Cohen      
Seth T. Cohen 
Special Counsel to the Attorney General 
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P.O. Drawer 1508 
Santa Fe, NM 87504-1508 

       505.827.6087 
       scohen@nmag.gov 
 

Attorneys for State of New Mexico 
 
 
 



CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this 4th day of September, 2013, a true and correct copy of 
the foregoing document was served on the following counsel of record by electronic mail: 
 
 
 

Dennis G. Pantazis 
Wiggins, Childs, Quinn & Pantazis, LLC 
301 19th Street North 
Birmingham, AL  35203 
205.314.0531 
DPantazis@wcqp.com 

 
 Attorneys for the Qui Tam Plaintiffs 
 
 
/s/  Seth  T.  Cohen    
  Seth T. Cohen 



kcotner
Text Box
EXHIBIT 1












	STATE OF NEW MEXICO
	COUNTY OF SANTA FE
	NEW MEXICO COST RECOVERY
	MANAGEMENT, LLC, on behalf of and in the
	name of the STATE OF NEW MEXICO,
	vs.        Cause No. D-101-CV-2009-00781
	CHEVRON U.S.A., INC. and TEXACO, INC.,
	Defendants.
	REQUEST FOR ORDER DISMISSING AND UNSEALING THIS ACTION
	The State of New Mexico, by and through the New Mexico Attorney General (hereinafter, “the State”), submits this Request for Order dismissing with prejudice and unsealing the above-captioned action against Defendants Chevron U.S.A. Inc. and Texaco In...
	1. The State and Defendants have entered into a Settlement Agreement pursuant to which the State has released all claims in return for the payment of a total monetary settlement of $5.2 millon.  Qui Tam Plaintiff approved of, fully supports and joined...
	2. Ordinarily, where, as here, the complaint has never been served and Defendants have never appeared, a notice of dismissal would simply be filed pursuant to Rule 1-041(A)(1)(a) and no order would be requried.  This case, however, was initiated under...
	3. The “best interest of the parties” and the “public purposes” of FATA overlap almost completely.  FATA exists to provide a means for recovering funds to the State in instances of fraud; it also provides an incentive for private parties to identify ...
	4. This case involves allegations that the Defendants fraudulently obtained payments of State money from the New Mexico Corrective Action Fund (or “NMCAF”) for the purpose of remediating petroleum contamination from leaking storage tanks at Defendants...
	5. The State thoroughly investigated, developed and pursued the claims in this case for a period of more than two years.  Consistent with the provisions of the FATA, the Qui Tam Plaintiff’s complaint was never served on defendants.  See NMSA 1978, § 4...
	6. After the partial unsealing, and still without actually filing or serving the complaint in intervention in this case, the State pursued its claims through a formal mediation process that proceeded much like arbitration or litigation—including exten...
	7. The factual and legal bases for the State’s claims were vigorously disputed in briefing and argument before the mediator.  Defendants also contested the State’s formulation of its damages claims.  In the end, the parties agreed to a $5.2 million se...
	8. With respect to the “best interest” of the parties referenced in Section 44-9-5(A), the principal party-claimant in an action under FATA is the State.  The interests of the State are well served by the settlement in this matter.
	9. Had the State proceeded to file its complaint in intervention, the New Mexico Environment Department (or “NMED”) would also have joined as a party-litigant in the case with resepct to certain non-FATA claims.  Even without filling the complaint, th...
	10. Further, the “best interest” of the Defendants has also been served by the Settlement Agreement.  As indicated in Paragraph F of the Recitals in the Settlement Agreement attached hereto, Defendants signed the Settlement Agreement consistent with t...
	11. In sum, the attached Settlement Agreement resulted from a hard-fought and thorough process and yields the State a substantial recovery.  The interests of the parties are well-served and the result furthers the purposes of the Fraud Against Taxpaye...
	12. In addition, the State hereby requests that this cause be unsealed.  The principal purpose of the statutory seal is to enable full and unimpeded investigation of the claims by the Attorney General, and that purpose is now moot.  The proposed order...
	CONCLUSION
	For the reasons set forth above, the State hereby respectfully requests that this Court issue an order dismissing with prejudice and unsealing this matter.
	Respectfully submitted,

