
UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
ROYAL MILE COMPANY, INC., ROYAL 
MILE ASSET MANAGEMENT, LLC and 
PAMELA LANG, on their own behalf and on 
behalf of all others similarly situated 
 
    Plaintiffs, 
  v. 
 
UPMC and HIGHMARK INC., 
 
    Defendants. 

 
 
 
Civil Action No. 2:10-CV-01609-JFC 
 
 

 
 

SETTLEMENT AGREEMENT BETWEEN PLAINTIFFS AND 
DEFENDANT HIGHMARK INC. 

 
 

This Settlement Agreement (“Agreement”) is made and entered into this 16th day of 

August, 2012 (the “Execution Date”), by and between plaintiff class representatives Royal Mile 

Company, Inc., Royal Mile Asset Management, LLC and Pamela Lang (together, “Plaintiffs”) 

and Defendant Highmark Inc. (“Highmark”).   

WHEREAS, Plaintiffs are prosecuting the Action on their own behalf and on behalf of 

the Settlement Class (defined below); 

WHEREAS, Plaintiffs allege that they were injured as a result of Highmark’s (1) 

purported participation in an unlawful conspiracy to restrain trade in and/or to monopolize the 

market for healthcare insurance, financing and administration for private employers and 

individuals in Western Pennsylvania, (2) purported participation in an unlawful conspiracy to 

restrain trade in and/or to monopolize the market for acute inpatient services and/or high-end 

tertiary and quaternary acute care inpatient services in Western Pennsylvania, and (3) purported 

attempt to monopolize the market for healthcare insurance, financing and administration for 
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private employers and individuals in Western Pennsylvania, in violation of Sections 1 and 2 of 

the Sherman Act, 15 U.S.C. §§ 1, 2;   

WHEREAS, Highmark denies Plaintiffs’ allegations, denies any wrongdoing, disclaims 

liability and asserts that it has valid defenses and that the claims are without merit;  

WHEREAS, Settlement Class Counsel (as defined below) and counsel for Highmark 

have engaged in arms-length settlement negotiations, and the parties have reached this 

Agreement as a result of those negotiations; 

WHEREAS, Plaintiffs have conducted an investigation into the facts and the law 

regarding the Action and have concluded that a settlement with Highmark according to the terms 

set forth below is in the best interests of Plaintiffs and the Settlement Class because of the value 

of the Settlement Representations and Cooperation (as those terms are defined below) that 

Highmark has agreed to provide pursuant to this Agreement and the risks associated with 

litigation of the Action; 

WHEREAS, Plaintiffs intend to continue the Action against non-settling Defendant(s) 

that are not Released Parties (as defined below); 

WHEREAS, Highmark, despite its belief that it has good, valid and complete defenses to 

the claims alleged, has nevertheless agreed to enter into this Agreement to avoid further expense, 

inconvenience, and the distraction of burdensome and protracted litigation, to obtain the releases 

and judgment contemplated by the Agreement, and to terminate with finality all claims that the 

Settlement Class has or could have asserted against Highmark in the Action;  

WHEREAS, Highmark has agreed to the Settlement Representations and to provide 

Cooperation to Plaintiffs in the ongoing prosecution of this Action as set forth in this Agreement; 

and 
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NOW, THEREFORE, in consideration of the mutual promises, covenants, agreements 

and releases set forth in this Agreement and for other good and valuable consideration, and 

intending to be legally bound, the undersigned parties agree to settle, compromise and dismiss 

the Action with prejudice as to Highmark and all other Released Parties, each party to bear its 

own court costs, subject to the approval of the Court, on the following terms and conditions. 

A. Definitions 

The following terms, as used in this Agreement, have the following meanings: 

1. “Action” means Royal Mile Company, Inc., Royal Mile Asset Management, LLC 

and Pamela Lang v. UPMC and Highmark, 2:10-cv-01609-JFC (W.D. Pa.), and all future 

actions based on or related to the conduct alleged in the above-captioned litigation that are or 

may be filed in any court of competent jurisdiction or transferred to the Western District of 

Pennsylvania for consolidation and coordination with the above-captioned litigation.  

2. “Attorneys’ Fee Escrow Account” shall mean the account(s) established pursuant 

to the terms and conditions set forth in the Escrow Agreement to be negotiated in good faith 

between the parties for the payment of attorneys’ fees and certain costs associated with the 

litigation as further set forth herein.  

3. “Class Period” means December 1, 2006 up to and including the Execution Date 

of this Settlement Agreement. 

4. “Class Claims” means the claims of the Settlement Class (as defined below) 

arising from any direct purchase from Highmark, in whole or in part, of healthcare insurance, 

healthcare financing or healthcare administrative services in Western Pennsylvania during the 

Class Period. 

5. “Cooperation” shall refer to those provisions set forth below in Paragraphs 33 

through and including 41. 
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6. “Cooperation Materials” means any information, testimony, Documents (as 

defined below) or other material produced by Highmark under the terms of this Agreement, 

excluding any materials which Highmark has produced or is required to produce in accordance 

with the Court’s Order from the investigation conducted by the United States Department of 

Justice pursuant to Paragraph 35(a) below. 

7. “Defendant” means any party named as a defendant in the Action at any time up 

to and including the preliminary approval date, all such parties shall be referred as “Defendants.” 

8. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Rule 34(a) of the Federal Rules of Civil Procedure, including, without 

limitation, electronically stored information.  A draft or non-identical copy is a separate 

document within the meaning of this term. 

9. “Effective Date” is defined in Paragraph 26 below.   

10. “Final Judgment” is defined in Paragraph 26 below. 

11. “Person” includes any adult natural person, corporation, partnership, limited 

partnership, association, joint stock company, estate, legal representative, trust, unincorporated 

association, or any business or legal entity; with respect to individually owned businesses each of 

their spouses, heirs, predecessors, successors, representatives or assigns, and with respect to 

corporate entities, each of their parents, subsidiaries, affiliates, assignees, predecessors, 

successors, officers, directors, employees, agents and attorneys. 

12. “Released Claims” shall refer to those claims described in Paragraph 28 below.   

13. “Released Parties” includes, and shall refer jointly and severally, individually and 

collectively, to Highmark Inc. and its respective predecessors, successors, devisees, assigns, past 

and present parents, subsidiaries, affiliates, divisions, and departments, and each of its respective 
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past and present officers, directors, employees, agents, attorneys, servants, and representatives 

(and the parents’, subsidiaries’, and affiliates’ past and present officers, directors, employees, 

agents, attorneys, servants, and representatives), and the predecessors, successors, heirs, 

executors, administrators, and assigns of each of the foregoing; provided, however, that 

“Released Parties” shall not include the non-settling Defendant, nor any of its predecessors, 

successors, devisees, assigns, past and present parents, subsidiaries, affiliates, divisions, and 

departments, and each of its respective past and present officers, directors, employees, agents, 

attorneys, servants, and representatives. 

14. “Releasing Parties” shall refer jointly and severally, individually and collectively, 

to Plaintiffs, Settlement Class Members, their predecessors, successors, heirs, devisees, assigns, 

past and present parents, subsidiaries, affiliates, divisions, and departments, and each of their 

respective past and present officers, directors, employees, agents, attorneys, servants, and 

representatives (and the parents’, subsidiaries’, and affiliates’ past and present officers, directors, 

employees, agents, attorneys, servants, and representatives), and the predecessors, successors, 

heirs, executors, administrators, and assigns of each of the foregoing.  However, nothing in this 

definition or in this Agreement shall be construed to violate or otherwise conflict with Rule 5.6 

of the Rules of Professional Conduct. 

15. “Settlement Class” is defined in Paragraph 22 below.     

16. “Settlement Class Counsel” for purposes of this Agreement shall refer to the law 

firm of Del Sole Cavanaugh Stroyd LLC, 200 1st Avenue, Suite 300, Pittsburgh, PA 15222; 

Scott M. Hare, Esquire, The Frick Building, Suite 1806, 437 Grant Street, Pittsburgh, PA 15219; 

and Stone Law Firm, LLC, The Frick Building, Suite 1806, 437 Grant Street, Pittsburgh, PA 

15219.  
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17. “Settlement Class Member” means each member of the Settlement Class who 

does not timely and properly elect to be excluded from the Settlement Class. 

18. “Settlement Class Representatives” means Royal Mile Company, Inc., Royal Mile 

Asset Management, LLC, Pamela Lang, or any Plaintiffs that may hereafter serve as a 

representative of the Settlement Class. 

19. “Settlement Representations” shall refer to those representations set forth in 

Paragraphs 31-32 below. 

20. “UPMC” or “non-settling Defendant(s)” shall refer to defendant UPMC in the 

Action and any of UPMC’s  affiliated entities or providers, including physicians and hospitals, 

that Plaintiffs may subsequently name as defendants in the Action or who may be joined as 

Defendants to this action other than the Released Parties. 

21. “Western Pennsylvania” means the twenty-nine-county region of Pennsylvania 

which includes Allegheny, Armstrong, Beaver, Bedford, Blair, Butler, Cambria, Cameron, 

Centre, Clarion, Clearfield, Crawford, Elk, Erie, Fayette, Forest, Greene, Huntingdon, Indiana, 

Jefferson, Lawrence, McKean, Mercer, Potter, Somerset, Venango, Warren, Washington and 

Westmoreland counties.     

B. Settlement Class Definition 

22. As set forth in paragraph 23 herein, as soon as is practicable following the 

execution of this Settlement Agreement, but not later than August 25, 2012, Plaintiffs shall move 

the Court for certification of the “Settlement Class” defined as follows: 

All persons who reside in or are headquartered in Western Pennsylvania 
and who directly purchased from Highmark, in whole or in part, 
healthcare insurance, healthcare financing or healthcare administrative 
services, including commercial, Medicare-related, Medicare Advantage 
and all other healthcare insurance products offered or administered by 
Highmark in Western Pennsylvania during the Class Period. 
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Highmark agrees that it will not oppose Plaintiffs’ motion.  In the event that the Court does not 

grant Plaintiffs’ motion for certification of the Settlement Class, or if Highmark rescinds this 

Agreement pursuant to its rights under Paragraphs 24 or 54 below, or if this Agreement 

otherwise fails to become effective, nothing in this Agreement shall prevent Highmark from 

contesting class certification in the Action.   

C. Approval of this Agreement and Dismissal of Action 

23. As soon as is practicable following the execution of this Settlement Agreement, 

but not later than August 25, 2012, Plaintiffs shall move the Court for entry of an order 

preliminarily approving the settlement and authorizing dissemination of notice to the Settlement 

Class (the “Motion”), as well as a stay of all proceedings against Highmark except those 

proceedings or actions that this Agreement requires.  Subject to Highmark’s review, comment 

and consent to the Motion prior to filing, Highmark agrees that it will not oppose Plaintiffs’ 

Motion.  The Motion shall include:  (a) the definition of the Settlement Class to be certified by 

the Court pursuant to Paragraph 22 of the Agreement, (b) the proposed form of, method for and 

timetable for dissemination of notice to the Settlement Class, (c) the Escrow Agreement to be 

negotiated in good faith between the parties and (d) a request to set a hearing on final settlement 

approval as soon as reasonably feasible at the conclusion of the notice period required by the 

Court.  Plaintiffs and Highmark shall agree on the text of the short and long-form notices to be 

disseminated to the Settlement Class before submission to the Court for approval.  If the Court 

has not ruled on the Motion within ten (10) days before Highmark’s time to respond to the 

current Complaint or any Amended Complaint in the Action is due, Plaintiffs and Highmark 

shall jointly move the Court to extend Highmark’s time to respond to any Complaint or 

Amended Complaint in the Action until 30 days after the Court rules on the Motion and the 

associated request to stay all proceedings against Highmark.   
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24. Highmark agrees that, at its sole expense up to $300,000, it will effectuate notice 

to members of the Settlement Class in the form that the parties shall negotiate and that the Court 

shall approve, by providing such notice as soon as practicable after the Court’s preliminary 

approval of this Agreement in the following manners:  (1) in newspaper advertisements in the 

Pittsburgh Post-Gazette, the Pittsburgh Tribune Review, the Erie Times-News and the Johnstown 

Tribune-Democrat, (2) in any and all newsletters that Highmark distributes to potential 

Settlement Class Members in Highmark’s ordinary course of business and that are finalized for 

ordinary course distribution during the Settlement Class notice period, and (3) in any other 

manner that the Court orders, provided that the cost of such additional manner of notice together 

with the cost of the newspaper advertisements (but excluding the newsletters referenced above) 

does not exceed $300,000.  In the event that the Court orders notice to the potential Settlement 

Class Members in any manners that individually or in the aggregate exceed $300,000, including 

but not limited to direct mail notice, Highmark reserves the right to rescind this Agreement or to 

make alternative economic arrangements with Plaintiffs, however, Plaintiffs are under no 

obligation to agree to any such alternative arrangements.   

25. At the hearing for final settlement approval, Plaintiffs shall move the Court for 

entry of a final order: 

(a) approving finally this Agreement and its terms as being a fair, reasonable, 

and adequate settlement as to the Settlement Class within the meaning of Rule 23 of the Federal 

Rules of Civil Procedure and directing its consummation according to its terms; 

(b) dismissing the Action with prejudice against Highmark, and without the 

assessment of court costs, and entering judgment as to Highmark; 
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(c) reserving to the Court exclusive jurisdiction over the settlement and this 

Agreement, including without limitation, the administration and consummation of this 

settlement; and 

(d) determining under Federal Rule of Civil Procedure 54(b) that there is no 

just reason for delay and directing that the judgment of dismissal as to Highmark shall be final.   

26. This Settlement Agreement shall become final, and the Effective Date shall occur, 

when all of the following events have occurred (the “Effective Date”): (a) the District Court has 

entered a final order approving this Agreement under Rule 23(e) of the Federal Rules of Civil 

Procedure; (b) the District Court has entered a final judgment dismissing the Action against 

Highmark with prejudice and without court costs (“Final Judgment”); and (c) the time for appeal 

or to seek permission to appeal the District Court’s approval of this Agreement and entry of Final 

Judgment has expired or, if appealed, a court of last resort to which such appeal has been taken 

has approved this Agreement and affirmed the Final Judgment and such affirmance is no longer 

subject to further appeal or review.  Neither the provisions of Rule 60 of the Federal Rules of 

Civil Procedure nor the All Writs Act, 28 U.S.C. § 1651 shall be taken into account in 

determining the above-stated times.  

27. Notwithstanding anything else in the above paragraph or in this Agreement, the 

parties to this Agreement expressly agree and understand that the Effective Date of this 

Agreement does not depend upon and is not affected by Settlement Class Counsel’s motion for 

attorneys’ fees, expenses or costs (the “Fee Motion” discussed in Paragraphs 42-52 below), the 

Court’s ruling on that Fee Motion, or any appeal of or objection to that ruling by Settlement 

Class Counsel or any third party.  This Agreement shall be deemed final and the Effective Date 

deemed to have occurred as set forth above, regardless whether there are pending or subsequent 
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proceedings (including appeals) related to the amount of attorneys’ fees, expenses or costs to 

which Settlement Class Counsel may be entitled. 

D. Release and Discharge 

28. Upon the occurrence of the Effective Date, and in consideration of the good and 

valuable consideration as set out in this Agreement, Releasing Parties shall generally release, 

acquit, and forever discharge the Released Parties, to the fullest extent permitted by law, from 

any and all claims, demands, suits, and causes of action, damages, liabilities of any nature, 

including without limitation costs, expenses, penalties, and attorneys’ fees, whether class, 

individual, or otherwise in nature, that Releasing Parties ever had, now have, or hereafter can, 

shall, or may have directly, representatively, derivatively or in any other capacity against the 

Released Parties, whether known or unknown, suspected or unsuspected, in law or equity, that 

relate in any way to the facts, occurrences, transactions or other matters alleged in the Class 

Action Complaint and Amended Class Action Complaint, the direct purchase from Highmark, in 

whole or in part, of healthcare insurance, healthcare financing or healthcare administrative 

services in Western Pennsylvania during the Class Period by the Releasing Parties, and/or any 

matters that could have been asserted in the Action that arise under and/or relate to any United 

States federal or state antitrust, business and professions, unfair competition, unfair practices, 

price discrimination, unitary pricing, trade practice, unjust enrichment, disgorgement, consumer 

protection or civil conspiracy law based in whole or in part on the facts, occurrences, transaction, 

or other matters alleged in, or that could have been alleged in the Action (the “Released 

Claims”); provided, however, that nothing in this Agreement shall release: (1) claims involving 

(A) bodily injury or property damage arising out of the alleged negligence of Highmark or (B) an 

alleged breach of contract by Highmark arising out of its refusal to pay for covered healthcare 
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products or services under the terms of a health insurance policy issued or administered by 

Highmark; and (2) claims under laws other than those of the United States and/or of any 

individual state, territory, protectorate, enclave or district of the United States, or any political 

subdivision thereof.  The Released Claims as described herein do not include: (1) any claim to 

enforce any of the terms of this Agreement, or; (2) any claims against the non-settling 

Defendant. 

29. Releasing Parties hereby covenant and agree that they shall not, hereafter, sue or 

otherwise seek to establish liability against any of the Released Parties based, in whole or in part, 

upon any of the Released Claims. 

30. Plaintiffs acknowledge that the definition of Released Parties in Paragraph 13 

above will include West Penn Allegheny Health System, Inc. (“West Penn”) after the affiliation 

between Highmark and West Penn is closed. 

E. Settlement Representations 

31. Highmark makes the following representations and undertakes the following 

obligations, which Highmark represents and warrants are new undertakings and not otherwise 

binding upon it as pre-existing obligations:  

(a) From the date of entry of the Final Judgment  through December 31, 2014, 

Highmark will not enter into any contract with any provider of health care services in Western 

Pennsylvania that requires the provider, during the time specified in this subparagraph 31(a), to 

charge Highmark more favorable payment rates than it charges any other healthcare insurer;   

(b) After the affiliation between Highmark and West Penn is closed, 

Highmark and its ultimate parent entity (“UPE”) will ensure that, from the date of entry of the 

Final Judgment or the date of such closing (whichever is later) through December 31, 2014, 

West Penn will not enter into any contract with any healthcare insurer that requires the insurer, 
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during the time specified in this subparagraph 31(b), to provide West Penn with more favorable 

payment rates than it provides to any other provider of health care services.  In the event that the 

affiliation does not close or is not finalized for any reason, this representation shall be severable 

and void, without affecting the remaining terms of this Agreement;   

(c) From the date of entry of the Final Judgment  through December 31, 2014, 

Highmark will not enter into any contract(s) with any provider of healthcare services that 

precludes Highmark, during the time specified in this subparagraph 31(c), from selling 

healthcare insurance products that contain incentives to induce or encourage consumers to use 

lower cost health care providers.  This representation does not apply to any such provision 

existing in any contract to which Highmark or any of the Released Parties are a party as of the 

Effective Date of this Settlement Agreement;  

(d) After the affiliation between Highmark and West Penn is closed and from 

the date of entry of the Final Judgment (whichever is later) through December 31, 2014, 

Highmark and UPE will not preclude West Penn, during the time specified in this subparagraph 

31(d), from contracting with any other provider of healthcare insurance that offers healthcare 

insurance on reasonable fair market terms in Allegheny County.  In the event that the 

Highmark/West Penn affiliation does not close or is not finalized for any reason, this 

representation shall be severable and void, without affecting the remaining terms of this 

Agreement. 

32. Highmark stipulates and agrees that the Court will retain jurisdiction over this 

Agreement, and members of the Settlement Class may enforce these representations and 

undertakings.   

F. Cooperation Agreement 

33. In return for the Release and Discharge of the claims of the Settlement Class 
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against it, Highmark agrees to provide “Cooperation” to Plaintiffs as set forth specifically below.  

Plaintiffs shall notify Highmark promptly upon executing a settlement agreement with any 

remaining non-settling Defendant(s) in the Action.  Upon receiving such notice, Highmark’s 

cooperation obligations under this Agreement immediately terminate and Highmark shall have 

no further cooperation obligation unless and until the settlement agreement with the remaining 

non-settling Defendant(s) in the Action terminates or otherwise fails to become effective.   

34. Within ten (10) business days after the Execution Date of this Settlement 

Agreement, Highmark will provide to Plaintiffs and an outside expert, to be designated by 

Plaintiffs, information reasonably requested by Plaintiffs’ expert for purposes of determining the 

value to the Plaintiff Class resulting from these settlement undertakings (the “Settlement Value 

Analysis”). 

35. Highmark agrees to cooperate reasonably in the continued litigation of the Action 

against any remaining non-settling Defendant(s) by doing the following within thirty (30) days 

after the Effective Date of this Agreement, or sooner as indicated below:   

(a) Subject to the protective order filed in the Action, Highmark will provide 

Settlement Class Counsel with all documents that Highmark produced to the U.S. Department of 

Justice, Antitrust Division in connection with its investigation of a potential Highmark-UPMC 

conspiracy, including all transcripts of depositions (with exhibits) of all Highmark employees 

taken in connection with that investigation, by August 30, 2012. 

(b) Within twenty (20) business days after the Effective Date of this 

Agreement, Highmark will provide Settlement Class Counsel with copies of all economic studies 

prepared by a Highmark consultant that are in Highmark’s possession and that may support an 

antitrust claim against the non-settling Defendant(s) in the Action, to the extent that Highmark 
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can obtain any necessary consents from the authors of those studies, which Highmark will 

request and to the extent that such studies exist.  Plaintiffs agree that Highmark’s production of 

these studies does not waive the attorney work product or attorney-client privilege with respect 

to any other documents or information.  

(c) Within twenty (20) business days after the Execution Date of this 

Agreement, Highmark will provide Plaintiffs’ counsel with certain factual information that 

Highmark submitted to the U.S. Department Justice in 2011 and 2012 in connection with the 

Department’s investigation of the competitive effects of the affiliation agreement between 

Highmark and West Penn on the markets for hospital, physician or health insurance services in 

Western Pennsylvania. 

(d) Upon the reasonable request of Settlement Class Counsel, and upon 

written notice to Highmark’s Counsel, Highmark will make a reasonable number of its 

employees available for interviews by Settlement Class Counsel, and Highmark’s consent to 

such interviews will not be unreasonably withheld.  In addition to such interviews, Plaintiffs 

shall only be entitled to notice (if Highmark is still a party) or to subpoena (if Highmark has been 

dismissed and is a third-party) the depositions of a total of four current employees of Highmark 

without waiver of Highmark’s right to object to excessive or burdensome subpoenas or other 

discovery requests (such objections to be resolved by the Court on motion); provided, however, 

that Royal Mile shall not notice or subpoena the deposition of any current or former member of 

Highmark’s Board of Directors, who is not also a current Highmark employee.  Notwithstanding 

the foregoing, a former member of the Board may be subpoenaed for deposition if he or she is a 

former employee of Highmark, and such subpoenas for deposition testimony shall not count 

against the allotment of depositions provided herein.     
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(e) Highmark agrees to respond to reasonable third-party discovery from 

Plaintiffs in the normal course of the Action, without waiver of Highmark’s right to object to 

excessive or burdensome discovery requests (such objections to be resolved by the Court on 

motion). 

36. Plaintiffs acknowledge that Highmark will provide the Cooperation Materials to 

Plaintiffs for the purpose of allowing Plaintiffs to continue to prosecute the Action.  Plaintiffs 

will not use such information for any other purpose and will not disclose such information to any 

other person or entity without Highmark’s written consent.   

37. Cooperation Materials shall not include information and documents that are 

protected by the attorney-client privilege, attorney work-product protection, joint defense, Rule 

408, or any other protection, privilege or immunity available under any applicable United States 

or foreign law, or applicable privacy laws available under the pertinent foreign law.  Nothing in 

this Agreement shall obligate Highmark to provide any information or Documents that are 

protected by any such privileges to Plaintiffs.  Provided, however, that the reservations of this 

paragraph shall not affect Highmark’s obligation to provide the information set forth in 

Paragraph 35(b) above. 

38. Highmark shall have the right to designate any Cooperation Materials as 

“Confidential”, “Highly Confidential”, or “Highly Confidential-Outside Counsel/Experts Only” 

pursuant to the stipulated and court-ordered confidentiality agreement (“Protective Order”) and 

all such designations of documents or information produced by the Highmark as have heretofore 

or may in the future be made shall survive the termination or rescission of this Settlement 

Agreement.  Highmark shall also have the right at its own expense to the presence and assistance 

of counsel in all communications with Plaintiffs and Settlement Class Counsel. 
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39. On or before 30 days following (i) notice that the Court will not grant preliminary 

approval of this Agreement, (ii) Highmark exercises its right to rescind this Agreement pursuant 

to Paragraphs 24 or 54, (iii) the Court declines to grant final approval of this Agreement, 

Plaintiffs shall, if requested by Highmark to do so, return to Highmark all Cooperation Materials, 

except the DOJ materials that Highmark has agreed to provide in Paragraphs 35(a) and 35(c) 

above.   

40. The parties and their counsel further agree that any statements made by 

Highmark’s counsel during the discussions that led to the execution of this Agreement and 

pursuant to the Cooperation provisions of this Agreement shall be protected by Federal Rule of 

Evidence 408, and that Plaintiffs may not admit any such statements into evidence against the 

Released Parties in any subsequent proceeding.  In any subsequent proceeding, Plaintiffs shall 

not oppose Highmark’s position that Cooperation Materials that Highmark provides to Plaintiffs, 

other than non-privileged documents created in the ordinary course of Highmark’s business prior 

to the date of this Agreement and the DOJ materials that Highmark has agreed to provide in 

Paragraphs 35(a) and 35(c) above, shall not be discoverable from Highmark.   

41. To the extent there are any disputes between Highmark and Plaintiffs concerning 

Highmark’s Cooperation under this Agreement, Plaintiffs may only submit such disputes to the 

Court if Highmark has violated a term of the Cooperation provisions above.  In that event, 

Highmark and Settlement Class Counsel agree that they will submit all such disputes regarding 

the Cooperation terms of this Agreement to the United States District Court for the Western 

District of Pennsylvania for a final resolution.  Highmark further acknowledges that the 

Cooperation terms comprise part of the consideration provided by Highmark under this 

Agreement and further agrees that, should the Court determine that Highmark has affirmatively 
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refused to comply with a reasonable request by Settlement Class Counsel properly made under 

the terms of this Agreement, the Court may order Highmark to comply with the terms of this 

Agreement and provide the Cooperation required.  Plaintiffs remedy for Highmark’s failure to 

cooperate under the terms of this Agreement shall be limited to a court order compelling such 

Cooperation, and to such further relief as the Court may deem appropriate.  The outcome of any 

dispute submitted to the Court concerning Cooperation shall have no effect on the Release and 

Discharge provided in this Agreement, nor shall it provide any basis for Plaintiffs to void or 

otherwise rescind this Agreement.   

G. Escrow Account For Attorneys’ Fees 

42. Within five (5) business days of the Court’s entry of an order preliminarily 

approving this Settlement Agreement, Highmark shall deposit or cause to be deposited 

$4,500,000  into an escrow account established at a federally insured bank of Plaintiffs’ choosing 

(the “Attorneys’ Fees Escrow Account”) pursuant to a separate Escrow Agreement to be 

negotiated in good faith between the parties.  This sum is separate from the non-monetary 

benefits to be conferred on the Settlement Class through the Settlement Representations and 

Cooperation and is intended solely to fund any award of attorneys’ fees to Settlement Class 

Counsel, and to pay for certain costs and expenses related to the Action that the Court may 

approve.  Such costs and expenses shall not include the cost of any notices to members of the 

Settlement Class, which, subject to the terms of Paragraph 24 above, shall be paid directly by 

Highmark and shall not be paid from the Attorneys’ Fees Escrow Account, unless otherwise 

agreed by the parties.  As set forth in Paragraph 24 herein, all such notice costs and expenses 

shall be paid separately by Highmark at its sole and exclusive expense subject to the limitations 

and rescission rights set forth therein. 

Case 2:10-cv-01609-JFC   Document 88-1   Filed 10/04/12   Page 17 of 26



18 

43. Subject to the approval of the Court, but without further approval from Highmark 

Settlement Class Counsel may pay from the Attorneys’ Fees Escrow Account any expenses 

associated with (a) expenses associated with administering the settlement escrow account, (b) 

any payments of expenses incurred in connection with taxation matters relating to the settlement 

and this Agreement and (c) expenses associated with the retention of an outside expert to 

determine the value to the Settlement Class resulting from the settlement representations and 

other obligations that Highmark has incurred under this Agreement, and (d) any other reasonable 

expense necessary to effectuate the terms of this Settlement Agreement. 

44. In the event that this Agreement is disapproved, disallowed, rescinded or 

otherwise fails to become effective for any reason (including after appeal), Settlement Class 

Counsel shall, within five (5) business days after receiving notice of such disapproval, 

disallowance or rescission, make a refund to the Attorneys’ Fees Escrow Account in the amount 

of all funds previously withdrawn from the account over $300,000, including any interest 

accrued.  Within five (5) business days of such refund (or if no refund is necessary, within five 

(5) business days after disapproval, disallowance or rescission), upon Highmark’s application, 

the Escrow Agent shall return to Highmark all funds in the Attorneys’ Fees Escrow Account.  

45. Contemporaneous with filing the motion for final approval and the entry of the 

Final Judgment (as discussed in Paragraphs 25-26 above), Settlement Class Counsel may also 

submit a motion seeking the approval of the payment of attorneys’ fees and any other costs and 

expenses not previously paid under Paragraph 43 above, from the Attorneys’ Fees Escrow 

Account (the “Fee Motion”).  Highmark will not oppose or otherwise object to the Fee Motion, 

provided that it requests an amount no higher than the amount remaining in the Attorney’s Fees 

Escrow Account at the time the Court may approve such award.  In no event shall Highmark be 
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obligated to pay Settlement Class Counsel any amount above what remains in the Attorneys’ 

Fees Escrow Account at the time that the Court approves the award of attorneys’ fees, expenses 

and costs to them.   

46. Notwithstanding anything else in this Agreement, if the Court awards attorneys’ 

fees, costs and expenses to Settlement Class Counsel in an amount that is less than the amount 

remaining in the Attorneys’ Fees Escrow Account after Final Judgment, the Escrow Agent, upon 

Highmark’s application, shall return the difference remaining in the Escrow Account to 

Highmark within five (5) business days after the time for appeal or to seek permission to appeal 

the Court’s order has expired, or, if appealed, within five (5) business days of affirmance of the 

Court’s order in its entirety by the court of last resort to which such appeal has been taken and 

such affirmance has become no longer subject to further appeal.   

47. Notwithstanding anything else in this Agreement, if the Court’s award of fees, 

costs and expenses to Settlement Class Counsel is subsequently vacated, reversed or reduced on 

or as a result of an appeal Settlement Class Counsel shall, within five (5) business days after 

receiving written notice from a court or Highmark of such vacatur, reversal, or reduction, make a 

refund to the Attorneys’ Fees Escrow Account in the amount of such vacatur, reversal, or 

reduction, with interest accrued within the Attorneys Fees’ Escrow Account; except that 

Settlement Class Counsel shall not be required to refund any funds up to $300,000 that they 

previously withdrew from the Attorneys’ Fees Escrow Account with the Court’s approval and 

that they have already used for one of the purposes identified in Paragraph 43.  Within five (5) 

business days of such refund, upon Highmark’s application, the Escrow Agent shall return to 

Highmark the amount that Settlement Class Counsel refunds to the Attorneys’ Fees Escrow 

Account. 
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48. The Effective Date of this Agreement shall not depend upon or be affected by the 

Fee Motion, the Court’s decision on the Fee Motion or any appeal of that decision by Settlement 

Class Counsel or any third party.   

49. In the event that Settlement Class Counsel is, for any reason, obliged to make a 

refund to the Attorneys’ Fees Escrow Account, the interest rate applicable to any such refund or 

repayment shall be the same interest rate that the Escrow Account paid during the period 

between the payment of the attorneys’ fees, costs and expenses and any such refund.    

50. Highmark shall not have any responsibility, financial obligation, or liability 

whatsoever with respect to the investment, distribution, use, or administration of the Attorneys’ 

Fees Escrow Account, including, but not limited to, the costs and expenses of such investment, 

distribution, administration, or use except as expressly otherwise provided in this Agreement. 

51. Highmark shall not be liable for any costs, fees, or expenses of any of Plaintiffs’ 

respective attorneys, experts, advisors, agents, or representatives, except the costs, fees, and 

expenses approved by the Court to be paid out of the Attorneys’ Fees Escrow Account.  

52. Neither Highmark nor its attorneys shall have any responsibility for, and no 

liability whatsoever with respect to, the allocation among Settlement Class Counsel and/or any 

other person who may assert some claim thereto, of proceeds from the Attorneys’ Fees Escrow 

Account or any additional award of fees, costs or expenses that the Court may make in the 

Action. 

H. Effect of Disallowance, Disapproval or Rescission 

53. If the Court refuses to approve this Agreement, or if such approval is set aside on 

appeal, or if the Court does not enter the final judgment or if the Court enters the final judgment 

and appellate review is sought and, upon such review, such final judgment is not affirmed, then 
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this Settlement Agreement shall be of no force and effect and the provisions of Paragraphs 44 

and 49 above regarding the return of the Attorneys’ Fees Escrow shall apply.  

54. Within five (5) business days after the end of the period to request exclusion from 

the Settlement Class established by the Court and set forth in the notice, Settlement Class 

Counsel shall provide Highmark, through their counsel, with a written list of all potential 

Settlement Class Members who have timely exercised their rights to be excluded from the 

Settlement Class (the “Opt Outs”).  In the event that the percentage of Opt Outs are equal to or 

greater than the percentage of Opt Outs set forth in a confidential separate letter agreement 

between Settlement Class Counsel and Highmark’s counsel as sufficient to permit Highmark to 

rescind this Agreement, then Highmark shall have the right, in its sole discretion, to rescind this 

Settlement Agreement by providing written notice to Settlement Class Counsel within twenty 

(20) business days after receipt of the list of Opt Outs.   

55. Plaintiffs and Highmark agree that, whether or not the Court finally approves this 

Settlement Agreement, and whether or not Highmark elects to rescind it under Paragraphs 24 or 

54, neither the fact of nor content of settlement negotiations, discussions or documents 

associated with this Agreement will constitute admissions, nor be used as evidence of any 

violation of any statute or law, or of any liability or wrongdoing by Highmark or any Released 

Party, or the truth of any of the claims or allegations contained in the Action or any pleading 

filed by Plaintiffs in the Action.  Plaintiffs and Highmark further agree that any evidence of such 

negotiations, discussions and documents are not discoverable and Plaintiffs cannot use them 

directly or indirectly except in a proceeding to enforce or interpret this Agreement.  

Notwithstanding anything else in this paragraph, documents and information that are otherwise 

discoverable pursuant to the Federal Rules of Civil Procedure are not immunized from such 
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discovery solely based on the fact that they constitute part of Highmark’s Cooperation 

obligations under this Agreement.   

56. Highmark and Plaintiffs expressly reserve all of their rights if this Agreement 

does not become effective or final for any reason, including Highmark’s rescission pursuant to 

Paragraphs 24 and 54 above.  

I. Taxes 

57. Settlement Class Counsel shall be solely responsible for filing all informational 

and other tax returns necessary to report any net taxable income earned by the Attorneys’ Fees 

Escrow Account and shall file all informational and other tax returns necessary to report any 

income earned by the Attorneys’ Fees Escrow Account and shall be solely responsible for taking 

out of the Attorneys’ Fees Escrow Account, as and when legally required, any tax payments, 

including interest and penalties due on income earned by the Attorneys’ Fees Escrow Account.  

All taxes (including any interest and penalties) due with respect to the income earned by the 

Attorneys’ Fees Escrow Account shall be paid from the Attorneys’ Fees Escrow Account.  

Highmark shall have no responsibility to make any filings relating to the Attorneys’ Fees Escrow 

Account and will have no responsibility to pay tax on any income earned by the Attorneys’ Fees 

Escrow Account or to pay any taxes on the Attorneys’ Fees Escrow Account unless the 

settlement is not consummated and the funds in the Attorneys’ Fees Escrow Account are 

returned to Highmark.  In the event the settlement is not consummated, Highmark shall be 

responsible for the payment of all taxes (including any interest or penalties) on any gain, if any, 

on such said returned funds. 

58. The Attorneys’ Fee Escrow Account is intended by the parties to be treated as a 

“qualified settlement fund” for federal income tax purposes pursuant to Treas. Reg. § 1.468B-l, 

and to that end the parties shall cooperate with each other and shall not take a position in any 
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filing or before any tax authority that is inconsistent with such treatment.  At the request of 

Highmark, a “relation back election” as described in Treas. Reg. § 1.468B-l(j) shall be made so 

as to enable the Attorneys’ Fee Escrow Account to be treated as a qualified settlement fund from 

the earliest date possible, and the parties shall take all actions as may be necessary or appropriate 

to this end. 

59. Highmark shall not have any responsibility, financial obligation, or liability 

whatsoever with respect to the investment, distribution, use, or administration of the Attorneys’ 

Fee Escrow Account, including, but not limited to, the costs and expenses of such investment, 

distribution, administration, or use except as expressly otherwise provided in this Agreement. 

J. Miscellaneous 

60. This Agreement does not settle or compromise any claim by Plaintiffs or any 

Settlement Class Member against any non-settling Defendant or any other person or entity other 

than the Released Parties.  All rights of any Settlement Class Member against a non-settling 

Defendant or any other person or entity other than the Released Parties are specifically reserved 

by Plaintiffs and the Settlement Class Members. 

61. In the event that Plaintiffs or any Settlement Class Member settles any or all 

claims in the Action with any non-settling Defendant, Plaintiffs and/or that Settlement Class 

Member shall ensure that the settlement agreement with that non-settling Defendant contains an 

express provision that the non-settling Defendant covenants not to sue Released Parties for, and 

waives any and all rights to, indemnity, contribution or any other legal or equitable remedy 

which may be available to such non-settling Defendant to recover from Released Parties in 

connection with  the non-settling Defendant’s subsequent settlement of this Action.  Such 

covenant wand waiver shall be in an amount up to the value of this Agreement to the Settlement 

Class as determined by the court.  Plaintiffs and/or that Settlement Class Member shall further 
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ensure that the covenant not to sue and waiver contained in the settlement agreement with the 

non-settling Defendant expressly inures to the benefit of the Released Parties as third-party 

beneficiaries of any settlement agreement with a non-settling Defendant. 

62. Except as provided in Paragraph 54 relating to the confidential separate letter 

agreement concerning Opt Outs and the Escrow Agreement, this Agreement contains an entire, 

complete, and integrated statement of each and every term and provision agreed to by and 

between the parties hereto with respect to the subject matter of this Agreement.    

63. This Agreement may be modified or amended only by a writing executed by 

Plaintiffs and Highmark and, after preliminary approval of the settlement, with approval by the 

Court. 

64. Neither this Agreement, nor any negotiations or proceedings connected with it, 

shall be deemed or construed to be an admission by any party to this Agreement or any Released 

Parties or evidence of any fact or matter in this Action or in any related Action or proceedings, 

and evidence thereof shall not be discoverable or used, directly or indirectly, in any way, except 

in a proceeding to interpret or enforce this Agreement.  

65. Neither Highmark nor Plaintiffs shall be considered to be the drafter of this 

Agreement or any of its provisions for the purpose of any statute, case law or rule of 

interpretation or construction that would or might cause any provision to be construed against the 

drafter of this Agreement. 

66. This Agreement shall be construed and interpreted to effectuate the intent of the 

parties which is to provide, through this Agreement, for a complete resolution of the Released 

Claims with respect to the Released Parties. 
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67. Nothing expressed or implied in this Agreement is intended to or shall be 

construed to confer upon or give any person or entity other than Settlement Class Members, 

Releasing Parties, and Released Parties any right or remedy under or by reason of this 

Agreement. 

68. This Agreement shall be binding upon, and inure to the benefit of, the Releasing 

Parties and the Released Parties. 

69. All terms of this Agreement shall be governed and interpreted according to the 

substantive laws of the Commonwealth of Pennsylvania without regard to its choice of law or 

conflict of laws principles. 

70. Highmark, Plaintiffs, and each member of the Settlement Class hereby submit to 

the exclusive jurisdiction of the United States District Court for the Western District of 

Pennsylvania for any suit, action, proceeding or dispute arising out of or relating to this 

Agreement or the applicability of this Agreement. 

71. This Agreement may be executed in counterparts by counsel for Plaintiffs and 

Highmark, and a facsimile, e-mail or PDF signature shall be deemed an original signature for 

purposes of executing this Agreement. 

72. Each of the undersigned attorneys represents and warrants that he or she is fully 

authorized to enter the terms and conditions of and to execute this Agreement, subject to Court 

approval. 
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	A. Definitions
	1. “Action” means Royal Mile Company, Inc., Royal Mile Asset Management, LLC and Pamela Lang v. UPMC and Highmark, 2:10-cv-01609-JFC (W.D. Pa.), and all future actions based on or related to the conduct alleged in the above-captioned litigation that a...
	2. “Attorneys’ Fee Escrow Account” shall mean the account(s) established pursuant to the terms and conditions set forth in the Escrow Agreement to be negotiated in good faith between the parties for the payment of attorneys’ fees and certain costs ass...
	3. “Class Period” means December 1, 2006 up to and including the Execution Date of this Settlement Agreement.
	4. “Class Claims” means the claims of the Settlement Class (as defined below) arising from any direct purchase from Highmark, in whole or in part, of healthcare insurance, healthcare financing or healthcare administrative services in Western Pennsylva...
	5. “Cooperation” shall refer to those provisions set forth below in Paragraphs 33 through and including 41.
	6. “Cooperation Materials” means any information, testimony, Documents (as defined below) or other material produced by Highmark under the terms of this Agreement, excluding any materials which Highmark has produced or is required to produce in accord...
	7. “Defendant” means any party named as a defendant in the Action at any time up to and including the preliminary approval date, all such parties shall be referred as “Defendants.”
	8. “Document” is defined to be synonymous in meaning and equal in scope to the usage of this term in Rule 34(a) of the Federal Rules of Civil Procedure, including, without limitation, electronically stored information.  A draft or non-identical copy i...
	9. “Effective Date” is defined in Paragraph 26 below.
	10. “Final Judgment” is defined in Paragraph 26 below.
	11. “Person” includes any adult natural person, corporation, partnership, limited partnership, association, joint stock company, estate, legal representative, trust, unincorporated association, or any business or legal entity; with respect to individu...
	12. “Released Claims” shall refer to those claims described in Paragraph 28 below.
	13. “Released Parties” includes, and shall refer jointly and severally, individually and collectively, to Highmark Inc. and its respective predecessors, successors, devisees, assigns, past and present parents, subsidiaries, affiliates, divisions, and ...
	14. “Releasing Parties” shall refer jointly and severally, individually and collectively, to Plaintiffs, Settlement Class Members, their predecessors, successors, heirs, devisees, assigns, past and present parents, subsidiaries, affiliates, divisions,...
	15. “Settlement Class” is defined in Paragraph 22 below.
	16. “Settlement Class Counsel” for purposes of this Agreement shall refer to the law firm of Del Sole Cavanaugh Stroyd LLC, 200 1st Avenue, Suite 300, Pittsburgh, PA 15222; Scott M. Hare, Esquire, The Frick Building, Suite 1806, 437 Grant Street, Pitt...
	17. “Settlement Class Member” means each member of the Settlement Class who does not timely and properly elect to be excluded from the Settlement Class.
	18. “Settlement Class Representatives” means Royal Mile Company, Inc., Royal Mile Asset Management, LLC, Pamela Lang, or any Plaintiffs that may hereafter serve as a representative of the Settlement Class.
	19. “Settlement Representations” shall refer to those representations set forth in Paragraphs 31-32 below.
	20. “UPMC” or “non-settling Defendant(s)” shall refer to defendant UPMC in the Action and any of UPMC’s  affiliated entities or providers, including physicians and hospitals, that Plaintiffs may subsequently name as defendants in the Action or who may...
	21. “Western Pennsylvania” means the twenty-nine-county region of Pennsylvania which includes Allegheny, Armstrong, Beaver, Bedford, Blair, Butler, Cambria, Cameron, Centre, Clarion, Clearfield, Crawford, Elk, Erie, Fayette, Forest, Greene, Huntingdon...
	B. Settlement Class Definition
	22. As set forth in paragraph 23 herein, as soon as is practicable following the execution of this Settlement Agreement, but not later than August 25, 2012, Plaintiffs shall move the Court for certification of the “Settlement Class” defined as follows:
	All persons who reside in or are headquartered in Western Pennsylvania and who directly purchased from Highmark, in whole or in part, healthcare insurance, healthcare financing or healthcare administrative services, including commercial, Medicare-rela...
	Highmark agrees that it will not oppose Plaintiffs’ motion.  In the event that the Court does not grant Plaintiffs’ motion for certification of the Settlement Class, or if Highmark rescinds this Agreement pursuant to its rights under Paragraphs 24 or ...
	C. Approval of this Agreement and Dismissal of Action
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	28. Upon the occurrence of the Effective Date, and in consideration of the good and valuable consideration as set out in this Agreement, Releasing Parties shall generally release, acquit, and forever discharge the Released Parties, to the fullest exte...
	29. Releasing Parties hereby covenant and agree that they shall not, hereafter, sue or otherwise seek to establish liability against any of the Released Parties based, in whole or in part, upon any of the Released Claims.
	30. Plaintiffs acknowledge that the definition of Released Parties in Paragraph 13 above will include West Penn Allegheny Health System, Inc. (“West Penn”) after the affiliation between Highmark and West Penn is closed.
	E. Settlement Representations
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	34. Within ten (10) business days after the Execution Date of this Settlement Agreement, Highmark will provide to Plaintiffs and an outside expert, to be designated by Plaintiffs, information reasonably requested by Plaintiffs’ expert for purposes of ...
	35. Highmark agrees to cooperate reasonably in the continued litigation of the Action against any remaining non-settling Defendant(s) by doing the following within thirty (30) days after the Effective Date of this Agreement, or sooner as indicated bel...
	(a) Subject to the protective order filed in the Action, Highmark will provide Settlement Class Counsel with all documents that Highmark produced to the U.S. Department of Justice, Antitrust Division in connection with its investigation of a potential...
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	(c) Within twenty (20) business days after the Execution Date of this Agreement, Highmark will provide Plaintiffs’ counsel with certain factual information that Highmark submitted to the U.S. Department Justice in 2011 and 2012 in connection with the ...
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	(e) Highmark agrees to respond to reasonable third-party discovery from Plaintiffs in the normal course of the Action, without waiver of Highmark’s right to object to excessive or burdensome discovery requests (such objections to be resolved by the Co...

	36. Plaintiffs acknowledge that Highmark will provide the Cooperation Materials to Plaintiffs for the purpose of allowing Plaintiffs to continue to prosecute the Action.  Plaintiffs will not use such information for any other purpose and will not disc...
	37. Cooperation Materials shall not include information and documents that are protected by the attorney-client privilege, attorney work-product protection, joint defense, Rule 408, or any other protection, privilege or immunity available under any ap...
	38. Highmark shall have the right to designate any Cooperation Materials as “Confidential”, “Highly Confidential”, or “Highly Confidential-Outside Counsel/Experts Only” pursuant to the stipulated and court-ordered confidentiality agreement (“Protectiv...
	39. On or before 30 days following (i) notice that the Court will not grant preliminary approval of this Agreement, (ii) Highmark exercises its right to rescind this Agreement pursuant to Paragraphs 24 or 54, (iii) the Court declines to grant final ap...
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	41. To the extent there are any disputes between Highmark and Plaintiffs concerning Highmark’s Cooperation under this Agreement, Plaintiffs may only submit such disputes to the Court if Highmark has violated a term of the Cooperation provisions above....
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	42. Within five (5) business days of the Court’s entry of an order preliminarily approving this Settlement Agreement, Highmark shall deposit or cause to be deposited $4,500,000  into an escrow account established at a federally insured bank of Plainti...
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	44. In the event that this Agreement is disapproved, disallowed, rescinded or otherwise fails to become effective for any reason (including after appeal), Settlement Class Counsel shall, within five (5) business days after receiving notice of such dis...
	45. Contemporaneous with filing the motion for final approval and the entry of the Final Judgment (as discussed in Paragraphs 25-26 above), Settlement Class Counsel may also submit a motion seeking the approval of the payment of attorneys’ fees and an...
	46. Notwithstanding anything else in this Agreement, if the Court awards attorneys’ fees, costs and expenses to Settlement Class Counsel in an amount that is less than the amount remaining in the Attorneys’ Fees Escrow Account after Final Judgment, th...
	47. Notwithstanding anything else in this Agreement, if the Court’s award of fees, costs and expenses to Settlement Class Counsel is subsequently vacated, reversed or reduced on or as a result of an appeal Settlement Class Counsel shall, within five (...
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	50. Highmark shall not have any responsibility, financial obligation, or liability whatsoever with respect to the investment, distribution, use, or administration of the Attorneys’ Fees Escrow Account, including, but not limited to, the costs and expe...
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