
the Periodic Medical Consultation Program; scientific support for plaintiffs’ claims and BP’s 

defenses; BP’s alleged liability; the need for, components of, and appropriate funding for the 

Gulf Region Health Outreach Program; circumstances under which lawsuits for Later-

Manifested Physical Conditions could be brought; the terms and provisions of the Agreement; 

notice documents, forms, and other exhibits; and procedures for resolving liens.  The parties 

report that they consulted with medical and scientific experts concerning the structure of 

benefits.

On February 26, 2012, the eve of the Limitation and Liability Trial, the Court adjourned 

proceedings for one week to allow the parties to make further progress on their settlement talks.  

(Rec. Doc. 5887).  On March 2, 2012, the Court was informed that BP and the PSC had reached 

an Agreement-in-Principle on the proposed settlements.  Consequently, the Court adjourned 

Phase I of the trial, because of the potential for realignment of the parties in this litigation and 

substantial changes to the current trial plan.  (Rec. Doc. 5955).  The parties continued to work on 

finalizing the details of the settlements.  On April 16, 2012, the PSC filed a new class action 

complaint to serve as the vehicle for the proposed Medical Benefits Settlement Class Action 

Settlement Agreement.  See No. 12-968, Plaisance, et al. v. BP Exploration & Production Inc.,

et al.
5  On April 18, 2012, the PSC and BP filed the instant Proposed Settlement (Rec. Doc. 

6276) and related Motions (Rec. Docs. 6267,6272, 6399).

B. OVERVIEW OF THE PROPOSED SETTLEMENT
6

 The Proposed Settlement intends to resolve the personal and bodily injury claims of 

certain individuals related to the exposure of oil and/or chemical dispersant.  To effectuate the 

5  The PSC similarly filed a new class action related to the proposed Economic and Property Damages 
Settlement.  See Rec. Doc. 6412, Bon Secour Fisheries, Inc., et al. v. BP Exploration & Production Inc., et al., No. 
12-970. 
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settlement, the PSC seeks to conditionally certify the “Medical Benefits Settlement Class” 

pursuant to Federal Rule 23(a) and (b)(3).  The Class consists of:

[A]ll Natural Persons who resided in the United States as of April 16, 2012, and 
who:

1) Worked as Clean-Up Workers at any time between April 20, 2010, and April 
16, 2012; 

2) Resided in Zone A [specified Gulf Coast beachfront areas] for some time on 
each of at least sixty days between April 20, 2010, and September 30, 2010 
(“Zone A Resident”), and developed one or more Specified Physical Conditions 
between April 20, 2010, and September 30, 2010; or 

3) Resided in Zone B [specified Gulf Coast wetlands areas] for some time on each 
of at least sixty days between April 20, 2010, and December 31, 2010 (“Zone B 
Resident”).

(Proposed Settlement, § I.A., Rec. Doc. 6273-1).  Certain individuals are explicitly excluded 

from the class (for example, non-Clean-Up Workers that cleaned or reconditioned the tanks or 

holds used to carry hyrdrocarbons or petrochemicals are excluded).  The claims of those 

excluded from the proposed class and those who opt out of the class are unaffected by the 

Proposed Settlement.   

 The Proposed Settlement contains four types of benefits:  (1) qualifying class members 

are compensated for “Specified Physical Conditions,” (2) a “Periodic Medical Consultation 

Program” is established for qualifying class members that will remain in place for 21 years, (3) a 

“Back-End Litigation Option” allows class members to engage in litigation or mediation of 

claims for certain conditions that may manifest in the future, and (4) a “Gulf Region Health 

Outreach Program” is created.  

6  The Proposed Settlement is a lengthy document with many defined terms of art.  This summary is 
intended only to convey a general description of the Proposed Settlement.  Parties, claimants, etc. should refer to the 
Proposed Settlement (Rec. Doc. 6273, as amended by Rec. Doc. 6399) to understand any specific component or 
term. 
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 Compensation for the “Specified Physical Conditions” ranges from $900 to $60,700, as 

determined by the “Specified Physical Conditions Matrix” (Exhibit 8 to the Proposed Settlement, 

Rec. Doc. 6273-10).  Compensation amounts are based on the class member’s status as a Clean-

Up Worker, Zone A, or Zone B resident; whether the Specified Physical Condition is acute or 

chronic; and the type of proof that the Class Member submits to the Claims Administrator.7  All 

but the lowest compensation level may be increased if there was overnight hospitalization and/or 

actual hospital expenses.  The PSC and BP represent that “The Specified Physical Conditions 

Matrix accounts for medical conditions that reasonably could arise from exposure to oil, other 

hydrocarbons, or other substances released from the MC252 Well and/or the Deepwater Horizon

and its appurtenances, as well as exposure to dispersants or decontaminants used during the 

Response Activities.”  (Memo. in Supp. of Mot. for Prel. Approval p.8, Rec. Doc. 6267-1 at 15).    

This is an uncapped, claims-made process.  Claims must be submitted within one year of the 

“Effective Date” of the Proposed Settlement. (Proposed Settlement § V.A, Rec. Doc. 6273-1).

The “Periodic Medical Consultation Program” is available to all Clean-Up Workers and 

Zone B Residents, as well as Zone A residents that qualify for compensation for a Specified 

Physical Condition.   Participants are entitled to an initial medical consultation followed by 

additional visits every three years during the 21-year life of the program.  The program includes 

“[c]omprehensive medical, occupational and environmental history, and physical examination 

including vision screening.”  (Proposed Settlement, Ex. 12, Rec. Doc. 6273-14 at 2).  At the 

7 For example, Zone A or B Residents without medical records may receive $900 if they experienced a 
listed “Acute Condition,” provided they submit declarations under oath attesting to the conditions or symptoms 
within the applicable timeframe, identifying the route, circumstances, and dates of alleged exposure, and providing 
certain additional corroborating information.  If these residents have medical records to support the “Acute 
Condition,” they may receive $5,450, plus additional payments for any overnight hospitalization and actual hospital 
expenses.   

6

Case 2:10-md-02179-CJB-SS   Document 6419   Filed 05/02/12   Page 6 of 28



physician’s discretion, specified blood, urine, cardiac, and respiratory tests may also be 

performed.   

The “Back-End Litigation Option” provides a mediation/litigation process for class 

members that manifest a physical condition in the future claimed to be due to exposure to oil 

and/or chemical dispersant.  Class members must elect between choosing relief under this option 

or any applicable workers’ compensation law.   If the class member elects to proceed with the 

Back-End Litigation Option, he or she must notify BP within four years of either the first 

diagnosis of the condition or the “Effective Date” of the Proposed Settlement, whichever is later.  

BP then has the option to mediate the claim.  If mediation does not resolve the claim, or if BP 

decides not to mediate, then the class member has the right to file suit.  In such litigation, certain 

issues are stipulated and may not be litigated (e.g., exposure of the class member to oil and/or 

dispersant).  Other issues, such as causation, would have to be proven.  Punitive damages are not 

available.

Finally, under the “Gulf Region Health Outreach Program”  BP will provide $105 million 

of grants in Gulf Coast communities in Louisiana, Mississippi, Alabama, and the Florida 

Panhandle to (1) expand and improve access to health care in underserved areas; (2) address 

behavioral and mental health needs, expertise, capacity, and literacy; (3) train community health 

workers on peer listening, community resiliency, and other issues; and (4) expand and improve 

environmental health expertise, capacity, and literacy.  BP will also fund the creation and 

maintenance of a publicly accessible and searchable online library of health and environmental-

related materials related to the “Deepwater Horizon Incident” and “Response Activities.”

BP will pay all costs associated with the Proposed Settlement. BP has also agreed to pay 

class counsel’s fees, expenses, and costs, equivalent to 6% of the value of benefits actually 
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provided to class members, provided that this amount combined with the similar amount 

awarded under the Economic and Property Damages Settlement does not exceed $600 million.  

The PSC and BP note that these amounts were negotiated only after full agreement was reached 

as to all other terms of the Proposed Settlement.   

In exchange for the benefits provided to Class Members, the proposed Settlement 

provides for a comprehensive release of specified physical and bodily injury claims (excepting 

claims made in accordance with the “Back-End Litigation Option”) against BP and other parties 

and entities involved in the Deepwater Horizon Incident, except for Transocean and Halliburton.  

Class members would agree not to accept or attempt to recover any compensatory damages from 

Transocean and Halliburton, but they preserve their ability to seek punitive damages from these 

parties.

C. LEGAL STANDARDS 

 1. Preliminary Approval  

 Federal Rule of Civil Procedure 23 governs class actions, including the requirements for 

class certification and settlement.   “‘Before an initial class ruling, a proposed class settlement 

may be effectuated by stipulation of the parties agreeing to a temporary settlement class for 

purposes of settlement only.’”  In re Chinese-Manufactured Drywall Prods. Liab. Litig., MDL 

No. 2047, 2012 WL 92498, at *8 (E.D. La. Jan. 10, 2012) (quoting 4 William B. Rubinstein et 

al., Newberg on Class Actions § 11:22 (4th ed. 2010)); see also Manual for Complex Litigation 

(Fourth) [MCL 4th] § 21.612 (2004) (“Parties quite frequently enter into settlement agreements 

before a decision has been reached whether to certify a class.”).  “Settlement classes—cases 

certified as class actions solely for settlement—can provide significant benefits to class members 

and enable the defendants to achieve final resolution of multiple suits.”  MCL 4th § 21.612.  
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