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C I T Y O F  B O U L D E R 
CITY COUNCIL AGENDA ITEM 

MEETING DATE:  October 4, 2011 

AGENDA TITLE: Consideration of a motion authorizing the city manager to enter into  
settlement agreements in the disputes with Honeywell International, Inc. and Tusco, Inc. for 
their roles in the environmental remediation efforts on the Valmont Butte property.

PRESENTERS:  

Jane S. Brautigam, City Manager 
Paul J. Fetherston, Deputy City Manager 
Tom Carr, City Attorney 
David J. Gehr, Deputy City Attorney 
Maureen Rait, Executive Director of Public Works 

EXECUTIVE SUMMARY:
The city has been working on parallel tracks to: (1) deal in a responsible manner with 
environmental remediation requirements at the city’s Valmont Butte property, and (2) discover 
potentially responsible parties for the environmental contamination associated with the Valmont 
Butte property.   The city has retained Elizabeth Temkin and Alison Thayer of the law firm 
Temkin, Wielga and Hardt, LLP and Environmental Engineer Paul Casey of Casey Resources, 
Inc. to identify the scope of the environmental issues on the property, and to identify and bring 
previous property owners into the discussion about how to remediate the hazardous materials left 
on the property in the past. 

The city identified two potentially responsible parties that were former owners and operators of 
milling operations on the property.  Honeywell International, Inc., the successor to Allied 
Chemicals, Inc., operated the property from 1939 to 1976.  The property was thereafter 
purchased by Tusco, Inc.  Tusco leased portions of the property to a variety of businesses that 
were involved in the business of mining during its ownership from 1976 until it sold the property 
in 1992.
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The city has been working with these parties to develop and fund a cleanup plan for the property.
The city has not filed lawsuits, but instead the parties have entered into a mediated alternative 
dispute resolution process. 

Section 2-2-14(c), B.R.C. 1981 authorizes the city attorney to initiate and pursue actions to 
address damages to city property. Given the community interest in this property, the city attorney 
and city manager are requesting authorization from the council to settles these disputes. 

Additionally, this memorandum provides an update regarding approval of the city’s Limited 
Impact Special Use Review application from Boulder County.  The Boulder County Board of 
Commissioners imposed additional conditions, mostly in the area of historic preservation.  A 
copy of the County’s decision is included in Attachment A.

The city maintains a web site containing current status, next steps and key documents relating to 
the environmental conditions and activities at the Valmont Butte property at: 
www.bouldercolorado.gov/utilities/projects/valmontbutte.

STAFF RECOMMENDATION:

Suggested Motion Language:

Staff requests council consideration of this matter and action in the form of the following 
motion:

Motion to authorize the city manager to enter into settlement agreements in the disputes 
with Honeywell International, Inc. and Tusco, Inc. for their roles in the environmental 
remediation efforts on the Valmont Butte property, subject to the terms and conditions 
described in this memorandum. 

COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS:

Economic: N/A 

Environmental: Settlement of this dispute will allow the city to commence clean up and 
remediate existing environmental contamination. The cleanup plan will remediate past 
adverse action associated with waste products stored on the property. 

Social:  The cleanup plan will help ensure that the basic health and safety needs of all 
residents are met.  There is also a historic preservation component of the Voluntary 
Cleanup Plan that is intended to recognize, respect and value our local cultural heritage. 

OTHER IMPACTS:

Fiscal: It is anticipated that the total costs to implement the cleanup plan will be 
approximately $5 million.  Apportionment of the costs for this effort have been allocated 
based on the interests that each city fund has in the property:  General Fund (fire training 
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center), 50%; Wastewater Utility (bio-solids facility), 40% and Open Space and 
Mountain Parks (environmental preservation / open space), 10% . 

The General Fund portion is proposed to be completed by an inter-fund loan from the 
Fleet Replacement Fund (FRF) to the Facilities and Asset Management Fund. The 
recommended term is ten years at an interest rate of three percent. Wastewater funding 
will come from a combination of the Wastewater CIP and a 2011 adjustment to base. 
OSMP will fund their portion from the OSMP capital improvements program. 

Staff time:  Settlement of this matter would avoid the need for trial and related 
expenditures of outside counsel costs and fees in addition to city staff time associated 
with litigation.

BACKGROUND:
The city purchased the Valmont Butte property in 2000. (See property map in Attachment B.)
The property is comprised of an abandoned ore milling complex and associated tailings ponds.  
The intent was to use the approximately 102 acre property for a composting facility associated 
with the wastewater utility and for a fire training center. Also, portions of the property, notably 
along the northern property boundary, were purchased for open space and natural values. After 
an extensive public process, City Council decided not to pursue the fire training facility or the 
composting uses on the property, and directed the staff to begin the process of identifying 
potentially responsible parties for the environmental contamination on the property.   

Over the years, the property has been used for industrial, milling and debris disposal.  Milling of 
mineral ore began on the property in the mid-1930s when gold ore was processed on the site. 
From 1941 to 1973 the mill complex was expanded and converted to process fluorspar and 
generated approximately 400,000 cubic yards of tailings. These fluorspar tailings contain 
naturally occurring radioactive materials and heavy metals, including lead and arsenic. These 
tailings were generally deposited within two tailings impoundments east of the mill complex, 
referred to as the primary and secondary tailings ponds. 

From approximately 1977 through 1985, the mill was converted to process gold ore; during this 
time, an additional 45,000 cubic yards of tailings were deposited on top of the fluorspar tailings 
in the primary tailings pond. Milling uses were discontinued on the property in 1985, however 
the historic mill site and other associated structures remain. The property was utilized 
intermittently by various operators for industrial uses through September 2000 when it was 
purchased by the city.  Since that time it has remain unused.  

The federal Environmental Protection Agency (EPA) conducted a site investigation on the 
Valmont Butte property under its authority under the federal Comprehensive Environmental, 
Response, Compensation and Liability Act  in 2004 -2005.  The EPA hired URS Operating 
Services, Inc. to complete the site investigation on its behalf.  URS prepared an Analytical 
Results Report which can be found on the city's Valmont Butte website.  The report has been 
prepared in accordance with the EPA guidance for performing site inspections under CERCLA  
The report included a great deal of soil and water sampling and analysis from the property.   In 
2008, the EPA made a request to be reimbursed for its costs associated with this work when the 
city was in discussions with the Trust for Public Lands for the purchase of the property.  Interest, 
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employee, and other expenses from the EPA have continued to mount over the initial amount of 
$430,000.   The last claim letter from February of this year had the claim at approximately 
$540,000.

The city now has a remediation plan that was approved by the Colorado Department of Public 
Health and the Environment (CDPHE) on September 1, 2010 as part of the city’s Voluntary 
Cleanup Plan (VCUP) application for the property.  The project proposes to complete 
remediation of soils impacted with heavy metals and low-level, naturally occurring radioactive 
materials to limit the risk of human and wildlife exposure.  The cleanup plan seeks to remediate 
the tailings pond areas as well as 14 additional areas outside the tailings ponds that were 
discovered to have high lead concentrations.  The remediation strategy is driven by the need to 
construct a properly engineered cap on the primary tailings pond and the need to properly 
manage mining residuals located outside the tailings pond area.  Contaminated soils will be 
consolidated in the tailings pond, then covered by a new cap of soil and rock. 

The County approved the city’s implementation of the cleanup plan.  It included a number of 
standard conditions related to transportation construction, operation and scheduling 
requirements, the requirements for weed control and revegetation plans, construction and 
maintenance, and approval of the cap rock replacement colors.  

There were also requirements related to historic preservation on the property.  The city must 
provide a revised grading plan, illustrating the protection of significant structures, the 
preservation of the existing site access road to the scale house and extending to the mill’s ore 
bins, to the Land Use Department for review and approval.

After the work is completed, the city will submit an application to the County for landmark 
designation of the Mill Complex along with a portion of the property that includes these 
resources. The designation includes the following buildings and features be included in the 
landmark  designation:  the mill structure, water clock building, cistern, rail spur, scale house, 
concrete well, and the road to the scale house.

If feasible, the County asked that the pump house, storage tanks, fire hydrants, and 
office/lab/assay office buildings also be retained.  These are less important buildings to the 
preservation efforts.  For these buildings and structures, the County will approve an 
administrative process where, as the work commences, the city will confer with the County and 
the County will allow structures to be demolished based on the level of contamination in and 
around the structure, as well as its general structural integrity.  It is anticipated that final approval 
of this preservation and demolition plan will be done as part of the building permit process.  

After the environmental covenants with the CDPHE are revised, the city is required to apply for 
a landmark designation for the balance of the property, defined as the entire property excluding 
the Mill Complex (which is covered in the separate landmarking requirement) and the 12.5 acres 
constituting the primary tailings pond.  

The purpose of this landmarking is to evaluate thoroughly the historical significance of the 
balance of the property based on its association with Native American inhabitants and tribes, the 
Valmont settlers, and the property’s past mining and milling activities. Through this landmarking 
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process, the County may exclude additional specific areas (such as the secondary tailings pond), 
but only if the areas are deemed not to meet the County’s historic landmark designation criteria. 

Once all approvals are in place, staff will commence implementation of the VCUP.  Construction 
is expected to be completed in approximately six months. 

ANALYSIS:

Honeywell Settlement 
During 2010 and 2011, there have been five meetings between city, Honeywell and Tusco 
representatives to resolve the matters related to clean up of the property.  Two meetings were 
unmediated during the first half of the year and resulted in the exchange of information related to 
the site and the cleanup plan.  Since May, there were three mediations that were facilitated by the 
Judicial Arbiter Group (often referred to as “JAG”). There have also been a number of other less 
formal communications that were facilitated by the mediator.  Judge Richard Dana, a former 
Boulder District Court judge and nationally recognized expert in the resolution of environmental 
disputes, served as the mediator.   

Subject to final approval by the City Council and Honeywell management, the parties agreed on 
the following proposed settlement:   

1. Honeywell agrees to fully resolve and satisfy the EPA claim ($500,000, plus interest) and 
to indemnify, defend, and hold the city harmless in that regard.  

2. The city takes responsibility for its non-VCUP costs. 

3. The parties agreed that the VCUP application was reasonable and that it will define the 
scope of the project. 

4. The issue of liability will not be subject to further debate. One required element of a 
claim under the federal Comprehensive Environmental Response, Compensation, and 
Liability Act is proof that the person or company caused (was liable for) a release of a 
hazardous material.  This element will be resolved through this settlement.  Each party 
will effectively acknowledge some level of responsibility for releases of hazardous 
materials on the Valmont Butte property.  If the city had to litigate this element, it would 
have to establish that one party or the other was the proximate cause of the environmental 
contamination.  Once the issues of liability and proximate causation are determined, the 
question then moves to how much responsibility each party has for the damages to the 
property, through the release of hazardous materials or other causes.   

5. On an interim basis, the city and Honeywell will be equally responsible for the costs for 
moving forward to implement and complete the approved VCUP.  This arrangement will 
be used to fund the construction of the improvements described in the VCUP.  The city 
and Honeywell will be partners in the clean up.

This approach provides the city with upfront funding of 50 percent of the capital cost for 
construction of the remedy, instead of being forced to sue for reimbursement after the 
fact.
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Once the project is completed, the parties can either live with the 50/50 split or resolve 
the final damages allocation in an abbreviated, mini-trial process.  The mini-trial will be 
limited to a determination of how much each property owner was responsible for paying, 
based on the damages the property owner made to the property.  Agreeing to a “mini-
trial” approach will greatly limit legal and related expenses.   

The city or Honeywell could litigate the allocation of responsibility, with either party 
having an upside of obtaining up to 85% of the cleanup costs.  Both parties have agreed 
to accept responsibility for no less than 15% of the cleanup costs.

6. Honeywell’s future responsibility, once allocation of the construction and operation and 
maintenance costs are complete, will be limited to any new issues or problems at the 
property that the city and Honeywell could not anticipate. Typical items that would allow 
reopening include previously unknown conditions, significant changes in the regulatory 
environment, or for some type of catastrophic failure of containment of the materials on 
the property. 

7. The city reserves the right to use and develop the property for any lawful use consistent 
with the VCUP, subject to appropriate state and local permitting authorities. 

Tusco Settlement 
The city also has an agreement in principal to resolve its claims against Tusco Inc. for a payment 
of $200,000 in exchange for a general release of liability, subject to standard reopeners.
Reopeners will allow the city to seek further response if information is received after the 
settlement of previously unknown site conditions, significant changes in the regulatory 
environment, or for some type of catastrophic failure of containment of the materials on the 
property.  The $200,000 will be allocated in equal amounts to the city’s costs and Honeywell’s 
costs. 

Fund Apportionment and Future Use of the Property 
As noted above, the apportionment across city funds (General Fund, Wastewater Utility, and 
Open Space and Mountain Parks) has been approximately 50 percent, 40 percent and 10 percent 
respectively, based upon ownership of the land by fund. The ultimate use of the property has not 
yet been determined because the focus in recent years has been on the environmental 
remediation.  It remains possible that the land will be used by all of the contributing entities, 
including the utility.  Beyond the implementation of the VCUP, the city’s discussion about the 
extent to which funds should be reimbursed should be scheduled when the ultimate use of this 
property is determined by the city.  

MATRIX OF OPTIONS:
Council has the option of approving or rejecting the proposed settlement.  If the settlement is 
rejected, the matter will likely be placed on a litigation track.
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Attachments:
A - Boulder County Land Use Approval Resolution for the city’s limited impact land use 

approval for the Valmont Butte property 
B - Map of Valmont Butte property. 
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