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SUMMARY OF THE ACTION'

1. Lead Plaintiffs Glickenhaus & Co. and Carpenters Pension Trust Fund

for Northern California bring this securities fraud action on behalf of themselves

and as a class action on behalf of all persons or entities who purchased or acquired

the securities of Beazer Homes USA, Inc. ("Beazer or the "Company ) during the

period January 27, 2005 through and including May 12, 2008 (the "Class Period ),

against Beazer and certain of its officers and/or directors, as well as its external

auditor, for violations of the Securities Exchange Act of 1934 (the "Exchange

Act ).

2. Defendant Beazer, a homebuilder that also offered mortgage financing

and title insurance services through a wholly-owned mortgage origination

subsidiary until February 2008, is currently under criminal and civil investigations

by the United States Attorney's Office in the Western District of North Carolina

and other state and federal agencies concerning matters alleged herein. In addition,

the Securities and Exchange Commission ("SEC ) has initiated a formal

investigation to determine whether Beazer and/or other persons or entities involved

' All headings and internal paragraph and/or section references are for the
convenience of the reader only and are not meant to limit the applicability of an
allegation to other sections of this Amended and Consolidated Class Action
Complaint for Violation of the Federal Securities Laws ("Complaint ).
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with Beazer have violated federal securities laws, including, among others, the

anti-fraud, books and records, internal accounting controls, periodic reporting, and

certification provisions thereof.

3. On May 12, 2008, Beazer filed its annual report on Form 10-K for the

fiscal year ended September 30, 2007 ("2007 Form 10-K ), restating its financial

statements for the past nine years and admitting that "as of September 30, 2007,

the Company's disclosure controls and procedures were not effective primarily

because of the identification of material weaknesses in our internal control over

financial reporting.

4. Beazer also discussed in the 2007 Form 10-K the investigation of the

Audit Committee of the Board of Directors ("Beazer's Audit Committee ), which

Beazer had previously disclosed in October 2007, and the finding that Beazer's

mortgage origination practices violated certain applicable federal and/or state

origination requirements . Beazer 's Audit Committee also discovered accounting

and financial reporting errors and/or irregularities that required restatement

because of improper accumulation of reserves, improper revenue recognition, and

other accounting and financial misstatements.

5. During the Class Period, Beazer, a publicly traded company,

repeatedly misstated, inter alia, its revenue, net income, and backlog, and

2
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portrayed itself as having solid financials prepared in accordance with generally

accepted accounting principles ("GAAP ), impressive revenue and income growth,

effective internal financial controls and procedures, and a "Profitable Growth

Strategy that would enable Beazer to weather any downturn in the housing boom

that swept the country at the beginning of the 21st century. However, the public

statements, representations, and financial reports (accompanied by unqualified or

"clean audit opinions) that Defendants made and disseminated to the investing

public during the Class Period were materially false and misleading.

6. As a result of Defendants' false statements and/or omissions , Beazer

stock traded at artificially inflated prices during the Class Period, peaking at

$82.03 per share in January 2006. Beazer is currently trading at approximately

$6.00 per share.

7. As alleged herein, during the Class Period while Beazer' s external

auditor Deloitte & Touche LLP ("Deloitte ) was issuing unqualified audit

opinions, the Beazer Defendants (defined below), among other things: employed

fraudulent mortgage and loan origination practices; violated applicable rules and

regulations , which Beazer has now admitted; prematurely and improperly

recognized revenue; utilized improper accounting with respect to sale/leaseback

transactions; created "cookie jar reserves to manipulate reported earnings; and

3
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failed to recognize land and goodwill impairments during the appropriate fiscal

periods. These fraudulent practices were made possible, in part, because Beazer

was knowingly or recklessly operating without effective internal financial controls

throughout the Class Period.

8. As a consequence of the Beazer Defendants' fraudulent accounting

and mortgage origination practices , Beazer reported artificially inflated assets,

stockholders' equity, revenue, earnings, and earnings per share and became the

target of various investigations and probes.

9. At the end of March 2007 , investors learned that federal investigators

had opened probes into Beazer's lending practices, certain financial transactions

and other dealings. The investigators include the Inspector General of Housing &

Urban Development, the North Carolina field offices of the Federal Bureau of

Investigation , the Internal Revenue Service, and the Justice Department . Shortly

thereafter, the market learned that Beazer was the target of several criminal and

civil investigations by the SEC and the U.S. Attorney's Office for the Western

District of North Carolina. The SEC began its informal investigation into alleged

federal securities laws violations on May 1, 2007. On July 20, 2007, the SEC

issued a formal order of private investigation converting its informal inquiry of

violations of the federal securities laws into a formal investigation.

4
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10. On April 26, 2007, Beazer issued a press release revealing that, in

response to a subpoena received from the U.S. Attorney's Office, Beazer's Audit

Committee had initiated an independent internal investigation of the Company's

mortgage origination business (as mentioned above) and had retained independent

legal counsel, forensic accountants, and a financial consultant in connection with

that investigation.

11. On June 27, 2007, Beazer disclosed in a Form 8-K filed with the SEC

after the close of the market, that Defendant Michael T. Rand ("Rand ), the

Company's Chief Accounting Officer, was terminated for cause for, among other

reasons, attempting to destroy documents in violation of Beazer's ethics and

document retention policies.

12. Approximately two months later, on October 11, 2007, Beazer

announced the preliminary findings of Beazer's Audit Committee's investigation.

In the release, Beazer stated that the Audit Committee found that Beazer Mortgage

Corp. ("Beazer Mortgage ), the Company's mortgage subsidiary, failed to comply

with Department of Housing and Urban Development ("HUD ) requirements

concerning federal down payment assistance programs in certain Federal Housing

Administration ("FHA ) insured loans originated by Beazer Mortgage. Beazer's

Audit Committee's finding contrasted with earlier statements , some coming as late

5
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as March 2007 (such as those reported in The Charlotte Observer in March 2007),

that Beazer Mortgage complied with the law, and that customers who used Beazer

Mortgage's services signed documents indicating they understood and accepted

loan features such as interest-rate buy-downs and down-payment gifts.

13. The Company also said it was facing liability from potential civil suits

involving FHA-insured loans, as well as penalties and/or fines from regulators.

Because of uncertainties about the Company' s ultimate liability , Beazer said, "at

this time it is not possible for the Company to determine the total financial

statement impact related to the mortgage issues identified in the internal

investigation.

14. Beazer's Audit Committee also found material improprieties relating

to, among other things, Beazer's revenue recognition practices and reserves related

to land development and home closing costs . Beazer announced that it would

restate financial results for the past three years and that the changes would affect

financial statements dating back as far as 1999.

15. More information regarding the Beazer Defendants' fraudulent

scheme was revealed at the end of the Class Period, when Beazer filed its 2007

Form 10-K on May 12, 2008. As discussed in detail below, in the 2007 Form 10-

K, Beazer restated nine years of annual financial statements covering fiscal years

6
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1998-2006 and quarterly financial statements for the first and second quarters of

fiscal 2007, the quarters ended December 31, 2006 and March 31, 2007.

16. Significantly, Beazer admitted that it suffered from deficient internal

controls throughout the Class Period:

The Company's disclosure controls and procedures were not effective
primarily because of the identification of material weaknesses in our
internal control over financial reporting, which we view as an integral
part of our disclosure controls and procedures. In addition, our
disclosure controls and procedures not relating to internal control over
financial reporting were not sufficiently documented and were not
designed to require all accounting and financial employees, and other
corporate employees with specific knowledge of, or responsibility for,
other disclosures to complete quarterly certifications (management
representations).

17. Investors who purchased Beazer securities during the Class Period on

materially false and misleading information have lost hundreds of millions of

dollars as a result of the disclosures about Beazer, its financial results and business

operations. Indeed, during the Class Period, Beazer's common stock lost

approximately 89% of its value, falling from its Class Period high of $82.03 per

share to close at $9.15 per share on May 13, 2008, after the Company's revelations

of May 12th

18. Unlike the members of the Class, many Beazer insiders profited

handsomely from the Beazer Defendants' fraudulent scheme. Indeed, during the

Class Period, corporate insiders, including the Individual Defendants, sold 664,220

7
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shares of Beazer common stock at artificially inflated prices for total personal

gains of more than $37 million.

STATEMENT REGARDING PLAINTIFFS' INVESTIGATION

19. Plaintiffs, by their attorneys, on behalf of themselves and the Class

they seek to represent, make the allegations contained in this Complaint upon

information and belief (except as to allegations specifically pertaining to plaintiffs

and their counsel, which are based on personal knowledge) against Defendants

Beazer, Ian J . McCarthy ("McCarthy ), James O'Leary ("O'Leary ), Rand,

Michael H. Furlow ("Furlow ), and Deloitte. Plaintiffs' information and belief is

based upon the thorough investigation conducted by and under the supervision of

Plaintiffs' counsel, which included, among other things, (1) reviewing and

analyzing (i) publicly available information concerning Beazer and the industries

and markets in which Beazer operates , (ii) filings with the SEC, (iii) annual

reports, (iv) press releases, (v) published interviews, (vi) news articles and other

media reports (whether disseminated in print or by electronic media), and (vii)

reports of securities analysts and investor advisory services, and (2) interviewing

or consulting with numerous individuals, including former Beazer employees who

worked at the Company before and during the Class Period, who are

8
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knowledgeable about Beazer's business and operations and/or knowledgeable

about the industry and markets in which Beazer operates.

JURISDICTION AND VENUE

20. This action arises under Sections 10(b), 20(a) and 20A of the

Exchange Act, 15 U. S.C. §§ 78j (b), 78t(a), and 78t-1 , and Rule lOb-5 promulgated

under Section 10(b) by the SEC, 17 C.F.R. § 240,10b-5.

21. This Court has jurisdiction over the subject matter of this action

pursuant to 28 U.S.C. §§ 1331 and 1337, and Section 27 of the Exchange Act, 15

U.S.C. § 78aa.

22. Venue is proper in this District pursuant to Section 27 of the

Exchange Act, 28 U.S.C. § 1391(b). Beazer maintains its executive offices and

principal place of business in this District at 1000 Abernathy Road, Suite 1200,

Atlanta, Georgia. Many of the acts and transactions giving rise to the violations

alleged herein, including the preparation and dissemination to the public of

materially false and misleading information, occurred in this District.

23. In connection with the wrongs alleged herein, Defendants directly or

indirectly used the means and instrumentalities of interstate commerce, including,

but not limited to, the United States mails, interstate telephone communications,

9
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the Internet, and the facilities of the New York Stock Exchange ("NYSE ), a

national securities market.

THE PARTIES

1. Plaintiffs

24. On August 8, 2007, the Honorable Clarence Cooper appointed

Glickenhaus & Co. and Carpenters Pension Trust Fund for Northern California to

serve as Lead Plaintiffs.

(a) Plaintiff Glickenhaus & Co. is an institutional investment

advisor firm specializing in the management of equity, balanced, and fixed income

portfolios with $1.4 billion under management as of September 30, 2007.

(b) Plaintiff Carpenters Pension Trust Fund for Northern California

provides health, retirement, vacation and training benefits for members of the

United Brotherhood of Carpenters and Joiners of America within 46 Northern

California counties. Plaintiff Carpenters Pension Trust Fund of Northern

California serves over 55,000 plan participants and additionally provides benefits

to over 100,000 dependents.

25. Lead Plaintiffs purchased or otherwise acquired Beazer securities at

artificially inflated prices during the Class Period and have been damaged by the

10



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 23 of 365

disclosure of the true facts about Beazer, its financial results, and its business

practices.

II. Defendants

A. Beazer Homes (USA), Inc.

26. Defendant Beazer is a Delaware corporation and a NYSE-listed

company trading under the ticker symbol "BZH. Beazer primarily designs,

builds, and sells single-family homes in approximately forty markets and twenty

states nationwide. Until February 2008, Beazer also offered mortgage financing

and title insurance services in various markets nationwide through its wholly-

owned mortgage origination subsidiary, Beazer Mortgage.

B. The Individual Defendants

27. Defendant McCarthy is, and during the Class Period was, President,

Chief Executive Officer and a director of the Company, serving Beazer since

January 1991. During the Class Period, Defendant McCarthy signed the

Company's Forms 10-K and 10-Q, was quoted in Company press releases, and

participated in conference calls with securities and market analysts. Defendant

McCarthy is responsible for the materially false and misleading statements

complained of herein. Defendant McCarthy also certified the Forms 10-K and 10-

Q during the Class Period pursuant to Sections 302 and 906 of the Sarbanes-Oxley

11
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Act of 2002. As an executive officer of the Company, Defendant McCarthy was

responsible for the day-to-day operations of the Company. Defendant McCarthy

sold 279,736 shares of Beazer common stock on material non-public information

during the Class Period, reaping proceeds of more than $13.4 million.

28. Defendant O'Leary was the Company's Executive Vice President of

Corporate Development beginning in June 2002 and was Executive Vice President

and Chief Financial Officer from August 2003 until his resignation effective March

23, 2007. During the Class Period up until his resignation in March 2007,

Defendant O'Leary signed the Company's SEC filings, including, but not limited

to, Beazer 's Forms 10-K, 10-Q and 8-K, was quoted in Company press releases,

and participated in conference calls with securities and market analysts. Defendant

O'Leary is responsible for the materially false and misleading statements

complained of herein. As a senior executive officer of the Company, O'Leary was

responsible for the day-to-day operations of the Company. O'Leary sold 50,943

shares of Beazer common stock on material nonpublic information during the

Class Period, reaping proceeds of more than $2 million.

29. Defendant Rand was Senior Vice President and Chief Accounting

Officer of the Company from 1996 until his termination in June 2007. Rand was

terminated for cause because of, inter alia, his attempted destruction of documents

12
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in violation of the Company' s document retention and ethics policies. During the

Class Period, Rand signed the Company's Forms 10-K. As an executive officer of

the Company, Rand was responsible for the day-to-day operations of the Company

and for the materially false and misleading statements complained of herein. Rand

sold 32,064 shares of Beazer common stock on material information during the

Class Period, reaping proceeds of more than $1.9 million.

30. Defendant Furlow is, and during the Class Period was, Executive Vice

President since October 1997, and Chief Operating Officer of the Company since

1998 . As a senior executive officer of the Company, Defendant Furlow was

responsible for the day-to-day operations of the Company. As explained in the

Company's Form 10-K for the fiscal year ended September 30, 2006, "[t]he

development and construction of each project is managed by our operating

divisions, each of which is generally led by a president who, in turn, reports

directly or indirectly to our Chief Operating Officer. As a senior executive officer

of the Company, Defendant Furlow was responsible for the materially false and

misleading statements complained of herein. Defendant Furlow sold 233,272

shares of Beazer common stock on material non-public information during the

Class Period, reaping proceeds of more than $15.9 million.
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31. Defendants McCarthy, O'Leary, Rand and Furlow are collectively

referred to herein as the "Individual Defendants. Defendant Beazer and the

Individual Defendants are collectively referred to herein as the "Beazer

Defendants.

32. It is appropriate to treat the Individual Defendants as a group for

pleading purposes and to presume that the false, misleading, and incomplete

information conveyed in the Company's public filings , press releases, and other

publications , as alleged , resulted from the collective actions of the narrowly

defined group of individuals. Each of the above-named officers and directors of

Beazer, by virtue of their high level positions with the Company, directly

participated in the day-to-day management and affairs of the Company, was

directly involved in the daily operations of the Company at the highest levels, and

was privy to confidential, proprietary information concerning the Company and its

business, operations, mortgage products, growth, financial statements, financial

condition, and legal/regulatory compliance.

33. Because of their positions of control and authority as officers and

directors of the Company, the Individual Defendants were able to, and did, control

the contents of the Company's financial reports, press releases, and other public

statements . Each Individual Defendant was provided with copies of the financial
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statements and documents alleged to be false and misleading prior to, and/or

shortly after, their issuance and had the ability and opportunity to prevent their

issuance or to cause them to be corrected. Accordingly, each of the Individual

Defendants is responsible for the accuracy of the public reports and releases

detailed herein and is therefore primarily liable for the misrepresentations

contained therein.

34. Because of the Individual Defendants ' positions with the Company,

they had access to adverse undisclosed information about Beazer's business,

operations, mortgage products, financial statements, markets, financial condition,

compliance with applicable laws, regulations, and rules, and present and future

business prospects via, inter alia, access to internal corporate documents

(including the Company's operating plans, budgets and forecasts, and reports of

actual operations compared thereto), access to the Company's JD Edwards

accounting software program, conversations and connections with other corporate

officers and employees, attendance at management and Board of Directors'

meetings and via reports and/or other information provided to them in connection

therewith.

35. As officers, directors and/or controlling persons of a publicly-held

company whose securities were, and are, registered with the SEC, traded on the
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NYSE, and governed by the provisions of the federal securities laws, the

Individual Defendants each had a duty to promptly disseminate accurate and

truthful information about the Company' s financial condition and performance,

growth, operations, business, mortgage products, lending activities, management

and present and future business prospects, and to correct any previously-issued

statements that had become materially misleading or untrue, so that the market

price of the Company's publicly-traded securities would be based upon truthful

and accurate information. The Individual Defendants violated these specific

requirements and obligations when they failed to disclose the truth about the

Company' s financial condition and performance , growth, operations, business,

mortgage products, lending activities, management and present and future business

prospects.

36. As alleged herein , the Beazer Defendants made materially false and

misleading statements about, inter alia, Beazer's financial condition (caused by,

among other things, improperly/prematurely recognizing home sale revenue (e.g.,

by closing sales before home completion and backdating closing documents to

book sales in previous quarters), failing to take impairment charges in a timely

manner, and improperly accounting for sale-leaseback transactions). In addition,

the Beazer Defendants falsely represented that the Company's business was
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conducted in an honest, ethical and lawful manner, and falsely attributed Beazer's

growth to the execution of strategic initiatives. In reality, these misrepresentations

and omissions were part of a fraudulent scheme and course of business conduct

that operated as a fraud or deceit on purchasers and other acquirers of Beazer

securities during the Class Period, allowed the Individual Defendants to receive

over $33 million in proceeds from insider sales, and resulted in Beazer's securities

being traded at artificially inflated levels during the Class Period.

37. Notwithstanding their duty to refrain from trading Beazer common

stock or to disclose the inside information before selling such common stock, the

Individual Defendants sold, prior to disclosure of the material, adverse facts

described herein, Beazer common stock at prices that were artificially inflated by

Defendants ' materially false representations and omissions . Collectively, the

Individual Defendants sold more than 596,015 shares of Beazer common stock

during the Class Period at prices as high as $69 per share for total proceeds of

more than $33.3 million.

C. Deloitte & Touche LLP

38. Defendant Deloitte & Touche LLP is a worldwide firm of certified

public accountants, auditors, and consultants. Through its Atlanta, Georgia office,

Deloitte served as Beazer 's independent external auditor and principal accounting
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firm prior to and during the Class Period. In fact, Deloitte has served as Beazer's

external auditor for every year since Beazer's fiscal year ending September 30,

1996.

39. Deloitte was required to audit the Company's financial statements and

the effectiveness of the Company's internal controls over financial reporting in

accordance with standards of the Public Company Accounting Oversight Board

("PCAOB ) and Generally Accepted Auditing Standards ("GAAS ), and to report

the audit results to Beazer, Beazer Board of Directors, and Beazer 's Audit

Committee.

40. With knowledge of Beazer' s true financial condition , or in reckless

disregard thereof, Deloitte certified Beazer ' s materially false and misleading

financial statements and management ' s assessment of the effectiveness of the

Company's internal controls over financial reporting, described below, and

provided unqualified Independent Auditors' Reports, which were included in the

Company's annual reports on Form 10-K that were filed with the SEC, publicly

disseminated and relied upon by the investing public, including Plaintiffs and other

members of the Class. Without these materially false and misleading statements

and unqualified audit opinions, the fraud alleged below could not have been

perpetrated.
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41. The Beazer Defendants and Deloitte are collectively referred to herein

as "Defendants.

DEFENDANTS' FRAUDULENT SCHEME

1. Background

42. Beazer originated in England as Beazer PLC and entered the U.S.

housing market in 1985 with the purchase of Cohn Communities, an Atlanta-based

homebuilder. By 1993, Beazer had entered North Carolina, New Jersey,

California, Arizona, Nevada, and Florida. Prior to November 1993 , Beazer

operated through two subsidiaries, one for the Western U.S., and one for the

Eastern U.S. In November 1993, the two subsidiaries were combined and

incorporated as Beazer Homes USA in anticipation of an initial public offering.

Defendant McCarthy was named president and CEO, and Brian Beazer, who had

been CEO of Beazer PLC, became the non-executive chairman of the board.

43. In February 1994, Beazer went public, and over the next few years the

Company expanded, adding areas in South Carolina and Texas to its business.

Beazer grew further in the early 2000s, acquiring the assets of the homebuilding

operations of Sanford Homes of Colorado in August 2001 and acquiring Crossman

Communities ("Crossman ) in the Midwest in April 2002. Beazer became one of

the largest home builders in the U.S.
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44. During fiscal 1996, the Company established Beazer Mortgage, a

wholly-owned subsidiary, to originate, finance, process and broker mortgages to

purchasers of Beazer homes and to provide some title insurance services.

According to Beazer 's 2005 Form 10-K for the fiscal year ended September 30,

2005 ("2005 Form 10-K ): "Beazer Mortgage provides mortgage origination

services only, and generally does not retain or service the mortgages that it

originates. Through September 30, 2005, these mortgages were generally funded

by one of a network of mortgage lenders. Beginning in the second quarter of

fiscal 2006, Beazer Mortgage began financing a portion of its mortgage lending

activities with borrowings under its own Warehouse Line of Credit. In February

2008, after disclosing that Beazer Mortgage had engaged in numerous violations,

Beazer exited the mortgage business.

45. An unprecedented housing boom began in the U.S. during early 2001.

As one of the largest public American homebuilders, Beazer benefited from the

boom and reported increasing sales and revenue. In or about mid-2005, however,

the industry began to experience a downturn in a number of regions across the

country.

46. Recognizing the impact that an industry downturn could have on

Beazer's financial condition and operations, the Beazer Defendants sought to
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assure the public that the Company was well-positioned to survive the downturn in

the housing market. They did so beginning on November 18, 2005, when the

Company announced its "Profitable Growth Strategy. According to Beazer, its

Profitable Growth Strategy would enable it to achieve greater profitability by

optimizing efficiencies, increasing market penetration, and leveraging its national

brand.

47. At the same time that the Beazer Defendants were falsely assuring the

investing public that the Company could weather the downturn in market

conditions with its strategic initiative, the Beazer Defendants were creating the

illusion of growth and profitability through a number of improper mortgage and

accounting practices -- e.g., managing earnings, including, inter alia, by

recognizing revenue prematurely in violation of GAAP, using improper mortgage

origination methods, employing improper accounting with respect to

sale/leaseback transactions, creating "cookie jar reserves, and failing to recognize

land and goodwill impairments during the proper periods.

II. Beazer's Corporate Culture: Control at the Top/Fear at the Bottom

48. During the Class Period, the Individual Defendants focused on

making their projections at all costs . Far from setting reasonable targets or targets

based on the economic reality of the Company, the Individual Defendants fostered a
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corporate culture that "was all about making the numbers, according to Plaintiffs'

first confidential witness, CW-12, a Beazer Mortgage vice president in California

during 2005 and 2006, who reported directly to Ron Kuhn, the President of Beazer

Mortgage from 1997 to 2007. CW-2, an Escrow Manager with Beazer Homes in

Las Vegas, Nevada from May 2003 to June 2005, noted this culture was in

violation of Beazer ' s prime directive - customer satisfaction . CW-2 explained that

he left the Company because he objected to the "pressure that they were putting on

me at the time to close, close, close, close, to make the numbers, to make the

numbers. It just seemed like it was all about the numbers. It went against their

mission statement of putting customers first. According to a former employee

who was a field manager for Beazer Homes in Indianapolis from November 2005

to November 2006, CW-3, Beazer became "desperate to "close way too many

homes in September. It wasn't even feasible.

49. A number of confidential witnesses described Beazer 's intimidating

"tone at the top and commented on the impossible goals the Beazer Defendants

placed on Beazer's employees. According to the confidential witnesses, the

pressure to achieve unrealistic targets made the improper sales and mortgage

2 All references to confidential witnesses use masculine personal pronouns to
maintain the anonymity of the witnesses. Confidential witnesses are referred to
herein as "CW-_ and numbered in the order in which they appear.
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origination practices described below a virtual certainty, in part because employees

were afraid of relaying bad news to upper management or of losing their jobs as a

result of the failure to meet impossible goals. For example , CW-4, who was the

Midwest Regional President from December 2003 until April 1, 2005 , described

the following scenario:

I got there December 1, and the budget they had handed me that
said my region was going to make about $25 million and two
months later we were already re-budgeting to lose money for
the year. Inside of the very first two months of the year they
missed their sales projections so dramatically, it was impossible
to even remotely catch up. When you went to a budget
meeting, it was a lot of pressure. I saw division guys arguing
vehemently, saying that's not a number we can hit and they'd
say that's a number you have to hit. If you can't hit that, we'll
find somebody else that can.

50. CW-1 (described above in ¶ 48) also observed that, if someone

complained about unreasonable budgets, the person would be given a warning like:

"If you can ' t make it happen, then we'll find someone else that will . CW-5, a

former Beazer Mortgage loan processor in the Cincinnati Division for three years

until March 2007, stated that, if Beazer Mortgage did not meet the numbers

dictated by Beazer, "then all hell would break loose . Similarly , CW-6, who

worked for Beazer Mortgage from January 2003 through August 2006 as a loan

processor in the Indianapolis office, which was a central processing center,

explained that loan processors in Indianapolis were told by Branch Co-Managers
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McMillan and Roberts that they would lose their jobs if they did not get purchasers

approved to buy a Beazer home. According to the same source, McMillan and

Roberts in turn were pressured by their boss Mary Ann Lee (Regional Manager)

and by Beazer management.

51. Not surprisingly, the response to the threats was fraud: According to

CW-7, who worked at Beazer Mortgage in Indianapolis for eight years until

October 2006, Beazer Mortgage president Kuhn expected Beazer Mortgage

employees to falsify loan documents if necessary to get loans approved. CW-8, a

former Beazer employee in the "starts department (which supports new home

construction) in Tempe, Arizona from February 2006 until October 2006, agreed,

stating that, in his division, they "had to backdate stuffjust to make it look like this

division was getting all the numbers in that Georgia wanted. According to CW-1

(described above in ¶ 48), the fraudulent "California Closing (see ¶¶ 59-60 below)

was created in response to pressure to meet corporate targets. CW-9, a former vice

president of Internal Audits in Castle Rock, Colorado, who was with the Company

from March 1999 until June 2003, also expressed the conclusion that Beazer had

closed homes before they were completed because of pressure to "hit the

numbers.
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52. Similarly, as explained by CW-1, under pressure to meet targets,

Beazer Mortgage would routinely approve lower-interest rate loans that were

available only to homeowner/occupiers for investors who intended to "flip the

houses or use them as rental properties. Beazer would then sell the fraudulent

loans without disclosing that they were secured based on false information, in

violation of applicable lending rules and regulations as alleged herein, and subject

to a heightened risk of default . Moreover, as explained by CW-10, a Beazer

Mortgage branch manager in Atlanta from October 2005 through December 2005,

investor-owned properties often have ill-tended yards or "For Rent signs, which

in turn had the effect of dampening future sales of other homes in Beazer

neighborhoods.

III. Beazer's Premature Recognition of Revenue

A. The Role of Beazer Mortgage : "Deal Control"

53. Beazer Mortgage was not intended to be an independently profitable

business, according to CW-1 (described above in ¶ 48). CW-1 related that two

division presidents for Beazer told him it was not necessary for Beazer Mortgage

to earn a profit on its own, and a division controller told him that the Company did

not want money from the mortgage division. Indeed, at no point during the Class
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Period did Beazer Mortgage account for a significant percentage of Beazer's

revenue and earnings.

54. CW-11 , a loan officer with Beazer Mortgage in Roseville , California

from August 2005 through October 2006, explained: "Ron Kuhn, he came in and

said we're not a mortgage shop; we're a builder; we're just a pretend mortgage

shop. According to CW-12, a loan processor for Beazer Mortgage in Raleigh,

North Carolina from August 2004 until October 2006, everything done by Beazer

Mortgage had to be approved by Beazer. CW-5 (described above in ¶ 50),

corroborated this account, adding that "[Beazer] Mortgage was underneath

[Beazer] Homes . [Beazer] Homes had a certain number they had to meet and they

dictated what [Beazer] Mortgage did.

55. Nevertheless, Beazer Mortgage was an important component of the

Beazer Defendants' fraudulent practices because it enabled them to control all

aspects of the purchase transaction. In order to report strong revenue, Beazer used

Beazer Mortgage to manipulate the timing of its real estate closings.

56. They were able to manipulate the timing of closings by offering

incentives, or "accommodations, to convince buyers to go along with improper

early closings. For example, Beazer offered prospective buyers $5,000 in free

upgrades or payment of some or all of the closing costs if they financed through
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Beazer Mortgage , according to CW-1 (described above in ¶ 48); CW-10

(described above in ¶ 52), CW-13, a Beazer division president in Lafayette from

April 2002 through July 2005; CW-14, a Beazer contracts and closings coordinator

in Raleigh from March 2001 to October 2006; and CW-15, a Beazer sales person

in Lafayette from no later than 2002 to June 2006.

57. In addition to manipulating the timing of closings, the Beazer

Defendants used their deal control to push through sales that would have been

impossible with other mortgage companies. According to CW-12 (described

above in ¶ 54), Beazer Mortgage was effectively prohibited from turning any buyer

down for financing. Beazer Mortgage employees "had to find a way to re-work it

to get prospective buyers loans so they could buy a Beazer Homes house and the

Company could "move inventory. CW-12 could not recall any borrower being

turned down by Beazer Mortgage.

58. Critically, Beazer Homes negated Beazer Mortgage's ability to make

informed lending decisions based on applicants' qualifications and simply required

Beazer Mortgage to find a way to make loans happen, even where the applicants

were not qualified for the loans they received, as is described in more detail in

Section III .C (¶¶ 82-106) below.
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B. "California Closings"

59. One device that the Beazer Defendants used to recognize and report

revenue on home sales improperly and prematurely was known as the "California

Close or "California Closing. A former loan officer who worked for Beazer

Mortgage in the Fresno, California office from August 2005 until October 2006,

CW-16, explained the practice as follows:

They were doing what they call "California Closes - it's just a
name that Beazer came up with where they were closing the homes
before they were really ready to be closed. Normally, you could not
close these loans, but since Beazer funded them and Beazer was doing
them, they closed them even though they weren't ready to be closed.

60. In a California Closing, Beazer closed on an unfinished and

uninhabitable house, often with missing or falsified documentation, including fake

completion certificates from appraisers. Beazer then recognized, and reported, the

revenue from what it fraudulently classified as a completed "sale. CW-1

(described above in ¶ 48) explained that, for example, Beazer would attach a

photograph of a single house to multiple certificates of completion (documents

required by mortgage lenders) in order to get the financing approved by the

underwriters on the unfinished homes so that Beazer could close on them.

61. Beazer has now acknowledged in the recently filed 2007 Form 10-K

that "certain home closings in California were not reflected in the Company's
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accounting records in the proper accounting periods. According to numerous

confidential witnesses, however, "California Closings were prevalent throughout

the country - not only in California - during many financial quarters. For

example:

(a) North Carolina : A customer care supervisor in the Warranty

Department from June 2005 to January 2006 , CW-17 , recalled a closing that was

scheduled for the end of December 2005. According to CW-17, there were no

appliances , the plumbing had not been approved, and there was no Certificate of

Occupancy on the day of the closing.

(b) Virginia: A former customer service technician in Beazer's

Northern Virginia Division from October 2004 to October 2006, CW-18, provided

similar accounts about the amount of work left to be done at the time of some

closings and added that, "[t]hey were trying to push as many houses on September

30 as they could.

(c) Ohio : A loan officer with the Cincinnati/Dayton division

of Beazer Mortgage from 2004 until July 2005, CW-19, stated that Beazer would

"push closings on houses that weren't finished in order to meet their quota,

usually at the end of a month or quarter.
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(d) Georgia : A closing coordinator in Beazer's Atlanta Division

from December 2004 to December 2006, CW-20, confirmed that houses closed

even though they were not finished.

(e) Arizona : A Director of Land Development for Beazer's

Arizona Division from November 2005 until October 2006 , CW-21 , stated: `By no

means did it make you proud to be a Beazer employee when you had roofs that

were going on the day that these people were closing homes . CW-21, added that

Beazer would "cram numbers at the end of its fiscal year, closing on houses

where the actual construction was not complete.

(f) Florida : A former construction manager in Fort Myers, Florida,

from at least April 2005 to October 2006 , CW-22, similarly observed that, in a

Naples development called Valencia and in a Fort Myers development called

Magnolia Lakes, buyers closed on incomplete homes that lacked items like

flooring, electrical fixtures, and trim. A customer care coordinator in Tampa from

November 2003 until October 2006 , CW-23, also stated that houses closed even

though they were not finished.

(g) Texas : A former Beazer employee in the accounts payable

department in Dallas from October 1999 until October 2006, CW-24, stated that,

even during the real estate boom, one or two percent of his division's closings were
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done before the homes were completed. He added that the percentage of early

closings rose as the market slowed down.

62. While the California Closing was originally developed to push

closings ahead by just a few days to meet quarter and year end targets, eventually

Beazer was "closing on slabs and properties that were as much as 120 days shy of

completion to make its numbers, according to CW-1 (described above in ¶ 48). A

former loan officer for Beazer Mortgage in Fresno , CW-25, recalled one sale

where a buyer was trying to move into a home, only to discover that "it had no

heater, no carpet, and the counters weren't done.

63. CW-16 (described above in ¶ 59) added that the closings often lacked

Certificates of Occupancy . A Certificate of Occupancy (often referred to as a "C

of 0 ) is a document issued by a local government agency or building department

certifying that a building has been satisfactorily inspected and is suitable for

occupancy. Most local governments require that a C of 0 be issued before a

purchaser of a home takes possession, and most lenders require them for new

construction.

64. A number of former Beazer Mortgage employees, including a loan

processor from Cincinnati/Dayton (CW-5) (described above in ¶ 50), a loan

processor from Indianapolis (CW-7) (described above in ¶ 51), and a loan officer
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from Nashville from late 2000 until June 2006 (CW-26), concurred with CW-16,

stating that, during the Class Period, Beazer closed on homes without Certificates

of Occupancy . A former customer service technician , CW-18 (described above in

¶ 61(b)), explained that, "if somebody was using Beazer Mortgage, they could

close them on their house before Beazer had an occupancy permit. According to

CW-7, closings occurred without Certificates of Occupancy "just all the time.

65. CW-1 (described above in ¶ 48) described a situation in which Beazer

closed on 27 homes in a new division in Fresno in September 2005. He learned

during the second quarter of fiscal 2006 that the houses that Beazer had closed in

September 2005 had all been California Closings and that many were just slabs

when they closed . According to CW-1 , generally two-thirds of the closings in his

division were California Closings during the period in which he was at the

Company.

1. Closing Accommodations: Beazer Convinces Buyers to
Close Early

66. As alleged above, to convince buyers to participate in California

Closings during the Class Period, Beazer offered buyers various incentives, or

"closing accommodations. For example, Beazer offered a $500 incentive to

"close early along with a per diem rate to cover interest, taxes, and insurance until

the home was habitable , according to CW-1 . Beazer would also offer money
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towards closing costs, upgraded appliances and/or money towards the buyer's

ongoing lease obligations.

67. CW-18 (described above in ¶ 61 (b)) explained:

They would rush houses and offer big incentives for people - for
example, if somebody was using Beazer Mortgage, they could close
them on their house before Beazer had an occupancy permit. So they
would offer people big incentives - let's say they needed them to
close this month to make their numbers, they'd say, hey look, we
know your house isn't ready but you're with Beazer Mortgage - can
we offer you some kind of incentive to get you to go ahead and close
and we'll have your house ready in two weeks - such as paying their
closing costs or actually writing them flat out cash checks, things like
that. It's all about the numbers to them.

68. CW-27, who worked in Quality Control at Beazer from 2003 until late

2006 in Roseville, California, described an instance where a house had drywall

installed on the date of closing at the end of September. In that case, Beazer

convinced the buyer to sign all the closing documents and store his furniture in the

garage. Beazer made the mortgage payments until the buyer was able move into

the home. CW-27 also stated that he had "seen situations where we're renting the

house back from the homeowner to get the close. Corroborating this account, a

Beazer Vice President of Sales and Marketing in California from December 2004

until March 2006 , CW-28 , explained that Beazer would get buyers to agree to

close early by covering their mortgage payments until the houses were complete.

Beazer would tell the buyers this was necessary to avoid an increase in interest
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rates. CW-24 (described above in ¶ 61 (g)) stated that, to get buyers to close early,

Beazer "would pay the rent for the owners or put them up at a hotel or motel while

they were waiting to be able to move in. CW-24 recalled one instance in which

Beazer paid for three months' housing expenses.

69. CW-24 also explained : "Beazer would get them to sign a letter that

[said], `yeah I know this isn't finished, but we'll go ahead and close it' - and I

know, I can't write it in blood, but I know Beazer was either giving them a free

washer and dryer, or some free landscaping, or a free this or that or the other,

which we still had to pay for, to get them to make that concession.

70. According to a former land development director , CW-21 (described

above in ¶ 61(e)), Beazer coerced buyers to close on unfinished houses under the

threat of forfeiting their earnest money deposit. CW-21 witnessed this tactic being

used with some homes that "didn't have flooring, air conditioning units didn't

work and roofs weren't on.

71. Beazer has now admitted in its 2007 Form 10-K that its internal

investigation into mortgage origination practices uncovered improprieties

regarding "closing accommodations . According to the 2007 Form 10-K, the

financial impact of the improper use of "closing accommodations is not currently

"reasonably estimable.
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72. Judging from the fact that such improper closing practices and

revenue recognition were pervasive and occurred around the country, they

materially affected Beazer's reported financials.

2. Closing Accommodation Addendum

73. In connection with California Closings, one document Beazer

required the purchaser to execute was a "Closing Accommodation Addendum.

According to CW-1 (described above in ¶ 48), a Closing Accommodation

Addendum set forth the accommodations and per diem payments from the seller

and the agreement of the buyer not to take occupancy until a certain date. Neither

the per diem payments nor the $500 accommodation payments were included on

the buyers' closing statements, in violation of the Real Estate Settlement

Procedures Act ("RESPA ), which calls for the use of a standard closing form,

called a HUD-1, and provides that: "Such form shall conspicuously and clearly

itemize all charges imposed upon the borrower and all charges imposed upon the

seller in connection with the settlement .... 12 U.S.C. § 2603(a). Moreover,

"[k]nowingly falsifying information on a loan document is a crime. 18 U.S.C. §§

1001, 1014.

74. Concerned by this omission, CW-1 (described above in ¶ 48)

informed Ron Kuhn in late 2005 or early 2006 that the failure to include the per
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diem payments on the HUD-1 forms violated RESPA. To this Kuhn retorted:

"This is the way we do it in the builder business . You're new here. You're in

mortgage.

3. Beazer Improperly Used Warranty Reserves to Cover Costs
Incurred in Connection with "California Closings"

75. CW-1 (described above in ¶ 48) learned from Brian Hall ("Hall ), the

Division President of Beazer Mortgage in Tempe, Arizona, that Beazer's Warranty

Department in Atlanta made the per diem and accommodation payments to buyers

who agreed to California Closings. A construction manager from the Fort Myers

Division from April 2005 to October 2006 , CW-22 , confirmed that there were

instances in the Valencia and Magnolia Lakes developments where employees

from Beazer's Warranty and Service Departments completed the construction of a

home post-closing.

76. A consequence of making payments to facilitate California Closings

through the Warranty Department was that items that should have been included in

the sales price were misclassified as warranty expenses in violation of GAAP. As

a result, warranty expenses and reserves were necessarily misstated throughout the

Class Period. In addition, Beazer failed to disclose that it used warranty reserves

to cover expenses incurred in connection with early closings and therefore
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misrepresented the nature of the warranty expense/reserve accounts in the

Company's financial statements and SEC filings throughout the Class Period.

4. Management's Response to the "California Closings"

77. According to CW-9 (described above in ¶ 51), he found instances in

which houses were closed before they were completed and Beazer paid for the new

owners to stay in a hotel before he left the Company in 2003. CW-9 included this

information in an audit report that was given to senior management and Deloitte.

He stated that, "to [his] knowledge, there was no discipline because they wanted to

make the numbers and Mike Furlow was ... guiding the ship at that point, on an

operations standpoint, and they were, I would not hesitate to say, they wanted to

make sure that they hit the numbers that they said they were going to do for him.

78. As noted, in late 2005 or early 2006, CW-1 (described above in ¶ 48)

expressed his concerns to Kuhn about the legality of the California Closings.

Shortly thereafter, Defendant Rand traveled to Fresno to have a face-to-face

meeting with CW-1, who again expressed his concern that the practice violated

RESPA. Defendant Rand defended the practice and stated that it was only a

"timing issue and advised CW-1 not to worry about it. Defendant Rand also said

California Closings were not a problem because the collateral was substantially

complete at the time of the closings.
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79. During the meeting, Defendant Rand asked CW-1 to provide him with

specific examples of California Closings. CW-1 emailed copies of documents

from California Closings, including photographs of unfinished homes, to

Defendant Rand, Hall, Kuhn and other Beazer executives . According to CW-1, the

emails relating to California Closings were subsequently and inexplicably deleted

from Beazer's system. The deletions, which happened prior to June 2006, were

selective and directed to the evidence that CW-1 had compiled regarding Beazer's

fraudulent California Closings.

80. Shortly after Defendant Rand's visit on or around February 3, 2006,

Defendant Furlow visited Fresno "to address the issue of early closings, according

to CW-1.

81. In spite of the audit report in 2003 and the visits from Defendants

Rand and Furlow in 2006, it appears that the practice continued in Fresno into at

least 2007. Indeed, according to a recently filed complaint, Ramirez-Baker v.

Beazer Homes, Inc., et al., No. 08-CECGO0736 (Superior Ct., Fresno, Cal.), one of

the individual defendants in that suit was "manipulating sales figures to bolster

productivity numbers, including premature reporting of home sales despite the sale

not being finalized or consummated, at least as late as March 2007.
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C. Fraudulent Practices at Beazer Mortgage

82. Beazer Mortgage also engaged in a host of other improper practices in

furtherance of the Beazer Defendants' overarching scheme to recognize revenue

prematurely and improperly. Beazer has now admitted that Beazer Mortgage

violated federal and/or state regulations , including HUD regulations. As a result,

Beazer faces penalties from government entities and potential recourse from the

investors who bought loans that were fraudulently originated or funded by Beazer

Mortgage. Beazer's pervasive fraudulent mortgage practices in violation of federal

and/or state regulations, including issues relating to down payment assistance

programs and closing accommodations, were possible due to Beazer's weak or

non-existent internal controls during the Class Period. (See ¶¶ 53-58 above.)

1. Beazer Violated HUD Regulations With Respect to FHA-
Insured Loans

83. A large percentage of Beazer's lower income buyers obtained federal

assistance mortgage loans, insured by the FHA, to purchase their Beazer homes.

FHA loans allow lower income applicants to borrow money for the purchase of a

home that they would not otherwise be able to afford, often because they cannot

afford a conventional 20% down payment. According to CW-12 (described above

in ¶ 54), in 2004 and 2005, approximately 90% - 95% of buyers he saw who were

purchasing Beazer's least expensive models (typically less than $120,000) received
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FHA financing. According to CW-29, a vice president of sales (and later vice

president of operations) in Charlotte, North Carolina from September 2002 through

June 2004, "[t]here were a lot of FHA buyers, well over 70% of total sales, and

numerous other first time buyers who did not qualify for FHA loans used other

non-traditional programs to qualify for loans.

84. While FHA creates the opportunity for people who otherwise could

not get financing to own homes , at the same time, it has very strict underwriting

requirements to reduce the chances that the borrowers will default. The basic

mortgage credit underwriting requirements for single family mortgage loans

insured under the National Housing Act, set forth that:

For each loan FHA insures, the lender must establish that the
borrower has the ability and willingness to repay the mortgage debt.
This decision must be predicated on sound underwriting principles
consistent with the guidelines, rules, and regulations described
throughout this Handbook and must be supported by sufficient
documentation.

HUD Handbook 4155.1, REV-5, page i (Foreword). The HUD Handbook

emphasizes that "lenders are expected to exercise both sound judgment and due

diligence in the underwriting of loans to be insured by FHA. Id. As described in

detail below, Defendants not only disregarded the federal mandate that lenders

establish the borrower's "ability and willingness to repay the mortgage debt, they

falsified information and/or concealed facts that demonstrated the opposite was
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true. In fact, in a letter dated February 28, 2006 from HUD to Ron Kuhn at Beazer

Mortgage, HUD identified specific violations of underwriting requirements by

Beazer Mortgage, including failing to provide required documentation for

temporary interest rate buydowns, allowing an additional layer of risk to assist

borrowers in qualifying, exceeding the two percentage points variation in

"mortgage charge rates allowed on an FHA-insured mortgage within a geographic

area, and failing to disclose the amount of the Yield Spread Premium on the Good

Faith Estimate. The letter stated:

Due to the seriousness of the findings listed in this letter and absent
documentation that would otherwise show compliance with
HUD/FHA requirements, we reserve the right to request further action
on the loans listed in this letter based upon the information you
provide in your response.

HUD has made a preliminary assessment based on our review of the
file documentation that some of the loans reviewed contain material
deficiencies such that the Department is exposed to an unacceptable
level of risk.

a. Beazer Abused Down Payment Assistance Programs
Designed to Provide Buyers with the 3% Down
Payment Required Under HUD Regulations

85. In the wake of Beazer's Audit Committee' s internal investigation,

Beazer admitted that it abused down payment assistance programs ("DPAs ) in

violation of HUD regulations.
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86. HUD regulations require "that the mortgagor has made a cash

investment of at least three percent of the contract sales price in order for a

mortgage to be insured by FHA. HUD Handbook 4155.1, REV-5, ¶ 1-7. Seller

contributions may not be used to meet the buyer's minimum investment

requirement. Id. While the buyer is permitted to use a gift to meet the minimum

investment requirement , FHA has strict requirements for gift funds: "The gift

donor may not be a person or entity with an interest in the sale of the property,

such as the seller, real estate agent or broker, builder, or any entity associated with

them. HUD Handbook 4155.1, REV-5 ¶ 2-10C.

87. To circumvent the prohibition against sellers giving down payments

to buyers, the Beazer Defendants used non-profit 501(c)(3) DPA programs,

including The Nehemiah Program, HomeBase America, Hart, and AmeriDream, as

middlemen, according to CW-29 (described above in ¶ 83 ). In DPA programs, a

non-profit entity "gifts the three percent minimum cash investment that the buyer

is required to make under FHA regulations . According to confidential witnesses

and a recently filed complaint, Davis v. Beazer Homes, U.S.A., Inc., 1:08-CV-

00247 (M.D.N.C. 2008), the Beazer Defendants would give the 3% down payment

plus a fee to a DPA program. The DPA program would then make the funds
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available to the buyer at closing . The 3% "gift, and often the fee, were then added

to the purchase price of the home, as discussed in more detail below.

88. The Beazer Defendants utilized these programs extensively to secure

FHA loans for Beazer home buyers during the Class Period. In ninety percent of

the loans processed by a former loan processor with Beazer Mortgage in Charlotte

from December 2003 to April 2006 (CW-30), the buyer used a down payment

assistance program. CW-29 (described above in ¶ 83) also confirmed that

"[n]inety percent plus ofFHA buyers needed down payment assistance.

b. Beazer Improperly Inflated the Purchase Price and
Mortgage Amount for Homes Purchased by Buyers
Needing Down Payment Assistance

89. HUD also recognized this risk in 2002 in a "mortgagee letter, which

provided guidance to FHA-approved lenders about DPA programs. Downpayment

Assistance Programs Operated by Governmental Agencies and Nonprofits Using

Subordinate Financing, Mortgagee Letter 2002-22, November 14, 2002, U.S.

Dept. of Housing and Urban Development, available at

http://portal.hud.gov/fha/reference/ml2002/02-22ml.doc.

90. A major risk of down payment assistance that is funded by the seller

is that the seller will raise the purchase price of the home to offset the assistance,

thereby ensuring that the seller ' s net proceeds are not diminished . A Government
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Accountability Office ("GAO ) report released in 2005 titled "Mortgage

Financing: Actions Needed to Help FHA Manage Risks from New Loan Products

(GAO Mortgage Financing Report) concluded that seller-related down payment

assistance could contribute to an overvaluation of the price of the property. GAO

Mortgage Financing Report, at p. 16.

91. All FHA-approved mortgagees "must follow all applicable statutes,

regulations and HUD written instructions, including program handbooks and

mortgagee letters on loan originations . HUD Handbook 4060.1, REV 5, Chapter

2, 2-18 Loan Origination Requirement. In addition:

In accordance with Section 528 of the National Housing Act, the
combined loan-to-value (CLTV) or indebtedness may be affected
when the downpayment assistance provider is also the seller. All
sellers are permitted to pay the homebuyer's closing costs, prepaid
expenses, and discount points up to an amount equaling six percent of
the sales price; any amount above this threshold results in a dollar-for-
dollar reduction to the loan amount. Similarly, if a governmental unit
or nonprofit is providing a giftof equity from the sale of the
property, there must a dollar-for-dollar reduction to the sales price.3

Downpayment Assistance Programs Operated by Governmental Agencies and

Nonprofits Using Subordinate Financing, supra, at 3.

92. According to confidential witnesses, Beazer failed to comply with

HUD's mandate because, when Beazer arranged for down payment assistance from

3 All emphasis added unless otherwise noted.
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a non-profit entity, it would add the amount of the assistance , and in some cases

the administrative fee for the assistance , to the price of the home, often causing the

purchase price to exceed the value of the home. According to CW-15 (described

above in ¶ 56), Beazer used "two tier pricing, i.e., Beazer determined the ultimate

price of a house based on whether the buyer required down payment assistance.

CW-12 (described above in ¶ 54) agreed, noting that, where a home buyer received

the 3% down payment required for FHA loans as a "gift from a non-profit

organization , it was clear in the borrower' s loan application file that the sale price

was adjusted to include the 3% plus the additional fee that the non-profit

organization charged for the "gift . CW-13 (described above in ¶ 56) also

indicated that 3% gifts were "priced into the home, but we were not supposed to do

that .... It started as a $100,000 house, but then we raised the price [to $103,000]

to incorporate the gift.

93. According to CW-6 (described above in ¶ 50), prior to 2006, Beazer

used a document called the "Pricing Addendum to calculate the price offered to a

purchaser of a Beazer home. The Pricing Addendum included a series of questions

such as: "Does the buyer require down payment assistance? and "Does the buyer

need an interest buy-down? If the sales person checked "Yes to these questions,

then there was a blank to fill in the amount of down payment assistance or the
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amount of money needed to do the interest buy-down. Those amounts were then

improperly added in to the price of the house on the Pricing Addendum.

94. Knowing that the practice was improper, Beazer sales agents were

instructed to remove the Pricing Addendum from the purchaser's file before

providing the file to underwriting. CW-6 (described above in ¶ 50) described how

he was ordered by his supervisors (Roberts and McMillan) to remove the

Addendum before sending the file to underwriting and was told that he would be

fired if he did not. Based on his experience , CW-6 believes that a Pricing

Addendum exists for "every single Beazer Homes file.

95. As announced by Beazer on October 11, 2007, Beazer's Audit

Committee found evidence that "certain [HUD] regulations , particularly in relation

to Down Payment Assistance programs, in certain [FHA] insured loans originated

by Beazer Mortgage Corporation dating back to at least 2000 had been violated.

Beazer further revealed that it was potentially liable for losses suffered either by

the mortgage purchasers or HUD if any payment was made pursuant to an FHA

loan guarantee. In its 2007 Form 10-K, the Company stated that the financial

impact of its improper practices relating to DPAs is not currently "reasonably

estimable.
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2. Beazer Knowingly Falsified Loan Applications to Push

Through Sales

96. According to confidential witnesses , many of Beazer's home buyers

during the Class Period would have been unable to qualify to purchase a Beazer

home absent misstatements of their income, assets, and liabilities on their loan

applications or other manipulations of the loan application process. Although

these purchasers could not meet the loan requirements, their loans were,

nevertheless, approved so that the Beazer Defendants' could record as many sales

as possible to inflate Beazer ' s financial results artificially.

97. According to CW-1 (described above in ¶ 48), loan application

misrepresentations were prevalent at Beazer in his division, and applications were

sometimes approved based on unverifiable or nonexistent "projected income.

Beazer Mortgage "backed into the required numbers by repeatedly re-entering

increasingly fraudulent numbers for an unqualified loan applicant until the loan

application software showed the applicant to be "qualified. CW-1 stated that

from his observations at Beazer Mortgage, "just about anything would be done to

qualify someone for a loan . This is consistent with statements by CW-7

(described above in ¶ 51) that Kuhn expected Beazer Mortgage employees to

falsify loan documents if necessary to get loans approved and CW-6 (described
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above in ¶ 50) that loan processors in Indianapolis were threatened with

termination if they did not get purchasers approved for mortgages.

98. For FHA loans, any misstatement on the loan application constitutes a

violation of federal requirements. Even for non-FHA loans, falsifying loan

applications to permit an otherwise unqualified purchaser to qualify for a loan is

fraud. It also exposed Beazer to the possibility that third party investors would

seek to require Beazer to repurchase loans that were of a lesser quality than the

purchasers had been led to believe in purchasing the loans.

a. Unverified and/or Falsified No Documentation or
Stated Income Loans

99. Beazer was also able to get unqualified loan applicants approved for

mortgages by using falsified no documentation or stated income loans. Full

documentation loans generally require that applicants show that the income they

report was actually earned in each of the two prior years. This is usually done by

presenting W-2s or tax returns. In contrast, no documentation loans assist

borrowers in obtaining mortgage financing when their income, employment, or

assets are difficult to verify. These loans are intended primarily for use by persons

who are self-employed.

100. Like no documentation loans, stated income loans are designed for

prospective home buyers who have the income to afford a mortgage and have
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acceptable credit but who do not meet traditional - or full documentation

underwriting standards. A stated income loan qualifies a borrower using the

income the borrower states on the application form. With a stated income loan, the

lender does not attempt to verify the amount of income the borrower states on the

application.

101. The lack of verification for no documentation and stated income loans

makes these loans particularly vulnerable to fraud. The Beazer Defendants used

these loans as part of their scheme to inflate Beazer's financial results artificially.

For example, Beazer was able to secure loans for unqualified applicants by

encouraging these prospective buyers to exaggerate their income and/or understate

their liabilities on their loan applications.

102. CW-12 (described above in ¶ 54) observed that 40% to 45% of the

borrowers who used Beazer Mortgage in Raleigh, North Carolina obtained

"reduced documentation loans, including stated income loans, stated asset loans,

no income loans, no asset loans , and no income/no asset loans . Similarly, the

"bulk of the loans brokered by CW-12' s (described above in ¶ 54) branch of

Beazer Mortgage in Atlanta were "stated income or no documentation loans.

103. The Audit Committee' s internal investigation uncovered improper

practices in the issuance of stated income loans. In its 2007 Form 10-K, the
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Company stated that the financial impact of its improper practices relating to stated

income loans is not currently "reasonably estimable.

b. Beazer Improperly Included Income from Non-
Applicants - "Add-Ons"

104. Another way Beazer would push through loans for unqualified

applicants, and thereby increase Beazer's revenue, was by fraudulently adding the

names of persons outside the household to a loan application in order to aggregate

multiple incomes to meet the qualifying amount. According to CW-25 (described

above in ¶ 62), Beazer Mortgage would "add on names of people that would

supposedly be living in the house in order to aggregate their income to make the

numbers work. "If they couldn't afford it, they (Beazer) would say, we'll add so

and so on, or add your brother on, or add this person on, or add your mom on so

that the income looks higher. They would tell them to add people on. Supposedly

on paper they (the add-ons) were going to live there, but they weren't going to live

there, we knew that.

105. Similarly, Beazer would sometimes fraudulently aggregate household

income even though only one borrower was listed on the loan application to avoid

including members of the household on the application whose credit scores were

bad but whose income was necessary to meet the qualifying amount. CW-5

(described above in ¶ 50) explained how Beazer Mortgage would overstate an

50



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 63 of 365

applicant ' s income by adding other sources, such as a spouse or parent, and at the

same time would not show any debts or liabilities associated with the borrower.

CW-31, a Beazer Mortgage loan officer from November 2003 through October

2005 in Cincinnati, Ohio, gave the example of a woman who bought a home in her

name only, because she had the better credit score, but who stated the total income

for herself and her boyfriend.

106. CW-31 added: "I heard from Kitch Waldrop [branch manager], who

said that Mary Ann [Lee] (President Midwest Division) checked with Ron Kuhn

(Atlanta) and the Legal Department and said that stating family income was

acceptable . In fact, for FHA loans, this practice violated HUD' s requirement that

income used in calculating a borrower ' s income ratios must be verified, stable, and

continuing . See HUD Handbook 4155.1, REV-5, Chap. 2, §§ 2-6.

D. Other Improper Practices Used by the Beazer Defendants to
Accelerate Revenue Recognition

1. Beazer's Improper Sale-Leaseback Accounting

107. In its 2007 Form 10-K, Beazer admitted that it prematurely

recognized revenue by improperly accounting for certain sale-leaseback

transactions in violation of GAAP during the Class Period. According to the 2007

Form 10-K, Beazer had "a continuing interest in the potential appreciation of

model homes sold in certain sale-leaseback transactions to investors. As a result,
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"these model home transactions did not qualify for sale-leaseback accounting, and,

instead, should have been accounted for as financing transactions in accordance

with GAAP. Beazer has now admitted that it had not properly documented the

transactions.

108. Beazer explained that the restatement of the sale-leaseback

transactions would shift the recognition of revenue "from the date of the original

transaction to the future period in which the `leases' are terminated. During the

May 16 , 2008 , earnings call for the second quarter of 2008 , CFO Allan P. Merrill

("Merrill ) elaborated as follows: "it's essentially like deferred revenue, we will be

as we terminate each of the individual leases, we will be able to bring that back

into revenue and into income in exactly the same dollar amount that we had

historically recognized. In other words, Beazer's improper accounting for its

sale-leaseback transaction enabled it to recognize revenue prematurely during the

Class Period.

109. The impact of this premature revenue recognition was substantial.

For the fiscal year ended September 30, 2006 alone, the sale-leaseback restatement

resulted in a reduction to revenue and an increase to liabilities of $117 .1 million.

110. Significantly , according to CW-9 (described in ¶ 51), he noticed

potential problems with Beazer's accounting for sale-leaseback transactions during

52



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 65 of 365

internal audits before he left the Company. He told Defendants Furlow and Rand

that he believed there were problems, and he included the issue in an audit report

that was sent to Beazer's Audit Committee and provided to Defendant Deloitte.

2. Holding Quarters Open and Backdating Documents

111. Beazer also prematurely recognized revenue by forcing closings into

prior quarters, by holding quarters open, backdating closing documents, and

closing home sales before the mortgage loans were funded. These practices violate

GAAP. (See ¶¶ 51 , 56, 59-72 above.)

112. According to CW-1 (described above in ¶ 48), Mervin Singson, who

was the acting Regional or Divisional CFO or Controller for Northern California

told him that Singson had discussions with, and was told by, management in

Atlanta during the Class Period that Beazer could recognize revenue from home

sales that closed up until the 4th or 5th day after the end of the month in the prior

period . A former Beazer Mortgage employee in Dayton/Cincinnati from March

2003 to September 2004, CW-32, concurred , stating that Beazer typically gave

loan officers until the fifth of the month to close loans for the prior month, and

adding that "[t]he loan officers were told that if you close them in the very first

part of the month, that will count as your commission at the end of the month.
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However, CW-1 (described above in ¶ 48) saw Beazer recognize sales that closed

as late as the 10th day following the period in which they were recognized.

113. CW-33, an employee in the accounts payable unit for Beazer Homes

in Jacksonville, Florida from April 2003 through October 2006 stated:

[W]e were constantly opening quarters back up and refiguring and
then .... we closed every month and of course the month would stay
open for several weeks after the month. Then, to be honest with you,
some months we'd have to open back up eight months down the road
and put money back in that month and then close it back up again. It
happened quite often.

CW- 33 added that the instructions to re-open the quarters came from the division

CFO. He also stated the reports reflecting that months had been reopened were

given to Defendant Rand.

114. CW-24 (described above in ¶ 61 (f)) stated that he knew quarters were

held open because he sat near the Comptroller and overheard a number of

conversations between the Comptroller and the divisional/regional CFO during

which the CFO would say something like: "keep those open, or "just leave that

open until we can see what we can do . CW-24 added that the books would be

held open for three days to a week and that he did not "know of a quarter they ever

did not hold open . CW-24 advised that the violations occurred at year-end too.

According to him, the year-end books were held open for two weeks, and he
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overheard management saying they would need to backdate sales during the two

weeks following the end of the year.

115. Beazer also backdated documents in order to report sales in the prior

period. CW-8 (described above in ¶ 51) witnessed the falsification of information

at the end of fiscal year 2006 in order to report inflated financial numbers. CW-8

described how they backdated closing documents where the closing date on the

document said the 30th but it would have been physically impossible to get that

many through by the 30th. CW-7 (described above in ¶ 51 ) indicated that Beazer

backdated closing documents "all the time. It was common for Beazer to

backdate by months. Closings that took place in October were backdated into

September so that "we could count our numbers.

3. Closing on Loans Without Funding

116. Beazer also closed on some sales before the mortgage loans were

funded. According to CW-5 (described above in ¶ 50), from mid-August through

the end of September "we would close loans that weren't funded or approved in

order to book the sales by the September year end. He explained : "That means we

wouldn't get funding on that loan, that loan was never funded at the table, it would

be funded anywhere between 2, 3, 4, 5 minimal days. We still had conditions to

get on it. We've had many where we had to re-close. A loan officer from the
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Indianapolis division, CW-7 (described above in ¶ 51), also described how Beazer

would "dry close without funding. According to CW-7 (described above in ¶ 51),

with a dry close, the funds might not be deposited until a week or two after the

closing.

E. Beazer ' s Improper Revenue Recognition Violated GAAP

117. GAAP provides that , in order for revenue to be recognized , it must be

earned and realized or realizable. Statement of Financial Accounting Concepts No.

5, Recognition and Measurement in Financial Statements ofBusiness Enterprises

("CON 5 ), ¶ 83. Revenues are earned when a reporting entity has substantially

accomplished what it must do to be entitled to the benefits represented by the

revenues. Revenues are realizable when related assets received or held are readily

convertible to known amounts of cash or claims to cash. CON 5, ¶ 83. If

collectibility is not reasonably assured, revenues should be recognized on the basis

of cash received. CON 5, ¶ 84g; see also Accounting Research Bulletin No. 43

("ARB 43 ), Ch. IA, ¶ 1; Accounting Principles Board Opinion No. 10 ("APB

10 ).

118. Similarly, pursuant to SEC Staff Accounting Bulletin ("SAB ) No.

101, the following criteria must be met before revenue can be recognized: (1)

persuasive evidence of an agreement exists; (2) delivery has occurred; (3) the
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vendor's fee is fixed and determinable; and (4) the collectibility of the sales price

is probable.

119. Statement of Financial Accounting Standards No. 66, Accounting for

Sales of Real Estate ("FAS 66 ), prohibits revenue and profit recognition when

collectibility is questionable and in cases where the seller is obligated to perform

additional activities after the sale. FAS 66, paragraphs 3 and 4, states:

3. Profit shall be recognized in full when real estate is sold, provided
(a) the profit is determinable, that is, the collectibility of the sales
price is reasonably assured or the amount that will not be collectible
can be estimated, and (b) the earnings process is virtually complete,
that is, the seller is not obliged to perform significant activities after
the sale to earn the profit. Unless both conditions exist, recognition
of all or part of the profit shall be postponed. Recognition of all of
the profit at the time of sale or at some later date when both conditions
exist is referred to as the full accrual method in this Statement.

4. In accounting for sales of real estate, collectibility of the sales
price is demonstrated by the buyer 's commitment to pay, which in
turn is supported by substantial initial and continuing investments
that give the buyer a stake in the property sufficient that the risk of
loss through default motivates the buyer to honor its obligation to
the seller. Collectibility shall also be assessed by considering factors
such as the credit standing of the buyer, age and location of the
property, and adequacy of cash flow from the property.

120. Emerging Issues Task Force ("EITF ) 86-7, Recognition by

Homebuilders of Profit from Sales of Land and Related Construction Contracts,

states that "profit recognition is not appropriate until the conditions in paragraph 5

of Statement 66 are met.
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121. Paragraph 5 of FAS 66 requires that "profit on real estate sales

transactions shall not be recognized by the full accrual method until all of the

following criteria are met :

(a) A sale is consummated (paragraph 6).

(b) The buyer's initial and continuing investments are adequate to
demonstrate a commitment to pay for the property (paragraphs 8-16).

(c) The seller's receivable is not subject to future subordination
(paragraph 17).

(d) The seller has transferred to the buyer the usual risks and
rewards of ownership in a transaction that is in substance a sale and
does not have a substantial continuing involvement with the property
(paragraph 18).

122. FAS 66 also includes the following "initial investment requirements:

9. The buyer's initial investment shall include only: (a) cash paid as a
down payment, (b) the buyer's notes supported by irrevocable letters
of credit from an independent established lending institution, (c)
payments by the buyer to third parties to reduce existing indebtedness
on the property, and (d) other amounts paid by the buyer that are part
of the sales value. Other consideration received by the seller,
including other notes of the buyer, shall be included as part of the
buyer's initial investment only when that consideration is sold or
otherwise converted to cash without recourse to the seller.

10. The initial investment shall not include:

a. Payments by the buyer to third parties for improvements to
the property

b. A permanent loan commitment by an independent third
party to replace a loan made by the seller
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c. Any funds that have been or will be loaned, refunded, or
directly or indirectly provided to the buyer by the seller or loans
guaranteed or collateralized by the seller for the buyer.

123. Beazer's practice of "California Closings (see ¶¶ 59-65 above)

violates the sale consummation requirement of paragraph 6 of FAS 66, which

states the following:

A sale shall not be considered consummated until (a) the parties are
bound by the terms of a contract, (b) all consideration has been
exchanged, (c) any permanent financing for which the seller is
responsible has been arranged, and (d) all conditions precedent to
closing have been performed. Usually, those four conditions are met
at the time of closing or after closing [when permitted by the sales
contract] not when an agreement to sell is signed or at a preclosing.

124. Defendants' representations concerning Beazer's operating results

during the Class Period were materially false and misleading because Beazer, in

violation of GAAP and its publicly stated revenue recognition policy, recognized

revenue, even though, in many instances, the "sale was not consummated at the

time of the revenue recognition, there was no reasonable assurance that the revenue

was collectible, and Beazer was still obligated to perform significant activities after

the "sale.

IV. Beazer Improperly Manipulated Reserves During the Class Period in
Violation of GAAP

125. As the Company admitted in its August 15, 2007 Form 8-K, Beazer

used "cookie jar reserves in violation of GAAP to manipulate the Company's
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reported earnings during the Class Period. The Company has also admitted that

Defendant Rand caused reserves and other accrued liabilities, relating primarily to

land development costs and costs to complete houses (inventory reserves) to be

recorded in excess of amounts that would have been appropriate under GAAP.

These reserves and other accrued liabilities were then reversed in subsequent

accounting periods to reduce the Company's operating expenses by amounts that

were not appropriate under GAAP. SFAS No . 5 does not allow for the creation of

reserves for contingencies that are not probable and reasonably estimable.

126. One reserve that was used as a "cookie jar in violation of GAAP was

the Trinity legal accrual (which was established in connection with Beazer's

settlement of a class action lawsuit arising out of water intrusion damage in the

Midwest). As described in more detail in Section V.A (¶¶ 135-141) below,

Beazer' s results for the third fiscal quarter of 2006 included approximately $11

million in pre-tax charges to write off land options and exit land positions.

Beazer's third fiscal quarter 2006 results included approximately $1 million of

additional pre-tax charges to exit land positions in markets in Indiana and to

downsize operations in Tennessee. During that quarter, the Company reversed

approximately $15 million in Trinity Homes accruals. The reserve reversal offset
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Beazer' s $12 million charges , so Beazer ' s results for the quarter were not

adversely affected by the impairment charges.

127. Beazer admitted in its 2Q07 Form 10-Q/A that the conveniently-timed

reversal of $13.9 million of the Trinity legal accrual in the third fiscal quarter of

2006 was improper and that the reserve should have been reversed in the prior

quarter.

V. Beazer Failed to Recognize Inventory Impairments in a Timely Manner
in Violation of GAAP

128. FAS No. 144, Accounting for the Impairment or Disposal of Long-

Lived Assets, Long-Lived Assets to Be Held and Used: Recognition and

Measurement of an Impairment Loss, paragraph 7, defines impairment and

provides:

For purposes of this Statement, impairment is the condition that
exists when the carrying amount of a long-lived asset (asset group)
exceeds its fair value . An impairment loss shall be recognized only
if the carrying amount of a long-lived asset (asset group) is not
recoverable and exceeds its fair value. The carrying amount of a
long-lived asset (asset group) is not recoverable if it exceeds the sum
of the undiscounted cash flows expected to result from the use and
eventual disposition of the asset (asset group). That assessment shall
be based on the carrying amount of the asset (asset group) at the date
it is tested for recoverability, whether in use (paragraph 19) or under
development (paragraph 20). An impairment loss shall be measured
as the amount by which the carrying amount of a long-lived asset
(asset group) exceeds its fair value. (Emphasis in original.)
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129. FAS No. 144, paragraph 8, provides guidance for testing assets for

impairment:

When to Test a Long-Lived Assetfor Recoverability

A long-lived asset (asset group) shall be tested for recoverability
whenever events or changes in circumstances indicate that its carrying
amount may not be recoverable. The following are examples of such
events or changes in circumstances:

a. A significant decrease in the market price of a long-lived asset
(asset group)

b. A significant adverse change in the extent or manner in which a
long-lived asset (asset group) is being used or in its physical condition

c. A significant adverse change in legal factors or in the business
climate that could affect the value of a long-lived asset (asset group),
including an adverse action or assessment by a regulator

d. An accumulation of costs significantly in excess of the amount
originally expected for the acquisition or construction of a long-lived
asset (asset group)

e. A current-period operating or cash flow loss combined with a
history of operating or cash flow losses or a projection or forecast that
demonstrates continuing losses associated with the use of a long-lived
asset (asset group)

f. A current expectation that, more likely than not, a long-lived
asset (asset group) will be sold or otherwise disposed ofsignificantly
before the end ofits previously estimated useful life.

130. Pursuant to SFAS 5, Accounting for Contingencies, a charge must be

recorded if it is probable that an asset has been impaired and if the loss can be
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reasonably estimated. Beazer violated GAAP during the Class Period by failing to

record inventory impairments in the proper financial periods.

131. During the Class Period, Beazer acquired land both by purchasing it

outright and through the use of option contracts. Beazer repeatedly stated that it

attempted to control at least half of its land through options. Significantly,

Defendants O'Leary and Ron Kuhn were involved in land valuations, according to

CW-9 (described above in ¶ 51).

132. Beazer faced a risk that, if the real estate market slowed, the value of

the land it owned could drop, resulting in an impairment. If the exercise price of

Beazer ' s land options exceeded the actual value of the land, Beazer also faced a

loss. Beazer's risk related to options without specific performance provisions was

typically limited to its non-refundable deposits, letters of credit, and any other

amounts Beazer had incurred in connection with acquiring the options. Beazer

included the risk related to options with specific performance provisions in its

financial statements.

133. The demand for housing in regions where Beazer operated had begun

to slow down by at least as early as mid-2005. Ignoring industry indicators,

Beazer repeatedly downplayed the importance of the slowing housing market

during the Class Period and instead claimed that Beazer was well-positioned to
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weather any market downturn by making numerous false and misleading

statements about its Profitable Growth Strategy, the strength of its financial

position, and the value of its inventory and backlog, among other things. In

addition, the Beazer Defendants fraudulently represented to investors that there

were no impairments and that they planned to exercise land options even after they

knew that Beazer would likely have to take write-offs in connection with those

options. The Beazer Defendants did not begin to acknowledge publicly that land

values were falling until the third fiscal quarter of 2006 when Beazer disclosed that

it was taking a write-off of almost $12 million "to exit certain less profitable

markets and land option contracts. Even then, Beazer grossly under-reported the

extent to which the value of its inventory and options were impaired.

134. In its amended Forms 10-Q for the first and second fiscal quarters of

2007, filed with the SEC on May 12, 2008, Beazer admitted that, in violation of

GAAP, it had failed to recognize land impairments in a timely manner during the

Class Period and that it had used incorrect capitalized interest and indirect cost

inputs in assessing and calculating inventory impairments for two quarters during

the Class Period. Beazer also admitted that its policies did not include "detailed

analyses and review of certain subjective estimates or include "significant
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estimates and related assumptions to be documented and approved, in accordance

with GAAP.

A. Defendants Were Aware of the Declining Value of Beazer's Land
and Land Options at Least as Early as Mid-2005

135. Defendants knew or were reckless in not knowing that the housing

market was slowing at least as early as mid-2005. According to CW-34, a Beazer

Homes executive assistant in the Atlanta Division from April 2004 through March

2006 who worked closely with Defendant Furlow, in September or October 2005,

Defendant Furlow asked him to format and spell check a confidential memo to

Defendants McCarthy and O'Leary that discussed Beazer ' s land and land options.

In the memo, Furlow stressed in the memo that Beazer should stop purchasing land

for development because industry indicators showed that the housing market

would continue to slow into the spring of 2006. Furlow urged that Beazer stick

with developing the land it already owned at the time.

136. CW-34 added that Furlow requested that Defendants McCarthy and

O'Leary review and approve the memo so that it could be sent to all the division

presidents (who reported directly to Furlow). Instead, after receiving Furlow's

draft memo, CW-34 stated that McCarthy and O 'Leary continued to push Beazer

to find more land to develop: McCarthy and O'Leary "just sort of ignored it and
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went full steam ahead, and Beazer continued "buying up land, hand over fist

even after the memo had been sent to Defendants McCarthy and O'Leary.

137. One of CW-34's job duties was to summarize Land Acquisition

Requests (LARs) for Furlow, who was the first senior executive to review them.

LARs were generated by the individual division offices and consisted of notebooks

containing due diligence and other information relating to land that might be

acquired. According to CW-34, each division had at least one employee tasked

with locating and obtaining land on which Beazer could build new homes.

Although Defendant Furlow had advocated that Beazer stop purchasing land in

September or October 2005 , CW-34 stated that, until he left in March 2006, he

continued to get six to eight LARs a week and all such LARs were approved.

138. CW-35, a former director of land for Beazer's Columbus division who

worked for Beazer from approximately May 2005 to October 2006, commented on

the value of the land in the Midwest. According to CW-35, Beazer purchased 42

lots in Michigan but never sold any homes on those lots. Beazer paid $70,000 per

lot, even though a competitor had "walked away from them at $60,000. CW-35

also stated that Beazer "tended to be very slow to take write-offs in communities

where it was obviously necessary. Specifically, CW-35 stated that: " We had

communities where you'd see comps down the street sellingfor $10,000 less than
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what our lots were on the books for, or $15,000 less and there'd be no

acknowledgement ofthatfrom Corporate.

139. Another former employee in the Midwest, CW-4 (described above in

¶ 49) confirmed that the Beazer Defendants resisted recognizing land impairments.

According to CW-4, Beazer ' s acquisition of Crossman left it with too much land in

the Midwest. He stated that, while he was still at Beazer in February or March

2005, he was asked to do a presentation to the Board of Directors about operations

in the Midwest. In preparation for the presentation, CW-4 created reports and a

draft presentation that were reviewed by Defendants McCarthy, O'Leary and

Furlow. In the months before the presentation, CW-4 reported that he tried to

persuade Defendants McCarthy, O'Leary and Furlow to write down the value of

some of the land in the Midwest. According to CW-4, he had "a constant

discussion with Defendants McCarthy, O'Leary and Furlow about the decreasing

land values and "[t]here were lots of emails going back and forth. Consistent with

these discussions , his draft presentation was "critiqued by the President, the CEO,

the CFO and the final presentation "softened before it was presented to the

Board.

140. Despite indications of a slowing market and evidence that houses

were on the books at inflated values early in 2005, Beazer did not take any
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impairment charges specifically related to the Midwest until the fourth fiscal

quarter of 2006, when it "recorded inventory impairments of approximately $5.7

million primarily in [its] Colorado and Midwest markets.

141. At the end of 2005, during the first quarter of fiscal 2006, Beazer sold

land for which it had paid approximately $25.3 million at a loss. Although this

sale was an additional indication that Beazer's land holdings were more likely than

not impaired, Beazer did not report any impairments until two quarters later.

B. Failure to Timely Recognize Inventory Impairments and Charges

142. Investors first learned that the Company had written off land option

contracts in July 2006 when Beazer released its financial results for the third fiscal

quarter of 2006 and disclosed "approximately $12 million in costs incurred to exit

certain less profitable markets and land option contracts. The impact of these

initial charges relating to land value was offset by a reduction of approximately

$15 million in the Trinity legal accrual . In its Form 10-Q for the second fiscal

quarter of 2007, Beazer admitted that the fortuitous timing of the reversal was

inappropriate and that it should have occurred during the prior quarter.

143. Around the same time that investors first learned about the declining

value of Beazer's land, Beazer disclosed in its Form 10-Q for the third fiscal

quarter of 2006, that, for the nine months ended June 30, 2006, the Company
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recorded $22.4 million of costs related to the abandonment of projects and write-

offs of deposits on cancelled land option contracts. Beazer also revealed that it had

managed to mitigate the effect of these charges on the nine month period with a

$21.7 million reduction of the Trinity legal accrual.

144. In addition to the $22.4 million of costs the Company recorded for the

nine months ended June 30, 2006, Beazer informed investors in July 2006 that the

Company had recorded approximately $10 million of costs related to the

abandonment of projects and write-offs of deposits on cancelled land option

contracts during the first six months of fiscal 2006 (the six months ended March

31, 2006). This amount had not been disclosed in the 2Q06 Form 10-Q. Beazer

had mitigated the effect of this charge by reducing its Trinity legal accrual by $6.6

million.

145. For fiscal 2006, Beazer recorded inventory impairment and

abandonment charges totaling $43.5 million. According to Beazer 's 2006 Form

10-K, which was filed with the SEC on December 8, 2006, $37.8 million of the

total costs related to the abandonment of projects and write-offs of deposits and

other costs on cancelled land option contracts, and $5.7 million related to inventory

impairments.
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146. Despite this partial revelation of the fact that the value of much of

Beazer's land had declined, Beazer continued to mislead investors with false

positive assurances about its segments , including the Florida segment, in its 2006

Form 10-K. For example, Beazer stated, with respect to Florida, that it "continued

to benefit from wellpurchased land positions and the ... increase in average

sales prices.

147. When Beazer released its results for the quarter ended December 31,

2006 (1 Q07) on January 26, 2007, less than two months after the filing of the 2006

Form 10-K, investors learned that Beazer was taking a $42.3 million charge for

inventory impairments and abandonments attributed to the Florida segment. In

addition, Beazer finally admitted that all geographic regions were affected by

inventory impairments and abandonments and quantified the charges as follows:

$52.5 million in the West, $6.9 million in the Mid-Atlantic, $2.9 million in the

Southeast, and $14.0 million in Other Homebuilding.

148. As Beazer admitted in its 1Q07 Form 10-Q/A, the belated January

2007 numbers were themselves materially false and misleading and failed to give

investors an accurate picture of the value of Beazer' s land and land option

contracts. Indeed, rather than the $118.6 million total that was originally reported,

Beazer's inventory and land option impairments for the first fiscal quarter of 2007
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totaled more than $140 million. Beazer understated the amount by more than $20

million, or 15.5%, during the Class Period.

149. Similarly, Beazer originally reported $80.3 million in inventory

impairments and options abandonments for the second fiscal quarter of 2007: $2.9

million in the Southeast Region, $8.0 million in the Florida Region, $24.7 million

in the Mid-Atlantic Region, $30.1 million in the West Region, and $14.6 million in

Other Homebuilding. Beazer admitted in its 2Q07 Form 10-Q/A that the total of

inventory impairments and lot option abandonment charges was actually $105.2

million for the quarter. Beazer understated the amount by almost $25 million, or

23.7%, during the Class Period.

VI. Beazer Failed to Account for Cancellations in a Timely Manner

150. According to a number of confidential witnesses , and as Beazer

admitted in its restatement, Beazer failed to account for cancellations and instead

replaced cancellations with new sales. CW-1 (described above in ¶ 48) stated that

Beazer would not reverse sales until it could replace the cancellation with another

sale - either of the same property or a different one. According to the Ramirez-

Baker complaint, the practice was still occurring in Fresno, California during the

period from March 13, 2007 to November 12, 2007.
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151. A former sales manager for Beazer in Charlotte, North Carolina, CW-

36, who worked for Beazer Homes from 2001 to 2002 as a New Homes Sales

Counselor in Charlotte, North Carolina, stated that a "lot of times we had to sell

houses five or six times before we could have the deal go through . He explained

that the related delays in recognizing cancellations meant: "you're projecting

income figures that you can ' t meet . CW-35 (described above in ¶ 138), agreed,

stating : "As a general rule, what you'll find is that they take all these sales - they

tend to not take the cancellations like they should, and they get an inflated number

when it comes to their quarterly call. You'll get deals that you would normally

cancel out of that they just don't. CW-37 , a General Sales Manager in the Tampa

Division from March 2004 through April 2006, similarly indicated that

cancellations were held until there were offsetting sales.

152. This practice rendered the Beazer Defendants ' Class Period

statements materially false and misleading because it increased Beazer's backlog

and suggested future revenue that the Beazer Defendants knew would never

materialize. In addition, as Beazer disclosed in its 2007 Form 10-K, "actual

financing new orders and cancellation rates was a factor in determining inventory

impairments. By failing to account for cancellations in a timely manner, Beazer

undermined its impairment testing, resulting in improper deferrals of impairments.
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VII. Beazer Failed to Recognize its Goodwill Impairment During the Class
Period

153. Beazer failed to recognize its impaired goodwill in a timely manner

during the Class Period. Goodwill impairment testing involves judgments and

estimates, including projections of future cash flows, and other factors including

the interpretation of current economic indicators. Beazer's May 2008 disclosures

reveal that the Beazer Defendants manipulated Beazer's previous goodwill

impairment test models and deferred recording goodwill impairment charges until

the periods ended June 30, 2007 and September 30, 2007.

154. Beazer recorded a $52.8 million goodwill impairment charge for the

fiscal year ended September 30, 2007. Of that total, $29.8 million was recorded

during the fiscal quarter ended June 30, 2007. During the quarter ended September

30, 2007, Beazer recorded additional goodwill impairment charges of $23.0

million.

155. The fact that the real estate market had taken a downturn prior to

fiscal 2007 evidences that Beazer should have recorded goodwill impairment

charges earlier. Indeed, in the 2007 Form 10-K, Beazer attributes the recent

goodwill impairment charges to "continuing market weakness. Specifically,

Beazer stated:
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Based on our impairment tests and consideration of the current and
expected future market conditions, we determined that goodwill for
our South Carolina, Northern California, Nevada, Florida and North
Carolina reporting units was impaired in accordance with Statement
of Financial Accounting Standards ("SFAS ) 142, Goodwill and
Other Intangible Assets and recorded non-cash, pre-tax goodwill
impairment charges totaling $52.8 million during the fiscal year ended
September 30, 2007.

156. Land impairment charges totaled $120 million for the first fiscal

quarter of 2007. Those charges included $52.5 million for the West and $42.3

million for Florida, with these two segments accounting for most of the goodwill

impairment charges. The fact that the land value was impaired should have

indicated to the Beazer Defendants that there was a likelihood that the goodwill

was also impaired.

VIII. Additional GAAP Violations

157. A Company's management is responsible for preparing financial

statements that conform with GAAP. The AICPA professional standards provide

that:

[F]inancial statements are management's responsibility . . . .
[M]anagement is responsible for adopting sound accounting policies
and for establishing and maintaining internal control that will, among
other things, record, process, summarize, and report transactions (as
well as events and conditions) consistent with management's
assertions embodied in the financial statements. The entity's
transactions and the related assets, liabilities and equity are within the
direct knowledge and control of management . . . . Thus, the fair
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presentation of financial statements in conformity with [GAAP] is an
implicit and integral part of management's responsibility.

158. As set forth in Financial Accounting Standards Board ("FASB )

Statements of Concepts ("Concepts Statement ) No. 1, one of the fundamental

objectives of financial reporting is that it provide accurate and reliable information

concerning an entity's financial performance during the period being presented.

Concepts Statement No. 1, paragraph 42, states:

Financial reporting should provide information about an enterprise's
financial performance during a period. Investors and creditors often
use information about the past to help in assessing the prospects of an
enterprise. Thus, although investment and credit decisions reflect
investors' and creditors' expectations about future enterprise
performance, those expectations are commonly based at least partly
on evaluations of past enterprise performance.

159. SEC Rule 4-01(a) of SEC Regulation S-X provides that "[f]inancial

statements filed with the [SEC] which are not prepared in accordance with

[GAAP] will be presumed to be misleading or inaccurate . 17 C.F.R. § 210.4-

01(a)(1).

160. During the Class Period, Defendants falsely represented that Beazer's

financial statements when issued were prepared in conformity with GAAP. In

reality, as described above, Beazer's financial statements were materially false and

misleading during the Class Period because the Beazer Defendants manipulated

earnings and materially misstated, improperly recorded, and prematurely
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recognized revenue in violation of GAAP and Beazer's own revenue recognition

policies, thereby materially inflating the Company's revenue, operating income,

net income, and earnings per share ("EPS ) during the Class Period.

161. Materiality is defined in the glossary of Concepts Statement No. 2,

Qualitative Characteristics of Accounting Information: "the magnitude of an

omission or misstatement of accounting information that, in the light of

surrounding circumstances , makes it probable that the judgment of a reasonable

person relying on the information would have been changed or influenced by the

omission or misstatement . The SEC indicated the following in Staff Accounting

Bulletin No. 99 ("SAB 99 ):

This formulation in the accounting literature is in substance identical
to the formulation used by the courts in interpreting the federal
securities laws. The Supreme Court has held that a fact is material if
there is -

a substantial likelihood that the ... fact would have been viewed by
the reasonable investor as having significantly altered the "total mix
of information made available.

162. Moreover, SAB 99 emphasizes the need to assess and take into

account the qualitative aspects of materiality, including, but not limited to:

• Whether the misstatement arises from an item capable of
precise measurement or whether it arises from an estimate and,
if so, the degree of imprecision inherent in the estimate.

76



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 89 of 365

• Whether the misstatement masks a change in earnings or other
trends.

• Whether the misstatement hides a failure to meet analysts'
consensus expectations for the enterprise.

• Whether the misstatement concerns a segment or other portion
of the registrant ' s business that has been identified as playing a
significant role in the registrant ' s operations or profitability.

• Whether the misstatement affects the registrant's compliance
with regulatory requirements.

• Whether the misstatement affects the registrant ' s compliance
with loan covenants or other contractual requirements.

• Whether the misstatement has the effect of increasing
management's compensation - for example, by satisfying
requirements for the award of bonuses or other forms of
incentive compensation.

• Whether the misstatement involves concealment of an unlawful
transaction.

IX. Beazer ' s Material Lack of Internal Controls

163. The Beazer Defendants were able to perpetrate their accounting fraud

on the investing public as a result of the Company' s materially weak internal

controls.

164. In the 2007 Form 10-K, filed with the SEC on May 12, 2008, Beazer

admitted that it suffered from deficient internal controls:

Management, under the supervision and with the participation of its
Chief Executive Officer ("CEO ) and Chief Financial Officer
("CFO ), evaluated the effectiveness of the Company's disclosure
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controls and procedures (as defined in Rules 13a-15(e) and 15d-15(e)
promulgated under the Act), as of the end of period covered by this
report. Management concluded that, as ofSeptember 30, 2007, the
Company's disclosure controls and procedures were not effective
primarily because ofthe identification ofmaterial weaknesses in our
internal control over financial reporting, which we view as an
integral part of our disclosure controls andprocedures. In addition,
our disclosure controls and procedures not relating to internal control
over financial reporting were not sufficiently documented and were
not designed to require all accounting and financial employees, and
other corporate employees with specific knowledge of, or
responsibility for, other disclosures to complete quarterly
certifications (management representations).

165. A material internal control weakness "is a significant deficiency, or a

combination of significant deficiencies, that results in more than a remote

likelihood that a material misstatement of the annual or interim financial

statements will not be prevented or detected. Auditing Standard No. 2.

166. In the 2007 Form 10-K, Beazer also admitted that a number of

specific, material internal control weaknesses existed throughout the Class Period:

The control environment, which is the responsibility of senior
management, sets the tone of the organization, influences the
actions of its employees, and is the foundation for all other
components of internal control overfinancial reporting. We did not
maintain an effective control environment. The Company identified
the following deficiencies in our control environment as of September
30, 2007, each of which is considered to be a material weakness:

• Code of Conduct Violations

The operating effectiveness of the Company's Code of
Business Conduct and Ethics Policy (the "Code ), which
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governs the execution by employees of their duties and
responsibilities within established procedures, was
deficient. As a result, the Code was not consistently and
strictly adhered to, including by certain of the Company's
former executive officers, and violations of the Code
were not promptly and appropriately reported. This
deficiency led to an environment where improper and
erroneous accounting information was utilized related
to certain transactions and financial statement matters
and inappropriate decisions could have been made, and
were made, including with respect to certain model
home sale-leaseback transactions and certain home
closings in California, that were not in accordance with
GAAP.

• Compliance With Laws and Regulations

The design of the Company 's controls related to our
mortgage origination practices was not sufficient to
ensure compliance with all applicable laws, rules, and
regulations, or to enable a determination of the
financial statement impact of such violations to the
Company's financial statement amounts and
disclosures. This resulted in the violation of certain
applicable federal and/or state regulations, and could
result in reimbursement of losses and payment of
regulatory and/or criminalfines.

• Segregation of Duties

Our former Chief Accounting Officer had primary review
and oversight responsibilities for many financial
reporting activities and controls designed to ensure the
accuracy of our financial statements. This lack of
segregation of duties was a deficiency in the design of
our internal control over financial reporting that
allowedfor improprieties or errors in the application of
accountingpractices to go undetected.
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• Management Override and Collusion

Based on the results of the independent investigation by
the Audit Committee, we believe that our former Chief
Accounting Officer caused or permitted deficiencies to
occur in the operating effectiveness of our internal
controls through the override of certain documentation
and financial accounting and reporting controls. In
addition, the results of the investigation uncovered
collusion with some of the Company 's business unit
employees to inappropriately manipulate earnings.

Accounting Policy, Procedures, and Controls - There was a material
weakness in the design of accounting policies, procedures, and
controls specifically related to the application of GAAP in
accounting for certain estimates involving significant management
judgments . Specifically our policies did not:

• Establish objective guidelines that should be applied in
the determination of certain accruals;

• Require detailed analyses and review of certain
subjective estimates;

• Require significant estimates and related assumptions to
be documented and approved;

• Require dual approval for material journal entries that
directly impact earnings through the adjustment of
accruals and reserves;

• Establish consistent guidelines for the compilation of
financial and operational reports; and

• Provide visibility into accruals and estimates which were
recorded in the consolidated financial statements in
amounts that were different from the sum of such
accruals recorded at a divisional level.
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The material weaknesses described above resulted in the restatement
of our annual financial statements for fiscal years 1998-2006 and our
quarterly financial statements for the quarters ended December 31,
2006 and March 31, 2007. These material weaknesses had the
following impacts on the Company's financial reporting:

• Inappropriate reserves and other accrued liabilities
were recorded relating to land development costs, house
construction costs and warranty accruals. These errors
were caused by a failure to require a determination and
documentation of the reasonableness of the
assumptions used to develop such estimates offuture
expenditures for land development, house construction
and warranty claims.

• Asset impairments were misstated because certain
assumptions used to calculate impairments, indirect
costs and capitalized interest were improper or
inaccurate.

• The accounting for certain model home sale and
leaseback agreements was not in compliance with
GAAP. GAAP does not permit a sale of real estate to be
recognized if the seller has a continuing involvement in
the real estate sold. The Company's arrangement for
certain sale and leaseback transactions included various
forms of continuing involvement which prevented the
Company from accounting for the transactions as sales.

• Certain sale and leaseback agreements entered into by the
former Chief Accounting Officer were not properly
documented and considered in the evaluation of the
accounting for the transactions.

• Certain home closings in California were not reflected
in the Company's accounting records in the proper
accounting periods.
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Because of the material weaknesses described above, the Company
did not maintain effective internal control over financial reporting as
of September 30, 2007. The attestation report of Beazer Homes'
independent registered public accounting firm is included in Part II,
Item 8. "Financial Statements and Supplementary Data of this report
under the captions entitled "Report of Independent Registered Public
Accounting Firm on Internal Control Over Financial Reporting.

167. On July 6, 2007 this Court entered a Stipulation and Order Regarding

Preservation of Documents, wherein Defendant Beazer represented that the

"attempts to destroy documents described its June 27, 2007 Form 8-K involved

Mr. Rand deleting emails from his Beazer email account, although such conduct

did not necessarily result in deletion of those emails from Beazer's computer

systems. Beazer further represented that since March 28, 2007 it had procedures in

place designed to prevent permanent data loss as a result of an employee

attempting to delete emails on his Beazer computer, thereby acknowledging a lack

of adequate internal controls during the Class Period.

168. Despite the material internal control weaknesses that plagued Beazer

during the Class Period, the Beazer Defendants repeatedly assured investors that

Beazer's internal controls were sufficient and reliable. Indeed, Defendants

McCarthy and O'Leary signed certifications pursuant to 17 CFR 240.13a-14

promulgated under Section 302 of the Sarbanes-Oxley Act of 2002, attesting to the

adequacy of Beazer's internal controls.
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X. Deloitte's Violations of the Federal Securities Laws

A. Deloitte's Violations of the Federal Securities Laws

169. Deloitte was retained as Beazer 's outside auditor in 1996 and served

in that role during the Class Period. As Beazer's outside auditor, Deloitte was

charged with auditing Beazer's financial statements for fiscal years 2005 and 2006

in accordance with GAAS. Deloitte failed to do so and instead issued materially

false and misleading unqualified audit opinions stating that Beazer's Class Period

financial statements had been prepared in accordance with GAAP.

170. As one of the largest audit firms in the world, Deloitte was well aware

of the strategies, methods, and procedures required by standards of the Public

Company Accounting Oversight Board ("PCAOB ) and GAAS for conducting a

proper audit. In addition, Deloitte knew of the audit risks inherent at Beazer and in

the industry in which Beazer operated because of the comprehensive services it

provided to Beazer over the years and because of its experience in the

homebuilding industry.

171. Indeed, Deloitte touted its expertise in homebuilding-related

companies like Beazer. According to Deloitte's website

(http://www.deloitte.com):

The Construction practice of Deloitte & Touche USA LLP monitors
the pulse of the construction industry. We have had nearly a century
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of experience working with construction companies, design firms and
project owners worldwide. Our professionals address key industry
issues in strategic planning, operations improvement, information
technology, dispute resolution, project management and succession
planning, in addition to the traditional accounting and tax services.

172. Deloitte consented to the use of its unqualified opinion letters in

Beazer's Class Period SEC filings on Form 10-K (and in other public filings) that

were disseminated to the investing public. Deloitte knew that its audit reports

would be relied on by investors , yet it failed to comply with GAAS in conducting

its audit of Beazer's financial statements and in issuing its false and misleading

audit reports.

173. Specifically, Deloitte ignored a number of "red flags that should

have alerted it to the massive fraud at Beazer. During the Class Period, these red

flags included: excessive pressure on management and operating personnel to meet

sales and profitability goals set up by senior management, including the Individual

Defendants; materially weak and/or deficient internal controls; ineffective

enforcement of Beazer' s ethics policy; excessive interest of senior management,

including the Individual Defendants, in maintaining or increasing Beazer's stock

price and earnings; employee fear of delivering "bad news to supervisors and

management; a high degree of competition in the industry accompanied by

Beazer's declining margins in certain regions; Beazer's need to obtain additional
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debt financing to stay competitive; early indications of potential impairments;

improper accounting for and failure to document all of the elements of sale-

leaseback transactions; the use of "cookie jar reserves; and the late 2005 HUD

review that resulted in a February 28, 2006 "findings letter describing a number

of fraudulent loan origination practices at Beazer Mortgage.4

174. Deloitte' s intentional failure to comply with the standards of the

PCAOB and GAAS, and Deloitte's performance on the Beazer audit rose to the

4 SAS No. 99, paragraph 20, provides , in part, that the auditor should inquire
about:

Whether management has knowledge of any fraud or
suspected fraud affecting the entity [and]

Whether management is aware of allegations of fraud or
suspected fraud affecting the entity, for example,
received in communications from employees, former
employees, analysts, regulators, short sellers, or others...

In addition , AU § 317, Illegal Acts, requires that the auditor "make inquiries
of management concerning the client ' s compliance with laws and regulations. It
further provides , in part, that:

When the auditor concludes, based on information
obtained and, if necessary, consultation with legal
counsel, that an illegal act has or is likely to have
occurred, the auditor should consider the effect on the
financial statements as well as the implications for other
aspects of the audit.
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level of severe recklessness and/or knowing fraud. As a result of Deloitte's

conduct and participation in the Beazer Defendants' fraudulent scheme, Deloitte is

jointly and severally liable to Plaintiffs and other members of the Class.

B. Deloitte's Class Period False Statements

175. Deloitte issued an unqualified audit opinion, dated December 8, 2006,

on Beazer 's 2006 and 2005 financial statements , in which it stated that the

financial statements were presented in conformity with GAAP and that Deloitte's

audit was performed in accordance with standards of the PCAOB:

We have audited the accompanying consolidated balance sheets of
Beazer Homes USA, Inc. and subsidiaries (the "Company) as of
September 30, 2006 and 2005, and the related consolidated statements
of income, stockholders' equity, and cash flows for each of the three
years in the period ended September 30, 2006. These consolidated
financial statements are the responsibility of the Company's
management. Our responsibility is to express an opinion on these
financial statements based on our audits.

We conducted our audits in accordance with standards of the Public
Company Accounting Oversight Board (United States). Those
standards require that we plan and perform the audit to obtain
reasonable assurance about whether the financial statements are free
of material misstatement. An audit includes examining, on a test basis,
evidence supporting the amounts and disclosures in the financial
statements. An audit also includes assessing the accounting principles
used and significant estimates made by management, as well as
evaluating the overall financial statement presentation. We believe
that our audits provide a reasonable basis for our opinion.

In our opinion, such consolidated financial statements present fairly,
in all material respects, the financial position of Beazer Homes USA,
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Inc. and subsidiaries as of September 30, 2006 and 2005, and the
results of their operations and their cash flows for each of the three
years in the period ended September 30, 2006, in conformity with
accounting principles generally accepted in the United States of
America.

As described in Note 1 to the consolidated financial statements, the
Company adopted Statement of Financial Accounting Standards No.
123(R), Share Based Payment, effective October 1, 2005, based on the
modified prospective application transition method.

We have also audited, in accordance with the standards of the Public
Company Accounting Oversight Board (United States), the
effectiveness of the Company's internal control over financial
reporting as of September 30, 2006, based on the criteria established
in Internal Control - Integrated Framework issued by the Committee
of Sponsoring Organizations of the Treadway Commission and our
report dated December 8, 2006 expressed an unqualified opinion on
management' s assessment of the effectiveness of the Company's
internal control over financial reporting and an unqualified opinion on
the effectiveness of the Company's internal control over financial
reporting.

176. Deloitte issued an unqualified audit opinion, dated December 8, 2005,

on Beazer 's 2005 and 2004 financial statements , in which it stated that Beazer's

financial statements were presented in conformity with GAAP and that Deloitte's

audit was performed in accordance with standards of the PCAOB, repeating in

substantially similar language the unqualified audit opinion dated December 8,

2006 and quoted in the paragraph above.

177. In issuing such audit opinions , Deloitte turned a blind eye to Beazer's

improper accounting practices, as described herein, even though Deloitte knew or

87



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 100 of 365

recklessly disregarded that: (a) the financial statements had not been prepared in

conformity with GAAP in numerous respects and did not present fairly, in all

material respects, the financial position of Beazer and its subsidiaries as of

September 30, 2005 and 2006, and the results of their operations and cash flow for

the years ended September 30, 2005 and 2006; and (b) Deloitte had not audited

Beazer's 2005 and 2006 financial statements in accordance with the standards of

GAAS and the PCAOB.

C. Deloitte had Broad Access to Beazer's Accounting Records and
Information

178. Deloitte, by virtue of its relationship with Beazer and the nature of the

auditing services rendered to the Company and the fact that Deloitte's personnel

were regularly present at Beazer, had intimate knowledge of Beazer's financial

reporting practices based on its access to confidential internal corporate,

accounting , financial , operating and business information . According to CW-9

(described above in ¶ 51) and CW-3 8, director of IT Project at Beazer Corporate in

Atlanta from 1997 to 2002, this access included, but was not limited to, unfettered

access to Beazer's accounting and financial data which were managed with

software manufactured by JD Edwards. Indeed, CW-39, a former administrative

assistant for Beazer in Denver from 2006 until March 2007, stated that Deloitte,

having free access to roam, would pull reports off the JD Edwards system
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themselves and that, whatever Deloitte did not retrieve, Beazer would provide.

The information from the JD Edwards system would be used by Deloitte in

conducting their audits, and it would be further fleshed out in regular discussions

between Beazer employees and Deloitte to ensure that Deloitte understood the

material in the internal audit reports , according to CW-9. In addition, Deloitte

regularly interviewed Beazer personnel in connection with its audits.

D. Deloitte Fraudulently Represented that it Conducted its Audit
Report in Accordance with GAAS

179. GAAS Standard of Reporting No. 1 requires an audit report to state

whether the financial statements are presented in accordance with GAAP. AU §

508.04. The audit report must express an opinion on the financial statements taken

as a whole and must contain a clear indication of the character of the auditor's

work. The auditor can determine that it is able to express an unqualified opinion

only if it has conducted its audit in accordance with GAAS. AU § 508.07.

180. As described herein, Deloitte did not render accurate audit reports

during the Class Period because Beazer's financial statements did not conform

with GAAP. Thus, in issuing the inaccurate audit reports, Deloitte either

recklessly disregarded numerous red flags indicating that Beazer's financial

statements did not conform with GAAP or utterly failed to perform sufficient
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procedures to audit Beazer's financial statements in accordance with the standards

of the PCAOB and GAAS.

181. Numerous red flags at Beazer indicated a heightened risk of fraud

during Deloitte's Beazer audits. The red flags included: Beazer's initial charges

relating to declining land values were conveniently offset with reserves from an

apparent "cookie jar; excessive pressure on management and operating personnel

to meet sales and profitability goals set up by senior management, including the

Individual Defendants; materially weak and/or deficient internal controls;

ineffective enforcement of Beazer's ethics policy; excessive interest of senior

management, including the Individual Defendants, in maintaining or increasing

Beazer's stock price and earnings ; employee fear of delivering "bad news to

supervisors and management; a high degree of competition in the industry

accompanied by Beazer's declining margins in certain regions; Beazer's need to

obtain additional debt financing to stay competitive; early indications of potential

impairments, including, but not limited to, Beazer's January 2006 sale of land at a

loss, criticism from analysts and employees that Beazer had been slow to take an

impairment charge for the Crossman acquisition prior to the Class Period,

impairment test inputs (e.g., backlog, cancellations) that suggested an impairment,

improper inputs in impairment testing during the Class Period; improper
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accounting for and failure to document all of the elements of sale-leaseback

transactions; the use of "cookie jar reserves for which Beazer would not have

been able to offer a justification for the creation and amount in the reserves; and

the late 2005 HUD review that resulted in a February 28, 2006 "findings letter

describing a number of fraudulent loan origination practices at Beazer Mortgage.

182. By ignoring the red flags, Deloitte violated Statement on Auditing

Standards No. 99 (SAS No. 99), Consideration of Fraud in a Financial Statement

Audit, which requires auditors to consider the risk that a company's financial

statements might not be free from material misstatement, whether caused by errors

or fraud. Indeed, in conducting an audit, an auditor must obtain sufficient

competent evidential matter through inspection, observation, inquiries and

confirmations to afford a reasonable basis for an opinion regarding the financial

statements under audit. AU § 326.01. Deloitte 's issuance of unqualified audit

opinions in spite of the numerous red flags discussed below indicates that Deloitte

failed to follow SAS No. 99 (and other relevant auditing standards) because the red

flags should have caused the auditors to procure additional evidential matter

pursuant to AU § 326.01. Auditors must exercise due professional care in

performing the audit and preparing the audit report . AU § 230.01. Due
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professional care concerns what the auditor does and how well he does it. AU §

230.04.

183. The fact that Deloitte ignored multiple red-flags also indicates that

Deloitte failed to exercise professional skepticism when performing its audit

procedures . AU § 230. 07. In addition, this fact suggests that Deloitte violated

GAAS General Standard No. 2, which requires that an independence in mental

attitude must be maintained by the auditor in all matters related to the assignment.

AU § 220.01.

184. The restatement in Beazer's 2007 Form 10-K and information

provided by confidential witnesses confirm that Deloitte either recklessly failed to

perform the required audit steps necessary in light of the numerous red flags at

Beazer during the Class Period or ignored the findings of those tests and

knowingly issued a false and misleading unqualified audit opinion.

E. Specific Red Flags -- SAS No. 99

1. Senior Management, Including the Individual Defendants,
Set, and then Pressured Employees to Meet, Unrealistic
Targets

185. SAS No. 99 identifies "[e]xcessive pressure on management or

operating personnel to meet financial targets set up by the board of directors or

management, including sales or profitability incentive goals as a red flag
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suggesting that there is a risk of fraud in connection with a company's financial

statements . SAS No. 99 lists fear of delivering "bad news to supervisors or

management as an additional red flag. As described in detail above, a number of

confidential witnesses have stated that senior management, including some of the

Individual Defendants, replaced realistic sales and performance targets that were

set at the division level with impossible targets that were designed for the sole

purpose of enabling Beazer to meet performance estimates. The pressure included

threats of termination if the unrealistic goals were not met. Indeed, some

confidential witnesses stated this fear caused the engagement in fraudulent

practices. (See ¶¶ 48-52 above.)

186. Deloitte knew, or was severely reckless in disregarding, that Beazer's

senior management, including the Individual Defendants, set unrealistic goals and

either created or tolerated an environment in which employees felt pressured to

meet those goals, even if it meant resorting to fraud, because Deloitte had access to

information about Beazer's budgets, performance, and projections through

interviews with Beazer employees and access to Beazer's JD Edwards software

and the underlying data warehouse. In addition, as part of the annual audit and

interim reviews, Deloitte should have reviewed the basis for Beazer's sales and

profit projections. Had Deloitte reviewed year-to-date variances between budget
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and actual performance during interim periods, it would have known that Beazer's

projections were unattainable. Moreover, had Deloitte spoken with divisional

personnel regarding the basis and plausibility of Beazer's projected sales and profit

goals, Deloitte would have learned that senior management, including the

Individual Defendants, had set unrealistic goals and that employees felt compelled

to try to meet those goals at all costs . AU §§ 316. 26.

2. Beazer Faced a High Degree of Competition and
Experienced Declining Margins in Certain Markets

187. SAS No. 99 identifies a "[h]igh degree of competition or market

saturation, accompanied by declining margins as a risk factor for fraud. In its

Class Period public filings, Beazer acknowledged that it faced intense competition.

It also acknowledged that its margins were declining during the third fiscal quarter

of 2006 in the West. According to CW-40, a former Division President in

Columbus, Ohio who left in June 2005, in the Midwest, "[Beazer] needed to accept

margins which were lower than we wanted because that's the way the market was

at that time and the land values that they paid when they bought Crossman were

very high, so they were out of the market.

188. Deloitte knew, or was severely reckless in disregarding, these facts

because they were disclosed in Beazer's Class Period financial statements. Despite

the existence of this, and other red flags, Deloitte failed to perform steps to obtain
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adequate evidential material during its audit to determine that the Beazer

Defendants had acted fraudulently during the Class Period and instead, in violation

of GAAS, issued materially false and misleading unqualified audit opinions during

the Class Period.

3. Beazer Incurred Significant Debt to Stay Competitive

189. The "[n]eed to obtain additional debt or equity financing to stay

competitive-including financing of major research and development or capital

expenditures is another risk factor identified by SAS No. 99. During the Class

Period, Beazer obtained financing through various credit facilities and multiple

debt offerings, and its debt increased steadily prior to and during the Class Period:

Year ended
September 30, 2006 2005 2004 2003
Total debt
(in thousands) 1,838 ,660 1,321,936 1,150,972 748,738
(Beazer 9/30/2006 Form 10-K at 18)

190. Deloitte was aware of Beazer's efforts to raise funds. The efforts

were well-publicized, and Deloitte consented to the inclusion of its audit opinion in

two of Beazer's Class Period debt prospectuses (Aug. 21, 2006 Prospectus for

8.125% Senior Notes due 2016 (for $275,000,000) and the September 23, 2005

Offer to Exchange 6.875% Senior Notes due 2015 (for $350,000,000)). Deloitte

was also unquestionably aware that Beazer needed to raise funds to stay
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competitive and to obtain land - Beazer disclosed that "some of our competitors

have substantially greater financial resources and lower costs of funds than we do

and that many of its competitors benefited from "longstanding relationships with

subcontractors and suppliers in the markets in which we operate. Deloitte also

should have been aware that Beazer' s increasing debt load put it at risk of a default

and that, as shown below in Section VI.C (Defendants' Motive to Commit Fraud,

1260-288), Beazer's desire to avoid default and to comply with its debt covenants

gave the Beazer Defendants a compelling motive to commit fraud.

4. Beazer Suffered from Materially Weak Internal Controls
During the Class Period

191. SAS No. 99 also identifies deficient internal control components as a

red flag. Significantly, Beazer has admitted and provided detailed information

about its wide-ranging material internal control weaknesses that existed throughout

the Class Period. (See ¶¶ 163-168 above.)

192. By certifying Beazer's Class Period financial statements , Deloitte

violated GAAS Standard of Field Work No. 2, which requires the auditor to make

a proper study of existing internal controls, including accounting , financial and

managerial controls, to determine whether reliance thereon was justified, and if

such controls are not reliable , to expand the nature and scope of the auditing

procedures to be applied. The standard provides that a sufficient understanding of
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an entity's internal control structure must be obtained to plan the audit adequately

and to determine the nature , timing and extent of tests to be performed. AU §

150.02. Moreover, Auditing Standard No. 2, An Audit of Internal Control Over

Financial Reporting Performed in Conjunction with an Audit of Financial

Statements, states that the auditor should obtain an understanding of the design of

specific controls by applying procedures that include making inquiries of

appropriate management, supervisory, and staff personnel; inspecting company

documents; observing the application of specific controls; and tracing transactions

through the information system relevant to financial reporting . (AS No. 2, ¶ 47).

193. In all audits, the auditor should obtain an understanding of internal

controls sufficient to plan the audit by performing procedures to understand the

design of controls relevant to an audit of financial statements and determining

whether they have been placed in operation. The auditor should assess control risk

for the relevant assertions embodied in the account balance, transaction class, and

disclosure components of the financial statements. Regardless of the assessed

level of control risk, the auditor should perform substantive procedures for all

relevant assertions related to all significant accounts and disclosures in the

financial statements . AU § 319.02.
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194. Deloitte either knowingly ignored or recklessly disregarded Beazer's

wide-ranging material control deficiencies and material weaknesses during the

Class Period. For example, Deloitte was specifically aware that financial periods

were regularly held open or re-opened because it had access to Beazer's detailed

financial and accounting information via, among other means, access to Beazer's

JD Edwards software.

195. Deloitte either knowingly ignored or recklessly disregarded the

material control weaknesses that Beazer has now admitted existed during the Class

Period. In addition, Deloitte ignored the impact (which the Company has also

admitted) of these material weaknesses:

• Inappropriate reserves and other accrued liabilities were
recorded relating to land development costs, house construction
costs and warranty accruals. These errors were caused by a
failure to require a determination and documentation of the
reasonableness of the assumptions used to develop such
estimates of future expenditures for land development, house
construction and warranty claims.

• Asset impairments were misstated because certain assumptions
used to calculate impairments, indirect costs and capitalized
interest were improper or inaccurate.

• The accounting for certain model home sale and leaseback
agreements was not in compliance with GAAP. GAAP does
not permit a sale of real estate to be recognized if the seller has
a continuing involvement in the real estate sold. The
Company' s arrangement for certain sale and leaseback
transactions included various forms of continuing involvement
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which prevented the Company from accounting for the
transactions as sales.

• Certain sale and leaseback agreements entered into by the
former Chief Accounting Officer were not properly
documented and considered in the evaluation of the
accountingfor the transactions.

• Certain home closings in California were not reflected in the
Company's accounting records in the proper accounting
periods.

196. Had Deloitte performed a proper test and review of management's

controls, Deloitte would have known that the above material weaknesses caused

Beazer ' s financial statements to be in violation of GAAP for fiscal years 1998-

2006 and the quarters ended December 31, 2006 and March 31, 2007.

197. Moreover, in Deloitte's 2007 audit report, Deloitte expressed "an

adverse opinion on the effectiveness of the Company's internal control over

financial reporting. Deloitte also acknowledged that Beazer's "material

weaknesses resulted in the restatement of the Company' s annual financial

statements for fiscal years 1998-2006.

5. The Individual Defendants Violated Beazer's Ethics Policy
During the Class Period

198. SAS No. 99 provides that "[i]Ineffective communication,

implementation, support, or enforcement of the entity 's values or ethical standards

by management or the communication of inappropriate values or ethical standards
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is an additional red flag . As described in Section III. (¶¶ 236-239) below, the

Individual Defendants violated Beazer 's ethics policy by selling securities while in

possession of material inside information and by encouraging violations of RESPA

and other laws and regulations. Indeed, the Company has acknowledged a number

of these ethics violations and has taken extensive remedial measures.

199. Deloitte knew or was severely reckless in disregarding these

violations because auditors are required to make inquiries of management

regarding potential illegal acts and stock sales on material, nonpublic information.

AU § 317.

6. The Beazer Defendants were Excessively Interested in
Maintaining or Increasing Beazer's Stock Price and
Earnings During the Class Period

200. SAS No. 99 identifies "[e]xcessive interest by management in

maintaining or increasing the entity's stock price or earnings trend as another red

flag. Beazer's excessive interest in improving its performance is evident in the

number of improper accounting techniques in which it engaged during the Class

Period. For example, Beazer used "cookie jar reserves to manage its earnings, it

engaged in premature revenue recognition in connection with the sale of real

estate, it failed to recognize impairments in a timely manner, and, when it did take

charges relating to declining land value, it offset those charges with suspiciously-
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timed reserve reversals, and it engaged in improper accounting for sale-leaseback

transactions that had the effect of accelerating revenue. Similarly, during the

second quarter of fiscal 2006, Beazer met its revenue targets by selling land at a

loss.

201. Beazer's conveniently-timed machinations indicated an excessive

interest in meeting or exceeding targets that should have put Deloitte on notice that

there was a risk of fraud at Beazer during the Class Period.

F. Additional Red Flags

1. Red Flags Relating to Inventory Impairments

202. A number of red flags signaled during the Class Period that the value

of Beazer' s land was declining and that a portion of it was likely impaired. An

early flag came when Beazer was slow to record an inventory impairment charge

for inventory acquired in connection with the Crossman acquisition. Indeed, even

though the Company recorded a goodwill impairment charge in connection with

the Crossman acquisition during the quarter ended March 31, 2005, Beazer did not

record any inventory impairment charges until the quarter ended September 30,

2006, 18 months after the Crossman goodwill impairment was recorded. (See ¶¶

135-141 above.) A second red flag occurred in January 2006 when Beazer

announced that it was selling land at a loss . The effect of this sale was that Beazer
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beat the consensus EPS target for the quarter. The fact that the land was sold at a

loss was an indication that Beazer ' s land was declining in value. A third red flag

was that, when Beazer started increasing its charges to write off land options, it

began to offset them with conveniently timed reserve reversals. In addition to

these red flags, Beazer has now admitted that the inputs it used for impairment

testing during two quarters were improper.

203. Each of these red flags heightened the need for Deloitte to obtain and

evaluate sufficient competent evidential matter regarding the impairment of

Beazer's land inventory including land options. Accordingly, Deloitte should have

evaluated whether Beazer's meager land impairment charges and charges for

abandoning options during the fiscal quarters of 2006 and the fiscal year ended

September 30, 2006, were reasonable. Indeed, Beazer's land impairment charges

were not reasonable and not timely recorded based on the issues discussed in

Section V (¶¶ 128-149) above, and as evidenced by the impairment charges

ultimately recorded subsequent to the year ended September 30, 2006.

2. Beazer Used "Cookie Jar" Reserves During the Class
Period

204. Beazer has admitted that its inventory reserves violated GAAP during

the Class Period. In its 2007 Form 10-K, Beazer restated fiscal years 1998-2006 in
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connection with this fraudulent accounting technique. Throughout the Class

Period, Deloitte ignored this red flag.

205. In performing its audit, Deloitte should have talked to Beazer

personnel who were knowledgeable about the creation and continued necessity of

all of Beazer' s reserves . In addition, Deloitte should have reviewed documents

supporting Beazer's reserves to determine whether the liabilities for which Beazer

was accruing were probable and reasonably estimable. As part of the testing,

Deloitte should also have determined whether the amount of the reserves continued

to be appropriate. The fact that Beazer has now admitted that the reserves were

improper under GAAP demonstrates that Deloitte either recklessly failed to

perform the necessary tests or chose to ignore the results of those tests.

206. In connection with the Trinity Homes reserves, Deloitte ignored

obvious facts suggesting that the reserve was being used as an inappropriate

"cookie jar when, quarter after quarter, Beazer reversed the reserve in amounts

calculated to offset charges relating to decreasing land values . At a minimum,

GAAS required that Deloitte evaluate whether the repeated, suspiciously-timed

reserve reversals were evidence of fraud.
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3. Beazer's Sale-Leaseback Accounting During the Class

Period was Improper

207. In its 2007 Form 10-K, Beazer restated its sale-leaseback accounting

for fiscal years 2001-2006. The impact of this restatement was significant,

resulting in a $117 million reduction of revenue in fiscal 2006. During the

earnings call following the filing of the 2007 Form 10-K, Beazer CFO Allan

Merrill admitted that Beazer did not properly document all of the elements of the

transactions . Merrill also stated that had the transactions been properly and fully

documented, they would not have qualified for sale treatment pursuant to FAS 98.

208. Deloitte knew or was severely reckless in disregarding Beazer's

improper accounting for sale-leaseback transactions . CW-9 stated that he had

drafted an internal audit report, which was given to Deloitte, identifying potential

problems with Beazer' s sale-leaseback accounting before he left the Company in

2003. This memo put Deloitte on notice of potential problems with Beazer's

accounting and should have caused Deloitte to scrutinize the transactions more

carefully. In addition, in auditing the transactions, Deloitte should have realized

that the sale-leaseback transactions were not being reported in accordance with

GAAP. At a minimum, the fact that Beazer lacked the necessary documentation to

justify its accounting treatment for the transactions was a red flag that should have

put Deloitte on notice that it needed to perform additional audit steps with respect
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to the sale-leaseback transactions. Had Deloitte performed those steps, including

inquiries of management and accounting staff regarding the proper documentation

and accounting treatment pursuant to FAS 98, it would have discovered that

Beazer was improperly accounting for the sale-leaseback transactions and using

them as a means of accelerating revenue recognition.

4. Beazer's Fraudulent "California Closings" were
Widespread

209. California Closings, a fraudulent revenue recognition technique, were

widespread as a number of confidential witnesses have described. Deloitte should

have been aware that there was a risk of improper revenue recognition in

connection with early closings because CW-9 sent an audit report addressing

premature revenue recognition in connection with early closings to Deloitte before

he left the Company in 2003.

210. In auditing the sales, Deloitte ignored the guidance in the AICPA

Audit Guide: Auditing Revenue in Certain Industries ("AAG-REV ), which states

the following regarding revenue recognition:

• There is a presumption that improper revenue recognition exists
as a fraud risk factor. Material misstatements due to fraudulent
financial reporting often result from an overstatement of
revenues (for example, through premature revenue recognition
or recording fictitious revenues) or an understatement of
revenues (for example, through improperly shifting revenues to
a later period). Therefore, the auditor should ordinarily presume
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that there is a risk of material misstatement due to fraud relating
to revenue . AAG-REV ¶ 1.77.

• Another issue requiring special consideration is the
completeness and integrity of audit evidence supporting
revenue recognition. Indicators that revenue may have been
improperly recorded include-

Responses from management or employees to inquiries
about sales transactions or about the basis for estimating
sales returns that are inconsistent, vague, or implausible.
Documents to support sales transactions are missing.
Documents ... have been altered. AAG-REV ¶ 1.86.

211. The standards of the PCAOB and GAAS required Deloitte, at a

minimum, to develop sufficient competent evidential matter for its opinion

regarding whether Beazer's revenue was properly reported.

Revenue recognition issues pose a significant audit risk to auditors.
The auditor ' s understanding of the entity' s business-how it earns
revenue, who is involved in the revenue process, how its controls over
revenue transactions may be overridden , and what its motivation to
misstate revenue may be-is important in helping the auditor reduce
that risk . Auditors need to pay particular attention to warning signals .
.. that can be indicative of improper revenue recognition practices.
Additional audit procedures directed to the audit of revenues also may
be needed to reduce the risk of failing to detect material misstatement
of the financial statements to an acceptably low level . AAG-REV ¶
1.94.

212. Despite the fact that Deloitte received notice of improper revenue

recognition in connection with early closings prior to the Class Period and the fact

that Deloitte had access to information about Beazer's projections, budgets, sales,
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closings, and backlog, among other things, Deloitte either failed to perform

adequate audit steps to uncover the fraudulent revenue recognition practices or

ignored the information during its Class Period audits of Beazer's financial

statements.

5. The Beazer Defendants' Fraud was Pervasive, Long-
Running, Enormous, and Designed to Improve the Bottom
Line

213. The Beazer Defendants ' wide-ranging , long-running fraud was

significant: it was pervasive and designed to improve Beazer's bottom line and

increase the price of Beazer securities during the Class Period. Moreover, the

Beazer Defendants' fraud enabled it to meet projections and expectations, and it

resulted in the overstatement of Beazer's revenue. Significantly, Beazer has

restated its financial statements for nine years. The restatement included the

following:

• Overstatement of Net Income by 5.4% for the fiscal year ended
September 30, 2006

• Overstated Revenue by $117 million regarding improper
accounting of sale-leaseback transactions for the fiscal year
ended September 30, 2006

• Understatement of Net Loss by 26.2% for the quarter ended
December 31, 2006

• Understated Inventory Impairment Charges by $20.4 million
for the quarter ended December 31, 2006
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• Understatement of Net Loss by 24.7% for the quarter ended
March 31, 2007

• Understated Inventory Impairment Charges by $25.4 million
for the quarter ended March 31, 2007

214. The enormity of the fraud and the significance of Beazer's restatement

indicate that Deloitte failed to perform adequate audit procedures in accordance

with GAAS during the Class Period.

G. Deloitte' s Additional GAAS Violations

215. GAAS Standard of Reporting No. 3 requires that informative

disclosures in the financial statements are to be regarded as reasonably adequate

unless otherwise stated in the auditor's report. Deloitte knew or recklessly

disregarded that Beazer's disclosures were not reasonably adequate. For example,

Beazer failed to disclose the significant risks and uncertainties regarding, for

example, the potential fines and recourse in connection with the Company's

improper mortgage lending practices and its numerous GAAP violations.

216. Deloitte also violated GAAS Standard of Reporting No. 4 which

requires that, when an opinion on the financial statements as a whole cannot be

expressed, the reasons therefore must be stated. Deloitte should have stated that no

opinion could be issued by it on Beazer's 2005 and 2006 financial statements or
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should have issued an adverse opinion stating that the 2005 and 2006 financial

statements were not fairly presented.

H. Deloitte's Other Violations

217. As a result of its failure to report on Beazer's 2005 and 2006 financial

statements accurately, Deloitte utterly failed in its role as an auditor as defined by

the SEC. SEC Accounting Series Release No. 296, Relationships Between

Registrants and Independent Accountants, Securities Act Release No. 6341,

Exchange Act Release No. 18044, states in part:

[T]he capital formation process depends in large part on the
confidence of investors in financial reporting. An investor's
willingness to commit his capital to an impersonal market is
dependent on the availability of accurate, material and timely
information regarding the corporations in which he has invested or
proposes to invest. The quality of information disseminated in the
securities markets and the continuing conviction of individual
investors that such information is reliable are thus key to the
formation and effective allocation of capital. Accordingly, the audit
function must be meaningfully performed and the accountants'
independence not compromised. The auditor must be free to decide
questions against his client's interests if his independent professional
judgment compels that result.

218. Deloitte knew or recklessly disregarded facts that indicated that it

should have: (a) disclaimed or issued adverse opinions on Beazer's 2005 and 2006

year end financial statements; or (b) withdrawn, corrected or modified its opinion
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for the years ended September 30, 2005 and 2006 to recognize Beazer's improper

accounting and financial reporting stated above.

219. In addition, Deloitte violated the requirements of Section 10A of the

Securities Exchange Act, which requires auditors of public companies to design

procedures to provide reasonable assurance of detecting illegal acts that would

have a direct and material effect on the determination of financial statement

amounts. Section 10A also requires an auditor to notify the SEC if he or she

becomes aware of information indicating that an illegal act has, or may have,

occurred if management or the Board of Directors of the Company fails to take

appropriate remedial actions with respect to the illegal acts. Deloitte knew or

recklessly ignored that it violated Section 10A in the performance of its audits of

Beazer's 2005 and 2006 year end financial statements.

1. Deloitte's Motive to Commit Securities Fraud

220. For fiscal year 2005, Deloitte's audit and audit-related fees equaled

$1,239,470. For fiscal year 2006, the audit and audit-related fees equaled

$1,240,610.

ADDITIONAL EVIDENCE OF SCIENTER

221. The Individual Defendants acted with scienter during the Class Period

in that they knew or were severely reckless in not knowing that the public
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documents and statements the Company issued or disseminated were materially

false and misleading, knew or severely recklessly disregarded that such statements

or documents would be issued or disseminated to the investing public, and

knowingly or with severe recklessness substantially participated or acquiesced in

the issuance or dissemination of such statements or documents as primary violators

of the federal securities laws.

222. The Individual Defendants, by virtue of their receipt of information

reflecting the improper and fraudulent behavior described herein and/or their

failure to review information they had a duty to monitor, their actual issuance of

and control over Beazer's materially false and misleading statements, and their

association with the Company which made them privy to confidential proprietary

information concerning the Company, were active, culpable, and primary

participants in the fraudulent scheme alleged herein. The Individual Defendants

knew or recklessly disregarded the materially false and misleading nature of the

information they caused to be disseminated to the investing public.

223. The Individual Defendants also knew or recklessly disregarded that

the misleading statements and omissions contained in Beazer's public statements

during the Class Period would adversely affect the integrity of the market for the
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Company' s securities and would cause the price of the Company' s securities to be

artificially inflated.

224. In addition to the foregoing and other acts alleged herein, the

following facts provide compelling evidence that the Individual Defendants acted

with actual knowledge, or, at the very least, with severe recklessness.

1. The Individual Defendants Micro-Managed Beazer

225. According to CW-41 , an executive assistant in Atlanta from April

2004 through March 2006, Defendants McCarthy, O'Leary, and Rand were "huge

micro managers . You couldn't even breathe without them knowing or without

approval from them on anything that you did. Another confidential witness, CW-

42, a former staff accountant at Beazer Homes in Houston from 2000 to 2003,

added: "Rand knew what time you left the office and what time you got back.

Rand knew everything. He was the man. If anything was going on accounting-

wise, Rand knew.

226. As noted, during the Class Period, Beazer used the JD Edwards

software program to track its operations and gather financial and transactional data.

The Individual Defendants had access to the information entered into the JD

Edwards program, and the software was also used to run reports that were provided

to Beazer ' s executives and its internal and external auditors , according to CW-42,
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a former staff accountant at Beazer in Charlotte from approximately 2003 to July

2007 (CW-43), and CW-39 (described above in ¶ 178).

227. According to CW-1 (described above in ¶ 48), monthly, quarterly, and

annual budgets were distributed by Beazer management in Atlanta. The divisions

were required to send weekly status reports to Atlanta. CW-1 recalled that, when

the number of cancellations in his division started to increase, Defendant Furlow

would call Division President Tony Tonso out of Monday meetings to give him the

goals for the division. A former controller for Beazer in Florida from April 2005

until October 2006 , CW-44, corroborated this account, adding that, after

submitting projected sales, starts, and closings to Beazer Corporate on a periodic

basis, his division would get a call from Defendant Rand who would tell them what

their numbers were really going to be. The numbers were revised upwards

"substantially, sometimes more than 50%.

II. String of Suspiciously-Timed Resignations and Terminations and
Attempted Destruction of Documents

228. Two of the four Individual Defendants - in addition to other insiders

- quit or were fired in a three-month period in early 2007, shortly before the

disclosures regarding Beazer's improper practices and the resulting internal

investigation that turned up accounting irregularities. These firings and
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resignations were contemporaneous with three partial disclosures on January 25,

2007, January 26, 2007, and March 27, 2007.

229. Just over a week after Beazer's January 25 and 26, 2007 disclosures,

on February 5, 2007, Beazer Director and Audit Committee and Corporate

Governance Committee member Maureen O'Connell resigned from the Board of

Directors without explanation.

230. Shortly afterwards , on February 14, 2007, Beazer announced that it

had fired General Counsel Kenneth Gary ("Gary ), effective February 12, 2007,

"for a pattern ofpersonal conduct which includes violations of company policies.

231. On March 21, 2007, Defendant O'Leary quit suddenly, effective that

day, purportedly to become President and Chief Executive Officer of Kaydon

Corporation. Following his sudden departure, all corporate functions previously

reporting to O'Leary reported directly to Defendant McCarthy.

232. The timing of Gary's firing and O'Leary's sudden resignation are

highly suspicious and probative of scienter . O'Leary' s resignation came at or

around the time that the news media were publishing investigative articles about

Beazer's mortgage and lending practices (see e.g., The Charlotte Observer) and

reporting on regulatory investigations concerning Beazer and its operations. As to

the latter, O'Leary resigned on March 22, 2007, less than one week before
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Business Week published an article in which it was reported that federal

investigators had opened a broad probe into Beazer's lending practices, some

financial transactions, and other dealings.

233. The federal investigation of Beazer caused Beazer's Audit Committee

to initiate the internal investigation that led to the firing of Defendant Rand. On

June 27, 2007, Beazer announced that it had terminated Defendant Rand, "for

cause, under the terms of his employment agreement, due to violations of the

Company' s ethics policy stemming from attempts to destroy documents in

violation of the Company' s document retention policy.

234. Defendant Rand's termination is especially noteworthy because he

was fired for cause after destroying documents - blatant evidence of conscious

misbehavior . As CW-1 (described above in ¶ 48) observed, Rand deleted

documents that CW-1 had forwarded to him which were relevant to allegations of

Beazer's wrong-doing (see ¶ 79 above). As would later be disclosed by the

Company and is discussed in greater detail above, Beazer's Audit Committee's

internal investigation disclosed to the public the fact that Defendant Rand had in

fact engaged in multiple accounting manipulations.
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235. Ron Kuhn, former head of Beazer Mortgage linked by multiple

confidential witnesses to improper mortgage practices as described above, left the

Company in late 2007 for undisclosed reasons.

III. Defendants Violated Beazer's Ethics Policy

236. The Individual Defendants had specific duties under Beazer's Ethics

Policy. Beazer 's 2005 and 2006 Forms 10-K stated:

Beazer Homes has adopted a Code of Business Conduct and Ethics
for its senior financial officers, which applies to its principal financial
officer and controller, other senior financial officers and Chief
Executive Officer. The full text of the Code of Business Conduct and
Ethics can be found on the Company's website.

237. The Ethics Policy on the website emphasized the "highest level of

ethical conduct at Beazer, as well as compliance with relevant federal regulations

(including HUD regulations). The Ethics Policy provided, among other things,

that:

COMPLIANCE WITH LAWS, RULES, REGULATIONS

The Company is committed to compliance with applicable federal,
state and local laws and with applicable rules and regulations
promulgated by governmental agencies, stock exchanges on which the
Company's shares are listed, and other regulatory bodies
("Governmental Requirements ). Covered Persons should strive to
comply at all times with all applicable Governmental Requirements in
connection with their service as directors, officers or employees of the
Company....

If it is unclear whether a particular action would violate a
Governmental Requirement, a Covered Person should seek advance
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guidance from the Company's General Counsel (or, in the case of

action by a director, from the Chair of the Nominating/Corporate

Governance Committee).

If a Covered Person becomes aware that a violation of a
Governmental Requirement has occurred, the Covered Person should
immediately inform the Company's General Counsel (or, in the case
of a violation by a director, the Chair of the Nominating/Corporate
Governance Committee) and cooperate in any necessary investigation
and corrective action.

In the case of a violation of a Governmental Requirement, the
Covered Person may be subject to disciplinary action by the Company
(in the case of officers or employees) or the Nominating/Corporate
Governance Committee or the Board (in the case of a director), up to
or including termination (in the case of officers or employees) or
removal from the Board (in the case of a director).

DUTY TO REPORT AND CONSEQUENCES

Every Covered Person has a duty to adhere to this Code and all
existing Company policies and to report to the Responsible Official
any suspected violations in accordance with applicable procedures.

In addition, any Covered Person who believes in good faith that a
violation has occurred of any corporate policy or standard, including
standards applicable to officers and employees, whether accidental or
deliberate, should report the violation to the General Counsel of the
Company if involving a director, to the Chair of the
Nominating/Corporate Governance Committee or if involving an
accounting internal control or auditing issue, through the Company's
Ethics Hotline. It is better to err on the side of reporting than to let a
possible violation go unreported. The Company is committed to
providing an open and honest environment.

238. The Individual Defendants violated the Company's Ethics Policy

throughout the Class Period by failing to comply with "federal, state, and local
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laws and with applicable rules and regulations promulgated by governmental

agencies, e.g., by repeatedly violating RESPA and HUD regulations governing

loan origination processes as described above. (See ¶¶ 73-74, 82-106 above.)

239. The Individual Defendants, all of whom were "Covered Persons

under the Ethics Policy, also violated the Ethics Policy by selling Beazer stock

while in possession of material inside information.

IV. Beazer Adopts Massive Remedial Measures

240. The 2007 Form 10-K detailed Beazer ' s weaknesses in internal control

over disclosure and financial accounting, and the impact of those weaknesses on

Beazer's financial reporting. (See ¶ 16 above.) The 2007 Form 10-K also

disclosed remediation steps taken to address these material weaknesses.

We appointed a Compliance Officer in November 2007. The
Compliance Officer is responsible for implementing and overseeing
the Company's enhanced Compliance Program. The Compliance
Officer has oversight responsibility for compliance practices across
the organization and will implement programs designed to foster
compliance with all laws, rules, and regulations as well as Company
policies and procedures.

• We revised, adopted, disclosed, and distributed an
amended Code of Business Conduct and Ethics in March
2008. In addition, a comprehensive set of "Interpretive
Guidelines was developed and implemented in
conjunction with the amended Code of Business Conduct
and Ethics. These guidelines are intended to assist
employees with understanding the requirements of the
Code of Business Conduct and Ethics by setting out
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specific examples of potential business situations. Both
the Code and the Guidelines highlight the existence of
multiple lines of communication for employees to report
concerns which include: their immediate supervisor, any
member of management, any local or corporate officer,
local or Corporate Human Resources, the Compliance
Officer, the Head of Audit and Controls, the Legal
Department, the Chair of the Nominating and Corporate
Governance Committee of the Board of Directors or
through the Ethics Hotline.

• We transferred the administration of our Ethics Hotline
from officers of the Company to an independent third
party company in March 2008. Complaints are reported
directly to the independent third party, whether via the
toll-free Ethics Hotline or via an on-line form. In addition
to other things, the transfer of administration of the
Ethics Hotline is intended to help ensure that all
employees understand that there is an independent,
confidential, and if the employee chooses, anonymous
method of reporting ethics concerns, including those
related to accounting, financial reporting or other
irregularities. An "Awareness Campaign will be
launched to introduce all employees to the new Ethics
Hotline process and to encourage reporting of all
concerns.

• We launched a comprehensive training program in April
2008 that emphasizes adherence to and the vital
importance of the Company's Code of Business Conduct
and Ethics. Every employee in the Company is required
to participate in the training program which was
developed by an outside company that specializes in
ethics and other employee training programs.

• We withdrew from the mortgage business and voluntarily
discontinued accepting mortgage applications in
February 2008. Prior to our withdrawal from the
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mortgage business, we terminated certain employees

from our mortgage subsidiary who we concluded violated

certain HUD regulations.

• We terminated the Company's former Chief Accounting
Officer and took appropriate action, including the
termination of employment, against other business unit
employees who violated the Company's Code of
Business Conduct and Ethics Policy. While the former
Chief Accounting Officer was terminated for cause, due
to violations of the Company's ethics policy stemming
from attempts to destroy documents in violation of the
Company's document retention policy, we believe his
termination has addressed concerns about the internal
control deficiencies that we believe he caused or
permitted to occur.

• We hired a new, experienced Chief Accounting Officer
in February 2008. The new Chief Accounting Officer has
significant experience in the homebuilding industry,
including one prior circumstance where he was retained
to oversee financial controls.

• We have reorganized our field operations to concentrate
certain accounting, accounts payable, billing, and
purchasing functions into Regional Accounting Centers,
and we are implementing new controls and procedures.
This centralization is designed to create a greater degree
of control and consistency in financial reporting practices
and enable trend analyses across business units.

• We have created the position of Regional CFOs within
the Regional Accounting Center finance function to
minimize the lack of segregation of duties in our prior
structure that placed overly concentrated control with the
Corporate Chief Accounting Officer. The Regional CFOs
will play a critical role in ensuring the integrity of
financial information prior to submission to the
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Corporate office and enable these employees to assess
data and identify trends across multiple markets. The
risks of override and collusion are also expected to be
minimized as these positions have a much wider span of
control and authority.

• The Chief Accounting Officer and Regional CFOs are
taking, or plan to take in the near term, the following
additional actions:

• Conducting reviews of accounting processes to
incorporate technology improvements to
strengthen the design and operation of controls;

• Formalizing the process, analytics, and
documentation around the monthly analysis of
actual results against budgets and forecasts
conducted within the accounting and finance
departments;

• Improving quality control reviews within the
accounting function to ensure account analyses and
reconciliations are completed accurately, timely,
and with proper management review;

• Formalizing and expanding the documentation of
the Company's procedures for review and
oversight of financial reporting.

• We have streamlined the responsibilities of business unit
financial Controllers to eliminate certain previously held
responsibilities related to Budgeting & Forecasting and Land
Management; Controllers are now specifically responsible solely for
financial reporting, which we believe will foster a more thorough and
targeted review of financial statements.

• We are in the process of developing, and/or clarifying existing
accounting policies related to estimates involving significant
management judgments, as well as other financial reporting areas. The
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new policies will focus on ensuring appropriate review and approval,
defining minimum documentation requirements, establishing
objective guidelines to minimize the degree of judgment in the
determination of certain accruals, enforcing consistent reporting
practices, and enabling effective account reconciliation, trend
analyses, and exception reporting capabilities. Specific policies and
practices that have already been implemented include:

• House construction cost accruals are now cleared at
consistent intervals after the house has closed with the
customer.

• Warranty reserves are now consistent across business
units according to a routine calculation based on
historical trends.

• Several system applications were developed during the
restatement process to identify transactions requiring
adjustment. These tools were designed so that they can,
and will, be used prospectively to monitor several of the
specific areas which required restatement.

• We have allocated additional resources within our Audit and
Controls department to the review of financial reporting policies,
process, controls, and risks. The Audit and Controls department has
also developed and is in the process of implementing additional
review procedures specifically focused on period-end reporting
validation.

241. The breadth and depth of the remedial steps were extensive and

exhaustive. Particularly noteworthy are the remedial steps concerning ethics

violations, which are at the heart of the illegal mortgage origination practices and

financial machinations detailed above; those concerning the Audit and Controls

department, which relates to Beazer's financial misstatements; and those

122



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 135 of 365

concerning "period-end reporting validation, which relates to Beazer's practice of

keeping quarters open to make its numbers. The nature and extent of these

remedial measures are probative of the Individual Defendants' scienter because

they address the Individual Defendants' conscious misbehavior during the Class

Period.

V. Duration of the Fraud

242. Beazer's restatement covered an extraordinary nine years. The

restatement also implicated many areas, including sale lease back revenue, early

closings, and reserves on land impairments. A restatement of this duration - and

this wide-ranging - is probative of scienter.

VI. Defendants' Motive To Commit Fraud

A. Massive Insider Trading at Beazer

243. The Individual Defendants were motivated to commit fraud to reap

tens of millions of dollars through insider sales during the Class Period. The

Individual Defendants, together with other insiders, sold 664,220 shares of Beazer

common stock while in possession of materially adverse, inside information for

total proceeds of $37,081,689 . The Individual Defendants alone sold 596,015

shares of Beazer common stock for total proceeds of $33.3 million during the

Class Period.
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INDIVIDUAL DEFENDANTS' TRADING
NAME AND
POSITION DATE

NO. OF
SHARES PRICE

TOTAL
PROCEEDS

Furlow, Michael 8/2/2005 47,009 66.32 $3,117,636.88
EVP/COO 11/21/2005 179,997 68.88 $12,398,193.36

4/17/2006 6,266 63.29 $396,575.14
Total 233,272 $15,912,405.38

McCarthy, Ian J. 9/26/2005 67,101 56.80 $3,811,336.80
President/CEO 4/17/2006 26,298 63.29 $1,664,400.42

9/25/2006 6,802 40.83 $277,725.66
11/14/2006 179,535 43.07 $7,732,572.45

Total 279,736 $13,486,035.33

O'Leary, James 11/13/2006 33,549 42.86 $1,437,910.14
EVP/CFO 3/23/2007 17,394 33.78 $587,569.32
Total 50,943 $2,025,479.46

Rand, Michael 9/26/2005 10,409 56.80 $591,231.20
CAO 9/30/2005 13,543 58.35 $790,234.05

2/2/2006 6,723 68.52 $460,659.96
4/17/2006 934 63.29 $59,112.86
9/25/2006 455 40.83 $18,577.65

Total 32,064 $1,919,815.72

TOTAL (Defendants) 596,015 1 1 $33,343,735.89
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OTHER INSIDERS' TRADING
NAME AND
POSITION DATE

NO. OF
SHARES PRICE

TOTAL
PROCEEDS

Alpert, Laurent,

Director

11/14/2006 16,000 43.19 $691,040.00

Total 16,000 $691,040.00

Ball, Lowell C. 9/26/2005 6,406 56.80 $363,860.80
Officer/SVP 9/26/2005 4,200 57.23 $240,366.00

2/6/2006 2,400 67.25 $161,400.00
9/22/2006 411 39.30 $16,152.30

Total 13,417 $781,779.10

Boydston, Cory

SVP/Treasurer

9/26/2005 22,974 56.94 $1,308,139.56

Total 22,974 $1,308,139.56

O'Connell, Maureen

Director

12/6/2006 6,000 46.40 $278,400.00

Total 6,000 $278,400.00

Smoke, Jonathan 11/21/2005 9,589 69.81 $669,408.09
SVP 9/25/2006 225 40.83 $9,186.75
Total 9,814 $678,594.84

TOTAL (Other Insiders) 68,205 $3,737,953.50
GRAND TOTAL 664,220 $37,081,689.39

244. The Individual Defendants sold Beazer stock in suspicious patterns

and at suspicious times. The Individual Defendants ' stock sales were concentrated,

with several of the Individual Defendants selling stock within the same period,

often on the same day.
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245. For example, on September 26 and 30, 2005, Defendants McCarthy

and Rand sold 91,053 shares of Beazer common stock for proceeds of $5.2 million.

These sales occurred only a few weeks after Beazer's Defendants' materially false

and misleading August 22, 2005 statement concerning the renewed credit facility

that Beazer was only able to obtain only because of Beazer's purported financial

strength. Also on September 26, 2005, Beazer insiders Ball and Boydston sold a

total of 33,580 shares of Beazer common stock for proceeds of over $1.8 million.

246. On November 21, 2005, Defendant Furlow sold 179,997 shares of

Beazer common stock for proceeds of $12.4 million and Beazer insider Smoke

sold 9,589 shares of Beazer common stock for proceeds of $669,408. Insider sales

for November 21, 2005 totaled over $13 million.

247. Significantly, Furlow's November 21, 2005 sale occurred only weeks

after he sent his draft confidential memorandum to Defendants McCarthy and

O'Leary urging them that Beazer stop buying land because the real estate market

was slowing . (See ¶¶ 135-137 above.)

248. On April 17, 2006 , Defendants McCarthy, Furlow, and Rand sold

33,498 shares of Beazer common stock for proceeds of $8.2 million. These sales

occurred only days before April 27, 2006, when Beazer announced reduced
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earnings per share estimates . After the April 27th disclosure, Beazer common

stock fell from $59.60 per share to $59.05 per share on high volume.

249. On September 25, 2006, Defendant McCarthy sold 6,802 shares of

Beazer common stock for proceeds of $277,725, Defendant Rand sold 455 shares

of Beazer common stock for proceeds of $18,577, and Beazer insider Smoke sold

225 shares of Beazer common stock, for proceeds of over $9,100. Insider sales on

September 25, 2006 totaled nearly $287,000.

250. On November 13 and 14, 2006, Defendants McCarthy and O'Leary

sold 213,084 shares of Beazer common stock for proceeds of $9.2 million. These

sales occurred one week after the Beazer Defendant's materially false and

misleading November 7, 2006 statements, which acted to maintain the artificial

inflation of Beazer stock. Also on November 14, 2006, Beazer insider Alpert sold

16,000 shares of Beazer common stock for proceeds of $690,040. Insider sales on

November 13 and 14 totaled almost $10 million.

251. Significantly, Defendants O'Leary, Rand, and Furlow sold no shares

in the three years prior to the Class Period, making the sales suspicious in timing

and amount.

252. Further, Defendant Rand's September 25 and 30, 2006 sales of 23,952

shares of Beazer common stock comprised approximately 23% and 40% of his
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holdings, respectively. Defendant O'Leary's November 14, 2006 sale of 33,549

shares of Beazer common stock comprised approximately 23% of his holdings.

Likewise, Defendant McCarthy's November 14, 2006 sale of 179,535 shares of

Beazer common stock comprised approximately 10% of his holdings.

253. In addition, on certain days, the Individual Defendants and/or other

Beazer insiders' sales of Beazer stock comprised material percentages of the total

volume of Beazer trading that day:

DATE INSIDER(S) SHARES
SOLD

MARKET
VOLUME

PERCENTAGE

8/2/05 Furlow 47,009 861,100 5.0%
McCarthy
Boydston
Rand

67,101
22,974
10,409

9/26/05 TOTAL 100,484 1,352,100 7.4%
11/21/05 Furlow 179,997 2,870,500 6.0%

McCarthy 26,298
Furlow 6,266

4/17/06 TOTAL 32,564 769,400 4.2%
11/14/06 McCarthy 179,535 2,013,000 8.0%

254. The Individual Defendants ' insider sales also violated Beazer' s ethics

policy, which states: "It is the Company' s goal to protect shareholder investments

through strict enforcement of the prohibition against insider trading set forth in

federal securities laws and regulations. No Covered Person may buy or sell
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securities of the Company at a time when in possession of material non-public

information.

B. The Individual Defendants Were Motivated to Commit Fraud to
Reap Huge Bonuses Under Beazer's Incentive Plan

255. The Individual Defendants were also motivated to commit fraud to

reap enormous bonuses under the Executive Value Created Incentive Plan

("VCIP ), which was described in the Company ' s December 28, 2006 Proxy

Statement (the "Proxy ):

We pay incentive compensation to our senior corporate executives
under the Executive Value Created Incentive Plan or Executive VCIP.
The awards under this Plan are made based upon Beazer Homes and
our operating divisions making operating profit in excess of our cost
of capital. The amount of operating profit in excess of cost of capital
is referred to as Value Created.

256. The fraudulent practices described above boosted operating profit at

Beazer's operating divisions, thus enabling the Individual Defendants to reap

exorbitant bonus awards. The practices enabled this through, e.g.: (i) the rampant

mortgage origination fraud, which fueled Beazer's business; and (ii) the illegal

closings, that enabled Beazer to recognize profit earlier than allowable under

GAAP, which in turn raised profits.

257. As shown in the December 28, 2006 Proxy Statement filed with the

SEC on Form 14-A and the December 23, 2005 Proxy Statement filed with the
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SEC on Form 14-A, Defendant McCarthy' s bonuses were up to approximately six

times his salary, Defendant O'Leary's bonuses were about three times his salary,

and Defendant Rand's bonuses were approximately one and a half times his salary:

Name/Title Year Salary Bonus

Ian J. McCarthy (CEO) 2006 $1,200,000 $7,133,653

2005 $1,125,000 $7,654,348

James O'Leary (CFO) 2006 $560,000 $1,707,930

2005 $535,000 $1,982,225

Michael Rand (CAO) 2006 $280,000 $389,955

2005 $267,500 $439,560

258. The following graph illustrates the significance of these bonuses:

Bonus as a Percentage of Total Compensation
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259. The Individual Defendants were motivated to commit fraud by the

executive compensation structure at Beazer. Because their bonuses were tied to

profit at Beazer divisions, the pervasive fraudulent conduct alleged herein is

directly related to these awards.

C. The Individual Defendants Were Motivated to Commit Fraud to
Maintain Beazer's Liquidity and Stay Competitive

260. Beazer conducted numerous note offerings during the Class Period.

In total , Beazer offered over half a billion dollars of debt securities to the public.

Although the offering materials stated that the proceeds from the note offerings

were to be used for general corporate purposes, Beazer's SEC filings revealed that

the proceeds were to be used to keep Beazer liquid.

261. Beazer repeatedly stated in its public filings that its short-term (less

than one year) cash requirements would be met, in part, from its credit facility. For

example, Beazer's I Q07 Form 10-Q stated, "We fulfill our short-term cash

requirements with cash generated from our operations and funds available from our

Revolving Credit Facility.

262. Similarly, Beazer's 2006 Form 10-K stated:

Financial Condition and Liquidity . Our sources of cash liquidity
include, but are not limited to, cash from operations , amounts
available under credit facilities, proceeds from senior notes and
other bank borrowings, the issuance of equity securities and other
external sources offunds.

131



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 144 of 365

2007 Form 10-K at 29.

263. The first of the Class Period note offerings was announced on June 2,

2005, when Beazer announced the pricing of a private placement offering of $300

million aggregate principal amount of 6.875% Senior Notes due 2015. A portion

of the offering proceeds was to be used to repay the Company's existing $200

million term loan due 2008.

264. On July 15, 2005, Beazer announced an add-on to the offering

announced on June 2, 2005. This add-on consisted of $50 million aggregate

principal amount of 6.875% Senior Notes due 2015.

265. On October 31, 2005, Beazer announced that it had completed an

offer to exchange all of its outstanding 6.875% Senior Notes due 2015, which had

an aggregate principal amount of $350 million, for its 6.875% Senior Notes due

2015.

266. On June 1, 2006, Beazer announced the pricing of a private placement

offering of $275 million aggregate amount of 8.125% Senior Notes due 2016. The

offering proceeds were to be used, in part, to repay outstanding indebtedness under

the Company's unsecured revolving credit facility.

267. During the Class Period, prior to June 16, 2006, Beazer had a

revolving credit facility for up to $550 million of unsecured borrowings, which
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could be increased to $800 million under certain circumstances . Available

borrowings under the credit facility were limited to certain percentages of homes

under contract, unsold homes , land and accounts receivable . At June 30, 2005,

Beazer had no borrowings outstanding and had available borrowings of

approximately $453 million under its revolving credit facility.

268. On June 20, 2006, Beazer announced that it had increased its existing

revolving credit facility by $250 million, effective June 16, 2006 , to an aggregate

commitment of $1 billion.

269. On September 25, 2006, Beazer announced that it had completed an

offer to exchange all of its outstanding 8.125% Senior Notes due 2016, which had

an aggregate principal amount of $275 million, for its 8.125% Senior Notes due

2016.

270. On December 19, 2006, 11 days after Beazer filed its 2006 Form 10-K

with the SEC, Moody' s issued a press release changing Beazer ' s ratings outlook to

negative from stable, noting that the Company's rating could be stressed if it came

close to its debt covenant limitations.

271. Beazer's credit facility was contingent on these debt covenants. An

August 3, 2005 Form S-4 explained that the credit facility is subject to certain

operating and financial covenants:
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Our credit facility contains operating and financial covenants. These

financial covenants are based on definitions contained in the credit

facility. The financial covenants provide that our:

• ratio of adjusted land value to the sum of our
consolidated tangible net worth plus 50% of our
consolidated subordinated debt may not exceed 1.0 to
1.0.

For purposes of the last covenant described above, "adjusted land
value is defined as the book value of land owned by us and our
subsidiaries, less (i) the sum of (a) the book value of finished lots
subject to a contract of sale and (b) the lesser of (x) the product of the
number of housing units with respect to which we and our subsidiaries
entered into contracts of sale during the six-month period ending on
the measurement date multiplied by the average book value of all
finished lots as of such date and (y) 40% of consolidated tangible net
worth as of such date.

272. The Form S-4 also stated in its risk disclosures:

In addition, the indentures governing the notes and our other
outstanding notes and our other debt instruments require us to
maintain specified financial ratios and satisfy certain financial
condition tests which may require that we take action to reduce our
debt or to act in a manner contrary to our business objectives in order
to avoid an event of default ....A breach of any of these covenants or
our inability to maintain the required financial ratios could result in a
default under the related indebtedness. If a default occurs, some or all
of our outstanding debt, together with accrued interest and other fees,
could be declared immediately due and payable.

273. Beazer's credit facility was also central to its liquidity. As explained

by Defendant O'Leary in a June 20, 2006 announcement of an increase of Beazer's

credit facility:
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The increase in our revolving credit facility provides Beazer Homes
with enhanced liquidity to continue to opportunistically grow our
business.... We greatly appreciate the support and confidence of our
bank syndicate, and are pleased to welcome two new lenders, Calyon
and Natexis Banque Populaires. The success of this transaction
illustrates our banks' confidence in Beazer Homes and its strategy.

274. Further, the note offerings during the Class Period were issued

pursuant to an indenture, which was supplemented as of June 6, 2006, containing

the following additional covenants:

(a) In the event that the Consolidated Tangible Net Worth of the
Company is less than $85 million at the end of any two consecutive
fiscal quarters (the last day of the second fiscal quarter being referred
to in the Indenture as the "Deficiency Date ), within 30 days after the
end of each such period or 60 days in the event that the end of the
period is the end of the Company's fiscal year, the Company will so
notify the Trustee in writing by delivery of an Officers' Certificate
and will offer to purchase from all Holders (a "Net Worth Offer ), and
will purchase from Holders accepting such Net Worth Offer on the
date fixed for the closing of such Net Worth Offer (the "Net Worth
Offer Date ), 10% of the original outstanding principal amount of the
Notes (the "Net Worth Amount ) at an offer price (the "Net Worth
Offer Price ) in cash in an amount equal to 100% of the aggregate
principal amount thereof plus accrued and unpaid interest, if any, to
the Net Worth Offer Date....

275. In the First Supplemental Indenture dated May 21, 2001, Beazer

defined "Consolidated Tangible Net Worth as stockholders ' equity, including

preferred stock valuable as equity under GAAP. "Stockholders equity is defined

as assets minus liabilities, preferred stock [which Beazer specifically includes] and

intangible assets such as goodwill. http://www.investorwords.com/
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4737/stockholders_equity .html. Accordingly, "Consolidated Tangible Net Worth

was directly affected by Beazer's improper accounting and fraudulent mortgage

origination practices in that through such practices the Company obtained scores of

loans, which, in turn , led to an increase in assets.

276. Throughout the Class Period, the Beazer Defendants were motivated

to commit fraud to comply with, among others, these covenants. These covenants

were derived from financial information that Beazer has now conceded was

misstated during the Class Period. For example, "the adjusted land value

covenant, which was a function of "the book value of finished lots subject to a

contract of sale, is tied to Defendants' misstatements concerning inventory

impairments, which Defendants belatedly wrote down in the recent restatement.

Defendants were motivated to avoid taking impairments related to the value of

land at any cost to satisfy this covenant.

277. Similarly , the Beazer Defendants were motivated to commit, and

allow, fraudulent mortgage origination practices to comply with the Consolidated

Tangible Net Worth covenant because that covenant was a function of Beazer's

assets, and Beazer' s assets increased as a result of the mortgage origination

practices and improper accounting.
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278. The Beazer Defendants were well aware of the importance of the debt

covenants . During a conference call on July 27, 2006, Defendant McCarthy stated:

Now turning to the balance sheet and our liquidity position - at June
30th net debt to cap stood at 52% and we expect our net debt to total
capitalization to be within our year-end target of under 50% at
September 30th after completing what's historically our strongest
quarter for closings and cash generation. During the third quarter we
increased our revolving credit facility and completed two debt
offerings - strengthening our financial position and enhancing our
liquidity.

279. Similarly, in a conference call dated September 12, 2006, Defendant

O'Leary said:

Balance sheet and liquidity, critically important. Our commitment to
the agencies is to keep our debt-to-cap under 50%. Now liquidity is
the key thing....

In terms of liquidity, we are in the best shape this Company has been
in since I got here. We watch our covenants very closely....

Keeping this debt-to-cap ratio and maintaining our liquidity to me,
again, will be the most important thing and those who do extremely
well coming out of this downturn.

280. As noted above, on December 19, 2006, after Beazer filed its 2006

Form 10-K with the SEC on December 8 , 2006, Moody' s issued a press release

changing Beazer's ratings outlook to negative from stable, noting that the

Company's rating could be stressed if it came close to its debt covenant

limitations, and stating:
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The negative ratings outlook is based on Moody's expectation that
headroom under the company's interest coverage covenant will
narrow significantly in fiscal 2007; that other earnings-based metrics
(gross margins and return on assets) will continue to weaken, possibly
slipping into low Ba territory; and that even though cash flow is
expected to turn positive in fiscal 2007, this expectation is based in
part on a large volume of cancelled homes being moved out of
inventory and on the currently high cancellation rates being reduced
considerably.

The ratings take into consideration Beazer's solid market share
positions in its major markets, anticipated positive cash flow
generation in fiscal 2007, and geographic diversification.
Simultaneously, the ratings consider Beazer's below-peer-group-
average margins and returns, the decision to shrink operations and
potentially devote excess cash flow to share repurchases, tightness
under the company's interest coverage covenant, and the cyclical
nature of the homebuilding industry.

The outlook could stabilize if the company becomes strongly free cash
flow positive, maintains headroom in the interest coverage covenant
in its bank credit facility, and reduces debt leverage below 50%.
Factors that could stress the outlook and ratings will include Beazer's
experiencing considerable tightness under the interest coverage
covenant or re-leveraging the balance sheet to above 55% for
acquisitions, share repurchases, or because of major impairment or
product liability charges.

281. Analysts Sue Berliner and Elizabeth Carter of Bear Steams issued a

report on January 25, 2007, noting that Beazer was at risk of violating its debt

covenants:

In light of the significant reduction in guidance, it appears that
the company could violate its interest coverage covenant on its
bank agreement (maintenance-based), which could result in a
downgrade from Moody's. We project that the company will take
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out the 8.625% notes due 2011 ($200 million) to try to avoid
violating its interest coverage covenant in its bank agreement.
The interest coverage covenant in the bond indenture is on an
incurrence basis . (Emphasis in original.)

282. On April 9, 2007 , after revelations in March regarding the government

investigations into Beazer's mortgage practices, Fitch revised its ratings outlook

for Beazer down to Negative from Stable. Fitch based its downward revision on

the challenges in the industry, as well as noting that "[e]xtensive media focus on

the company's mortgage banking activities in one metropolitan market and a

subsequent HUD inquiry may, for a time, divert management attention.

283. On July 26, 2007, Beazer reported that it had replaced its $1 million

unsecured revolving credit facility (which would mature in August 2009) with one

for $500 million (which would mature in 2011 ). This new agreement with an

accordion feature, Beazer explained, would permit the aggregate commitment to

increase to $1 billion dollars.

284. As reported in an August 6, 2007 news article in Financial Week,

"Builders Beg Banks to Ease Interest Covenants, the reason Beazer was forced to

cut its revolving credit facility in half was that Beazer was unable to satisfy the

EBITDA covenant, forcing it to request a modification of the EBITDA covenant:

With EBITDA falling , some home builders have started asking their
banks to loosen the interest coverage covenant on credit lending deals,
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which typically puts a minimum on the ratio between EBITDA and

total interest expense.

Beazer modified that covenant at the end of last month. In its former
credit facility, the bank syndicate, led by Citigroup and Wachovia,
required the company to maintain EBITDA of at least two times
interest expense. In the new facility, EBITDA must now equal or
exceed 1.1 times for the next nine quarters, increasing to 1.5 times in
the 10th quarter and 1.75 times thereafter. "As the spring selling
season didn't materialize, it became more obvious that we would have
to change the interest coverage covenant, said Cory Boydston, senior
vice president and treasurer with Beazer.

"It's really the one that bothers everyone. There's plenty of cash, but
there's no earnings to cover interest. [...]

While banks have been accommodating with home builders, they have
also expected some trade-offs to contain risk. In the case of Beazer,
the size of the credit facility was cut to $500 million from $1 billion.

285. The Company announced on September 10, 2007, as a result of its

failure to file its quarterly report on Form 10-Q for the quarter ended June 30, 2007

due to accounting improprieties, Beazer received notice of default under multiple

outstanding senior notes.

286. On September 17, 2007, the Company filed a Form 8-K with the SEC

attaching an amendment to its warehouse line of credit reducing the maximum

available borrowing capacity to $17.5 million (from $100 million) and providing

waivers of potential defaults arising from potential breaches of certain covenants

and representations relating to matters underlying the previously disclosed Audit

Committee investigation.
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287. In the October 11, 2007 press release announcing Beazer's Audit

Committee's preliminary findings, Beazer provided an update on the Company's

credit facilities:

Credit Facilities

On October 10, 2007, the Company entered into a waiver and
amendment of its revolving credit facility, waiving events of default
under the facility arising from the Company's decision to restate its
financial statements.

The Company has also received similar waivers under its two secured
credit facilities.

288. Overall, the Company's note offerings and other financing were

facilitated by the market's false impression of the Company' s success , which, in

turn, was fostered by the material misrepresentations and omissions complained of

herein. Indeed, following the revelations regarding Beazer's improper practices

and accounting, the rating agencies downgraded Beazer's debt securities.

DEFENDANTS' FALSE AND MISLEADING STATEMENTS

1. False Statements for 2005

A. 1Q 2005

1. Press Release

289. On January 27, 2005, the first day of the Class Period, the Company

issued a press release titled "Beazer Homes Reports Record Fiscal Quarter EPS of

$4.70, up 38% (for the period ended December 31, 2004), wherein Beazer
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announced a record backlogs and raised its financial outlook for fiscal 2005.

Specifically, the press release reported the following results:

• Total revenues: $911.8 million (up 12.6%)

• Home closings : 3,574 (down 0.9%)

• New orders: 3,545 (up 7.3%)

Record Backlog

• Backlog at 12/31/04: 8,427 homes (up 18.3%), sales
value $2.35 billion (up 42.3%)

290. The press release quoted Defendant McCarthy with respect to

backlog: "We believe this sizeable backlog increase provides the basis for

continued strong performance as we move forward in fiscal 2005... Our strong

backlog coupled with expectations of continued strength in the housing market

give us confidence in our future growth opportunities.

291. With respect to reserves, the press release stated: "As the Company

receives and evaluates claims pursuant to the settlement [of the Trinity Homes

water intrusion class action], it will accrue estimated costs to resolve those claims.

5 Backlog refers to homes for which sales contracts have been signed and includes
"new orders.
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2. Conference Call

292. On the same day, Beazer held a conference call with analysts to

discuss the results for the first quarter of fiscal 2005. Defendants McCarthy and

O'Leary participated in the conference call. In the opening remarks, Defendant

McCarthy stated:

Today we're very pleased to announce record financial results for our
first quarter of fiscal 2005. Revenues of $912 million were up 13%,
and new orders were up 7%, both indicating continued strength and
favorable conditions in the housing industry and our strong position
within the market. Our December quarter net income was
$70 million and the earnings per share of $4.70 both represent
December quarterly records increasing 48% and 38% respectively.

In the December quarter new orders totaled 3,545 homes,
representing an increase of 7% year over year...

293. Also in the opening remarks , Defendant O'Leary stated:

For the quarter ended December 31st, 2004, revenues totaled almost
912 million, a first quarter record and a 13% increase over last year's
December quarter. On a last 12 month basis this revenue level
achieved in the December quarter yielded calendar year 2004
revenues in excess of $4 billion. This revenue increase was achieved
despite a slight decrease in unit closings year over year, as our
average sales price increased to $252,600 a 15% increase year-over-
year and a result of improved mix and measured price increases.

As we've seen in prior quarters, revenues are increasing at a greater
rate than units as we benefit from improved pricing power in most of
our major markets, improved mix, demonstrated by strong closings in
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markets with higher average sales prices, and the execution of our

price point diversification strategies.

294. Defendant McCarthy added:

Our focus on these strategic initiatives combined with record backlog
and the expectations of continued strength in the housing market
provide us confidence in future growth opportunities.

As we continue in fiscal 2005, our strong backlog of $2.35 billion, up
42%, coupled with expectations of continued strength in the housing
market and excellent opportunities for large public builders, provide
us confidence in our future growth prospects.

3. Form 10-Q

295. On January 27, 2005, Beazer filed its Form 10-Q for the first quarter

of fiscal 2005 (the period ended December 31, 2004) ("1Q05 10-Q ), repeating the

financial results announced in the press release of earlier that day. The 1 Q05 10-Q

is signed by Defendant O'Leary and represented that the consolidated financial

statements contained therein were prepared in accordance with GAAP.

296. Beazer reported Results Of Operations in the 1Q05 10-Q as follows:

1Q FY 2005 Financial
Results

Current Period
Three months

ended
12/31/2004

Prior Period
Three months

ended
12/31/2003

Increase
(Decrease)

%

Revenue $911.8 million $810.1 million 12.6%

Homes closed 3,574 3,608 (0.9%)

New Orders 3,545 3,304 7.3%

Backlog ($) $2.350 billion $1.651 billion 42.3%

144



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 157 of 365

1Q FY 2005 Financial Current Period Prior Period Increase
Results Three months Three months (Decrease)

ended ended %
12/31/2004 12/31/2003

Number of Homes in 8,427 7,122 18.3%
Backlog

(% increase/(decrease))

Average Home Price in $278,900 $231,900 20.3%
Backlog

Average Sales Price of $252,600 $219,000 15.3%
Homes

Gross Margin 23.6% 20.4% 3.2%
(calculated) (calculated)

297. Management' s Discussion and Analysis in the I Q05 10-Q provided

the following description of the mortgage services provided to buyers of Beazer

homes:

Additional Products and Services for Homebuyers. In order to
maximize our profitability and provide our customers with the
additional products and services that they desire, we have
incorporated design centers and mortgage origination operations into
our business.... Additionally, recognizing the homebuyer's desire to
simplify the financing process, we originate mortgages on behalf of
our customers through our subsidiary Beazer Mortgage Corporation,
or Beazer Mortgage. Beazer Mortgage originates, processes and
brokers mortgages to third party investors. Beazer Mortgage generally
does not retain or service the mortgages that it brokers.

298. The 1Q05 10-Q provided the following description of Beazer's

accounting policy for "Warranty Reserves :

We provide a limited warranty (ranging from one to two years) of
workmanship and materials with each of our homes. Such warranty
covers defects in plumbing, electrical, heating, cooling and ventilating
systems and construction defects. In addition, we provide a warranty
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(ranging from a minimum of ten years up to the period covered by the
applicable statute of repose) with each of our homes, covering
construction defects only. Since we subcontract our homebuilding
work to subcontractors who generally provide us with an indemnity
and a certificate of insurance prior to receiving payments for their
work, claims relating to workmanship and materials are generally the
primary responsibility of our subcontractors.

As noted above, our warranty reserves at December 31, 2004 and
September 30, 2004 include accruals for Trinity moisture intrusion
and related mold issues. Warranty reserves are included in accrued
expenses in the consolidated financial statements. We record reserves
covering our anticipated warranty expense for each home closer.
Management reviews the adequacy of warranty reserves each
reporting period based on historical experience and management's
estimate of the costs to remediate the claims and adjusts these
provisions accordingly . While we believe that our warranty reserves
are adequate, there can be no assurances that historical data and trends
will accurately predict our actual warranty costs or that future
developments might not lead to a significant change in the reserve.

299. The I Q05 10-Q provided the following representations regarding

Beazer' s accounting policy for "Homebuilding Revenues and Costs :

Revenuefrom the sale ofa home is recognized when the closing has
occurred and the risk of ownership is transferred to the buyer. All
associated homebuilding costs are charged to cost of sales in the
period when the revenues from home closings are recognized.
Homebuilding costs include land and land development costs (based
upon an allocation of such costs, including costs to complete the
development, or specific lot costs), home construction costs (including
an estimate of costs, if any, to complete home construction),
previously capitalized indirect costs (principally for construction
supervision), capitalized interest and estimated warranty costs. Sales
commissions are included in selling, general and administrative
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expense when the closing has occurred. All other costs are expensed
as incurred.

300. The Notes to Consolidated Financial Statements contained in the

1Q05 10-Q stated that Beazer had warranty reserves at December 31, 2004 of

$86,163,000, with provisions of $18,315,000 and payments of ($10,847,000), and

repeated the accounting policy for warranty reserves described above. (See ¶ 298

above.)

301. The I Q05 10-Q also reiterated Beazer's fiscal 2005 outlook of

earnings per share of $20.00-$21.006 per share and made the following

representations with respect to its Outlook: "Our strong backlog coupled with

expectations of continued strength in the housing market give us confidence in our

future growth opportunities.

302. The I Q05 10-Q contained the following assurance as to the

effectiveness of Beazer's internal controls in "Item 4. Controls and Procedures :

As of December 31, 2004, the end of the period covered by this report
on Form 10-Q, an evaluation was performed under the supervision
and with the participation of Beazer Homes' management, including
the CEO and CFO, of the effectiveness of the design and operation of
our disclosure controls and procedures (as defined in Rules 13a-15(e)
and 15d-15(e) under the Securities Exchange Act of 1934, as amended
(the "Exchange Act )). Based on that evaluation, Beazer Homes'

6 This is prior to Beazer's three-for-one stock split in February 2005. Post-split
the outlook equals $6.67-$7.00 per share.

147



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 160 of 365

management, including the CEO and CFO, concluded that, as of
the end of the period covered by this report, our disclosure controls
and procedures were effective to ensure that required information
will be disclosed on a timely basis in our reports filed under the
Exchange Act. No changes in Beazer Homes' internal control over
financial reporting were identified during the evaluation described
above that occurred during the Company's first fiscal quarter that
have materially affected, or are reasonably likely to materially affect,
the Company's internal control over financial reporting.

303. The I Q05 10-Q also included certifications by Defendants McCarthy

and O'Leary pursuant to 17 CFR 240.13a-14 promulgated under Section 302 of the

Sarbanes-Oxley Act of 2002, attesting to the accuracy of the financial results

reported in the 10-Q and adequacy of Beazer's internal controls as follows:

I, ... of Beazer Homes USA, Inc., certify that:

1. I have reviewed this quarterly report on Form 10-Q of Beazer
Homes USA, Inc.;

2. Based on my knowledge, this quarterly report does not contain
any untrue statement of a material fact or omit to state a material fact
necessary to make the statements made, in light of the circumstances
under which such statements were made, not misleading with respect
to the period covered by this quarterly report;

3. Based on my knowledge, the financial statements, and other
financial information included in this quarterly report, fairly present in
all material respects the financial condition, results of operations and
cash flows of the registrant as of, and for, the periods presented in this
quarterly report;

4. The registrant's other certifying officer and I are responsible for
establishing and maintaining disclosure controls and procedures (as
defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) for the
registrant and we have:
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(a) designed such disclosure controls and procedures, or
caused such disclosure controls and procedures to be designed
under our supervision, to ensure that material information
relating to the registrant, including its consolidated subsidiaries,
is made known to us by others within those entities, particularly
during the period in which this quarterly report is being
prepared;

(b) evaluated the effectiveness of the registrant's disclosure
controls and procedures and presented in this report our
conclusions about the effectiveness of the disclosure controls
and procedures, as of the end of the period covered by this
report based on such evaluation; and

(c) disclosed in this report any change in the registrant's
internal control over financial reporting that occurred during the
registrant's most recent fiscal quarter that has materially
affected, or is reasonably likely to materially affect, the
registrant's internal control over financial reporting; and

5. The registrant ' s other certifying officer and I have disclosed,
based on our most recent evaluation of internal control over financial
reporting , to the registrant ' s auditors and the audit committee of the
registrant ' s board of directors:

(a) all significant deficiencies and material weaknesses in the
design or operation of internal control over financial reporting
which are reasonably likely to adversely affect the registrant's
ability to record, process, summarize and report financial
information; and

(b) any fraud, whether or not material, that involves
management or other employees who have a significant role in
the registrant's internal controls over financial reporting.
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304. The I Q05 10-Q also included certifications by Defendants McCarthy

and O'Leary pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section

906 of the Sarbanes-Oxley Act of 2002, attesting to the accuracy of the 10-Q:

In connection with the Quarterly Report of Beazer Homes USA, Inc.
(the "Company ) on Form 10-Q for the period ending December 31,
2004 as filed with the Securities and Exchange Commission on the
date hereof (the "Report ), I, ..., certify, pursuant to 18 U.S.C. §
1350, as adopted pursuant to § 906 of the Sarbanes-Oxley Act of
2002, that:

(1) The Report fully complies with the requirements of section 13(a)
or 15(d) of the Securities Exchange Act of 1934; and

(2) The information contained in the Report fairly presents, in all
material respects, the financial condition and result of operations of
the Company.

305. Every Form 10-Q and Form 10-K filed by the Company during the

Class Period included certifications pursuant to Sections 302 and 906 of the

Sarbanes-Oxley Act of 2002 by Defendants McCarthy and O'Leary substantially

similar to that above.

4. Reasons for Falsity

306. The Beazer Defendants' statements concerning the Company's I Q05

financial results (see ¶¶ 289-290, 292-296, 300-301 above) were materially false

and misleading because they failed to disclose that the Company was actually

driving profits by engaging in improper closing and mortgage origination practices,

and engaging in improper accounting manipulations to misrepresent profit.
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307. In addition, as described in detail above, the financial results and

accounting policies reported in the I Q05 press release, conference call and Form

10-Q were materially false and misleading and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;

(c) the Company recognized revenue on home sales prematurely by

closing on homes prior to receiving funding for the loan on the home ("dry close );

(d) the number of closings reported included closings on homes

prior to their completion;

(e) gross margins and earnings were misstated/overstated as a

result of Beazer's misstatements of revenue and understatement of the cost of

home construction;

(f) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;
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(g) the aggregate dollar value of homes and the average sales price

of homes in backlog increased as a result of Beazer's improper mortgage practices

that pushed through financing for homebuyers who did not qualify;

(h) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;

(i) warranty reserves were misstated because the reserves

improperly included amounts for incentive and per diem payments made to

customers whose homes closed prior to completion;

(j) such incentive and per diem payments were misclassified and

improperly included in warranty expense and warranty reserves; and

(k) the Company caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts that were appropriate.

308. The Beazer Defendants' statements in the 1Q05 10-Q regarding

Beazer's mortgage services were materially false and misleading and omitted

material facts because they failed to disclose that Beazer abused Beazer

Mortgage's deal control , enabling Beazer to boost its revenue by driving sales of

Beazer homes through improper mortgage and lending practices as described

above in paragraphs 53 through 106 and 111 through 123.
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309. Contrary to the Beazer Defendants' representations that the

Company' s financial statements were prepared in accordance with GAAP and that

they fairly presented the financial condition, results of operations and cash flows of

the Company, Beazer's financial statements were misstated as described above.

310. Moreover, contrary to the Beazer Defendants' representations that the

Company had adequate internal controls and procedures in place, Beazer did not in

fact have adequate internal controls and procedures in place. Furthermore, it was

common practice for Beazer to override existing internal controls for the purpose

of overstating revenue and manipulating earnings.

311. Defendants' statements regarding the outlook for 2005 (see ¶ 301

above) were materially false and misleading and omitted material facts because

they failed to disclose that the current results had been achieved through improper

closing, mortgage, and accounting practices and that future results would also be

achieved through improper closing, mortgage, and accounting practices that were

not sustainable over the long term.

312. Defendants' statements regarding backlog (see ¶¶ 290, 294, 301

above) were materially false and misleading and omitted material facts because

backlog was misstated since Beazer failed to record cancellations until they could

be replaced with a sale and backlog was driven by improper mortgage practices.
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Therefore, Defendants' statements in the press release, conference call and I Q05

10-Q regarding Beazer's "continued strong performance, "future growth

opportunities, and "future growth prospects were materially false and misleading

because they were based on misstated backlog. Moreover, Beazer's growth

prospects were not a result of Beazer's backlog, but, rather, Beazer's improper

closing, mortgage, and accounting practices.

313. Defendants McCarthy and O'Leary 's statements during the

conference call concerning net income and attributing Beazer's record financial

results to the strong housing market were materially false and misleading and

omitted material facts because Beazer's record results were actually the result of

earnings management by Defendants through the use of improper accounting,

closing, and mortgage practices.

B. 2Q FY 2005 Financial Results - Record Backlog

1. Press Release

314. On April 28, 2005, Beazer issued a press release reporting results for

the second fiscal quarter of 2005 (the period ended March 31, 2005), announcing

record backlog and raising the outlook for fiscal 2005. Specifically, the press

release reported the following results:

• Total revenues: $976.2 million (up 11.4%)
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• Reported net loss of ($84.3) million, or ($2.09) per share,
which includes a non-cash goodwill impairment charge
of ($130.2) million, or ($3.22) per share, and charges
associated with the class action settlement for Trinity
Homes of ($45.0) million, or ($0.69) per share. The
Company preliminarily announced estimates for both of
these charges on March 29, 2005 of approximately
$131.0 million and $40.0 million, respectively.

• Home closings : 3,602 (down 2.2%)

• New orders: 5,239 (up 4.1%)

• Backlog at 3/31/05: 10,064 homes (up 18. 8%), sales
value $2.9 billion (up 42.3%)

315. The press release quotes Defendant McCarthy attributing Beazer's

increase in revenues and new orders to "favorable conditions in the housing

industry and Beazer Homes' strong market positions. McCarthy added that

Beazer ' s "all-time record level of Backlog "provides us with a high degree of

confidence in raising our outlook for the year.

316. The press release also quoted Defendant McCarthy raising the outlook

for fiscal 2005 from a range of $6.67-$7.00 to a range of $7.00-$7.25 for fiscal

2005, basing this increase on "Record backlog coupled with expectations of

continued strength in the housing market and our continued execution on our

strategic initiatives give us confidence in our future growth opportunities.
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2. Conference Call

317. On April 28, 2005 , Beazer also held a conference call with analysts to

discuss the results for the second fiscal quarter of 2005. Defendants McCarthy and

O'Leary participated in the conference call. During the opening remarks,

Defendant McCarthy commented on the Company' s record backlog:

Overall, we start the second half of fiscal 2005 with unprecedented
record backlog of $2.9 billion, up 42% over the prior year, which
coupled with expectations of continued strength in the housing market
and the continued execution of our strategic initiatives gives us
confidence in our future growth opportunities.

318. In response to a question from an analyst, Defendant McCarthy

added:

I think the thing to focus on, Tony [sic] is just the size of the backlog
now and as Jim pointed out in a previous question, the way that
backlog is distributed between you know, our really strong markets
between the Midwest, the mid-Atlantic and Florida, so you know, we
are very optimistic that as we deliver those units through these next
two quarters we are going to see, you know, see the benefits of that...
. The backlog is at the highest level it's been, you know, being up
42% in dollar value compared to a year ago is an enormous jump. So
we now need to focus on getting those units delivered in these next
two quarters.

3. Form 10-Q

319. On April 28, 2005, Beazer filed its Form 10-Q for the second quarter

of fiscal 2005 (the period ended March 31, 2005) with the SEC (the "2Q05 10-Q ).

The 2Q05 10-Q repeated the financial results announced in the April 28, 2005
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press release and represented that the consolidated financial statements contained

therein were prepared in accordance with GAAP. The 2Q05 10-Q was signed by

Defendant O'Leary and included certifications pursuant to Sections 302 and 906 of

the Sarbanes-Oxley Act of 2002 by Defendants McCarthy and O'Leary

substantially similar to those included with the 1Q05 10-Q. (See ¶¶ 303-304

above.)

320. The 2Q05 10-Q reported the following results of operations:

2Q FY 2005 Current Period Prior Period Increase Current Period Prior Period Increase
Financial Three Months Three Months (Decrease) Six Months Six Months (Decrease)
Results ended ended % ended ended %

3/31/2005 3/31/2004 3/31/2005 3/31/2004
Revenue $976.2 million $876.6 million 11.4% $1.888 billion $1.687 11.9%

billion

Homes closed 3,602 3,684 (2.2%) 7,176 7,292 (1.6%)

New Orders 5,239 5,032 4.1% 8,784 8,336 5.4%

Backlog ($) $2.898 billion $2.036 billion 42.3%

Number of 10,064 8,470 18.8%
Homes in
Backlog (%
increase/
(decrease))

Average Home $288,000 $240,400 19.8%
Price in
Backlog

Average Sales $266,700 $231,500 15.2% $259,700 $225,300 15.3%
Price ofHomes

Gross Margin 18.5% 20.3% (1.8%) 21.0% 20.3% (0.7%)
(calculated) (calculated) (calculated) (calculated)

321. The 2Q05 10-Q attributed the increase in the number of homes in

backlog to "continued strong order trends in [Beazer's] Mid-Atlantic region, most

of the Southeast region and Arizona and Southern California in the West region.
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322. The 2Q05-10-Q stated that the average sales price of homes closed

increased "due primarily to strong demand and constraints on the supply of

available housing in many of [Beazer's] markets.

323. The 2Q05 10-Q repeated the description of the mortgage services

provided to buyers of Beazer homes in substantially similar language as that in the

1 Q05 10-Q. (See ¶ 297 above.)

324. The 2Q05 10-Q stated that Beazer had warranty reserves at March 31,

2005 of $136,715,000, with provisions of $53,981,000 and payments of

$10,897,000, and repeated the description of the Company's accounting policy for

warranty reserves in substantially the same language as in the 1 Q05 10-Q. (See ¶

298 above.)

325. The 2Q05 10-Q repeated the Company's accounting policy for

homebuilding revenue and costs in substantially the same language as in the 1Q05

10-Q. (See ¶ 299 above.)

326. The 2Q05 10-Q repeated the outlook for fiscal 2005 announced in the

press release raising projected EPS to $7.00-$7. 25 from a range of $6.67-$7.00

before the goodwill impairment charge recorded in the second quarter.
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327. The 2Q05 10-Q again assured investors of the effectiveness of

Beazer ' s internal controls in substantially the same language as in the 1Q05 10-Q.

(See ¶ 302 above.)

4. Reasons for Falsity

328. The Beazer Defendants' statements concerning the Company's 2Q05

financial results (see ¶¶ 314-322 above) were materially false and misleading

because they failed to disclose that the Company was actually driving profits by

engaging in improper closing and mortgage origination practices, and engaging in

improper accounting manipulations to misrepresent profit.

329. In addition, as described in detail above, the financial results and

accounting policies reported in the 2Q05 press release, conference call and Form

10-Q were materially false and misleading and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;

(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;
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(d) the number of closings reported included closings on homes

prior to their completion;

(e) gross margins and earnings were misstated/overstated as a

result of Beazer's misstatements of revenue and understatement of the cost of

home construction;

(f) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;

(g) the aggregate dollar value of homes and the average sales price

of homes in backlog increased as a result of Beazer's improper mortgage practices

that pushed through financing for homebuyers who did not qualify;

(h) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;

(i) warranty reserves were misstated because the reserves

improperly included amounts for incentive and per diem payments made to

customers whose homes closed prior to completion;

(j) such incentive and per diem payments were misclassified and

improperly included in warranty expense and warranty reserves; and
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(k) the Company caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts that were appropriate.

330. Defendants' statements in the 2Q05 Form 10-Q regarding Beazer's

mortgage services were materially false and misleading and omitted material facts

because they failed to disclose that Beazer abused Beazer Mortgage ' s deal control,

enabling Beazer to boost its revenue by driving sales of Beazer homes through

improper mortgage practices as described above in paragraphs 53 through 106 and

111 through 123.

331. Contrary to Defendants ' representations that the Company' s financial

statements were prepared in accordance with GAAP and that they fairly presented

the financial condition, results of operations and cash flows of the Company,

Beazer's financial statements were misstated as described above.

332. Moreover, contrary to Defendants ' representations that the Company

had adequate internal controls and procedures in place, Beazer did not in fact have

adequate internal controls and procedures in place. Furthermore, it was common

practice for Beazer to override existing internal controls for the purpose of

overstating revenue and manipulating earnings.
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333. Defendants' statements regarding the outlook for 2005 were

materially false and misleading and omitted material facts because they failed to

disclose that the current results had been achieved through improper closing,

mortgage, and accounting practices and that future results would also be achieved

through improper closing, mortgage, and accounting practices that were not

sustainable over the long term.

334. Defendant McCarthy' s statements in the press release and during the

conference call regarding backlog were materially false and misleading and

omitted material facts because the "all-time record level backlog was misstated

since Beazer failed to record cancellations until they could be replaced with a sale

and backlog (see ¶¶ 315-318 above) was driven by improper mortgage practices.

Therefore, Defendants' statements in the press release and conference call

regarding Beazer's "high degree of confidence in raising outlook for the year and

"future growth opportunities were materially false and misleading because they

were based on misstated backlog. Moreover, Beazer's outlook and growth

prospects were not a result of Beazer's backlog, but, rather, Beazer's growth was

in fact driven by the Company's improper closing, mortgage, and closing practices.
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C. 3Q 2005 Financial Results - Record Quarterly Net Income and
EPs

1. Press Release

335. On July 28, 2005, Beazer announced financial results for third fiscal

quarter of 2005 (ended June 30, 2005) in a press release titled "Beazer Homes

Reports Record Fiscal Third Quarter Net Income up 89% and Dollar Value

Backlog up 35%; Raises FY 2005 Outlook, announcing results that were "an all-

time record for quarterly net income and earnings per share :

• Record diluted EPS: $2.50 (up 76.1% vs. $1.42 in prior
year)

• Home closings : 4,631 (up 14.0%)

• Total revenues: $1,293.2 million (up 28.1 %)

• Gross profit from home construction: $312.9 million (up
60.4%)

• Gross margin from home construction: 24.8% (up 510
basis points)

• Operating income: $178.6 million (up 85.6%)

• Operating margin: 13.8% (up 430 basis points)

• Net Income: $112.7 million (up 88.9%)

• New orders: 5,202 homes (up 6.8%), sales value $1.49
billion (up 18.0%)

• All-time record backlog at June 30, 2005: 10,635 homes
(up 14.6%), sales value $3.12 billion (up 35.4%)
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336. The press release quoted Defendant McCarthy discussing Beazer's

"all-time record level backlog and stating, "[t]his sizeable backlog increase

provides the basis for strong performance as we move forward into the final

quarter of fiscal 2005 and enter fiscal 2006.. .

337. The July 28 , 2005 press release also quoted Defendant O'Leary

stating, "[wJe achieved record earnings and significantly improved margins this

quarter as our focus on profitable growth and accelerated closings yielded

significant returns....

338. In the July 28, 2005 press release, Defendants also raised the outlook

for diluted earnings per share from a range of $7.00 - $7.72 to a range of $8.00 -

$8.25 for fiscal 2005 before the goodwill impairment charge recorded in the

second quarter of fiscal 2005. Defendant McCarthy further commented, "[o]ur

performance for the nine months ended June 30, 2005, combined with record

backlog and expectations of continued strength in the housing market give us

confidence in our future growth opportunities.

2. Conference Call

339. On the same day, the Company held a conference call with analysts,

during which Defendants McCarthy and O'Leary repeated the results announced
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earlier that day in the press release. Defendant O'Leary commented on the record

revenues:

This record revenue was achieved on a 14% year-over-year growth in
unit closings , coupled with an increase in average sales price to
272,700, a 12% increase year-over-year. The growth in average sales
price reflects improvement, resulting from the success we are
experiencing in diversifying ourproduct offering and strong pricing
in each ofour major markets.

340. Defendant McCarthy commented on the Company's growth:

Our expectations have continued to strengthen in the housing market
and continued execution of these strategic initiatives gives us
confidence in our future growth opportunities. Furthermore, our
performance through the first nine months coupled with the record
levels of backlog give us a high degree of confidence in our
performancefor the balance ofthisfiscal year.

341. In response to questions by Michael Rehaut of J.P. Morgan,

Defendant O'Leary commented on the credit of Beazer ' s customers:

Q - Michael Rehaut : Okay. And lastly, could you just give average
LTV and cancellation rates for the quarter and where that was versus
last year?

A - James O'Leary : Sure, 85% LTV comparable to last year. I think
it is 21 and change, which is comparable to last year. And, as we shift
our mix as Ian just went through, you know, you will probably see it
remain at that level, you know, barring something unforeseen, because
our mix of buyers, the things that go through Beazer Mortgage
today is considerably better quality credit than it had been
historically. And we expect it to be roughly that throughout the next
six months as we work off backlog, about 20%.

Q - Michael Rehaut : And, I am sorry, just also average FICO score
and percent ofARMS as a percent of the mortgages?
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A - James O'Leary:... Our FICO is about 708 to 710, which is right
in the average of most of the big builders and I think reflective of the
improving credit quality ofmost ofour buyers. Our ARMs in total is
48% and the IO portion of total mortgages is about 20%. So, total
mortgages IO is at 20% and I think a key element of that that you
need to know, the reset provisions i.e. the lock in and subsequent reset
is almost all over three years. So, the preponderance of our ARMs,
that are IOs are over 30% - ARMs is 42%.

342. Defendants O'Leary and McCarthy further commented on the mix of

interest-only and adjustable-rate mortgages in response to a question by Dennis

McGill of Credit Suisse First Boston:

A - Ian McCarthy: ... So, I think as an industry, we are doing a
better job now. We are getting people into adjust more rate
mortgages, certainly if they want a 30 year fixed or 15 year fixed, they
can have that, it's still very competitive. But, I think this is something
that analysts are over concerned about. The credit scores are there.
Thepayments are affordablefor our buyers...

Q - Dennis McGill : I guess, maybe a better question is, do you
qualifybuyers at the full mortgage payment or do you qualify' them
at the IOpayment?

A - Ian McCarthy : Well, as Jim said earlier on, we at this time don't
have our own mortgage company. We don't originate these loans.
They are originated for us. So, I would say they are being qualified.
We don't have all that information. We've made a real effort to get
this information, to pass it on, because people are concerned. But
what I would say is, I think we've got good qualified buyers, we
don't see excess foreclosure in any of our markets within our
company. So, I think we've got a, obviously credit scores are being
well monitored and the underlying companies who are providing the
mortgage to these buyers of ours are getting a good buyer for the
product they 're offering. So I really don't think there is a concern
there at this time.
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3. Form 10-Q

343. The financial results reported on July 28, 2005 were repeated in a

Form 10-Q filed with the SEC on the same day (the "3Q05 10-Q ). The 3Q05 10-

Q was signed by Defendant O'Leary, represented that the consolidated financial

statements contained therein were prepared in accordance with GAAP, and

included certifications pursuant to sections 302 and 906 of the Sarbanes-Oxley Act

of 2002 by Defendants McCarthy and O'Leary substantially similar to those

included with the prior 10-Qs. (See ¶¶ 303-304 above.)

344. The 3Q05 10-Q reported the following results of operations:

3Q FY 2005 Current Period Prior Period Increase Current Period Prior Period Increase
Financial Three months Three months (Decrease) Nine Months Nine (Decrease)
Results ended ended % ended Months %

6/30/2005 6/30/2004 6/30/2005 ended
6/30/2004

Revenue $1.293 billion $1.009 billion 28.1% $3.181 billion $2.696 18.0%
billion

Homes closed 4,631 4,061 14.0% 11,807 11,353 4.0%

New Orders 5,202 4,869 6.8% 13,986 13,205 5.9%

Backlog ($) $3.122 billion $2.305 billion 35.4%

Number of 10,635 9,278 14.6%
Homes in
Backlog (%
increase/(decrea

se))
Average Home $293,500 $248,400 18.2%
Price in
Backlog

Average Sales $272,700 $244,200 11.7% $264,800 $232,100 14.1%
Price ofHomes

Gross Margin 25.5% 20.6% 4.9% 22.8% 20.4% 2.4%
(calculated) (calculated) (calculated) (calculated)
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345. The 3Q05 attributed the increase in new orders for the quarter to

increases in the Company's Southeast, Central, Midwest and Mid-Atlantic regions,

primarily in South Carolina, Texas, Ohio and Maryland. The increase for the nine

month period was attributed to increased orders in the Company's Mid-Atlantic

region (38.0%) and its Central region (27.1%).

346. The 3Q05 attributed the increase in number of homes in backlog to

"continued strong order trends in [Beazer's] Mid-Atlantic and Central regions and

most of [Beazer's] Southeast region.

347. The 3Q05 attributed the increase in average sale price "primarily to

strong demand and constraints on the supply of available housing in many of the

Company' s markets.

348. The 3Q05 10-Q repeated the description of mortgage services Beazer

offered customers buying homes from Beazer in substantially the same language as

in prior 10-Qs. (See ¶ 297 above.)

349. The 3Q05 10-Q repeated the Company's policy for homebuilding

revenue and costs in substantially the same language as in prior 10-Qs. (See ¶ 299

above.)

350. The 3Q05 10-Q stated that Beazer had warranty reserves at June 30,

2005 of $137,037,000 with provisions of $11,952,000 and payments of
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$11,130,000, and repeated the description of accounting policy for warranty

reserves in substantially the same language as in prior 10-Qs. (See ¶ 298 above.)

351. The 3Q05 10-Q again emphasized the Company's capabilities to

achieve greater profitability, again increasing projected EPS for fiscal year 2005 to

a range of $8.00 - $8.25, from a range of $7.00 - $7.25, excluding the goodwill

charge recorded in the second quarter, and further basing future projected growth

on Beazer's backlog:

Record backlog coupled with expectations of continued strength in
the housing market and continued execution of the strategic initiatives
that utilize size, scale and capabilities to achieve greater profitability
and increased market penetration gives us confidence in the
Company'sfuture growth opportunities.

352. The 3Q05 10-Q again assured investors of the adequacy of the

Company's internal controls in substantially the same language as in prior 10-Qs.

(See ¶ 302 above.)

353. In response to the record financial results announced on July 28, 2005,

as well as Defendants' statements in the press release, conference call and Form

10-Q, Beazer's shares rose from an opening price of $65.00 to a close of $66.91 on

heavier trading volume than usual of approximately 2.6 million shares.
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4. Reasons for Falsity

354. The Beazer Defendants' statements concerning the Company's 3Q05

financial results (see ¶¶ 335-340, 343-346, 350-351 above) were materially false

and misleading because they failed to disclose that the Company was actually

driving profits by engaging in improper closing and mortgage origination practices,

and engaging in improper accounting manipulations to misrepresent profit.

355. In addition, as described in detail above, the financial results and

accounting policies reported in the 3Q05 press release, conference call and Form

10-Q were materially false and misleading and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;

(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;

(d) the number of closings reported included closings on homes

prior to their completion;

170



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 183 of 365

(e) gross margins and earnings were misstated/overstated as a

result of Beazer's misstatements of revenue and understatement of the cost of

home construction;

(f) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;

(g) the aggregate dollar value of homes and the average sales price

of homes in backlog increased as a result of Beazer's improper mortgage practices

that pushed through financing for homebuyers who did not qualify;

(h) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;

(i) warranty reserves were misstated because the reserves

improperly included amounts for incentive and per diem payments made to

customers whose homes closed prior to completion;

(j) such incentive and per diem payments were misclassified and

improperly included in warranty expense and warranty reserves; and

(k) the Company caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts that were appropriate.

171



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 184 of 365

356. Defendants' statements in the 3Q05 10-Q regarding Beazer's

mortgage services were materially false and misleading and omitted material facts

because they failed to disclose that Beazer abused Beazer Mortgage ' s deal control,

enabling Beazer to boost its revenue by driving sales of Beazer homes through

improper mortgage practices as described above in paragraphs 53 through 106 and

111 through 123.

357. Contrary to Defendants ' representations that the Company' s financial

statements were prepared in accordance with GAAP and that they fairly presented

the financial condition, results of operations and cash flows of the Company,

Beazer's financial statements were misstated as described above.

358. Moreover, contrary to Defendants ' representations that the Company

had adequate internal controls and procedures in place, Beazer did not in fact have

adequate internal controls and procedures in place. Furthermore, it was common

practice for Beazer to override existing internal controls for the purpose of

overstating revenue and manipulating earnings.

359. Defendants' statements regarding the outlook for 2005 were

materially false and misleading and omitted material facts because they failed to

disclose that the current results had been achieved through improper closing,

mortgage, and accounting practices and that future results would also be achieved
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through improper closing, mortgage, and accounting practices that were not

sustainable over the long term.

360. Defendants' statements in the press release, conference call, and 3Q05

10-Q (see ¶¶ 336, 338, 340, 351 above) regarding backlog were materially false

and misleading and omitted material facts because backlog was misstated since

Beazer failed to record cancellations until they could be replaced with a sale and

backlog was driven by improper mortgage practices . Therefore, Defendants'

statements in the press release, conference call, and 3Q05 10-Q regarding Beazer's

"strong performance as we move forward into the final quarter of fiscal 2005 and

enter fiscal 2006, "future growth opportunities, and "performance for the balance

of this fiscal year were materially false and misleading because they were based

on misstated backlog. Moreover, Beazer's growth was not a result of Beazer's

backlog, but, rather, was in fact driven by the Company's improper closing,

mortgage, and accounting practices.

361. Defendant O'Leary' s statement in the press release attributing the

Company's record earnings and improved margins to Beazer's focus on profitable

growth and accelerated closings was materially false and misleading and omitted

material facts because Beazer's growth and results were in fact the result of

improper closing, mortgage, and accounting practices.
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362. Defendants O'Leary and McCarthy 's statements during the

conference call regarding the credit of Beazer's customers and the mix of interest-

only and adjustable-rate mortgages were materially false and misleading and

omitted material facts because Beazer abused Beazer Mortgage to engage in

improper mortgage practices in order to provide mortgages to homebuyers who did

not qualify.

D. New Credit Facility

363. On August 22, 2005, Beazer issued a press release titled "Beazer

Homes Announces Increased and Extended $750 Million Revolving Credit

Facility. In that press release, Defendants O'Leary is quoted as stating , "Our new

revolving credit facility will allow Beazer Homes to capitalize on the considerable

opportunities available to it by enhancing the liquidity needed to further our

strategic growth initiatives.

364. The statements contained in the August 22, 2005 press release were

materially false and misleading and omitted material facts because O'Leary failed

to disclose that Beazer was dependent on cash from the credit facility to remain

competitive and Beazer ' s business was driven by improper closing , mortgage, and

accounting practices.
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E. 4Q and FY 2005 Financial Results - Record EPS

1. Press Release

365. On November 2, 2005, Beazer reported its fourth quarter fiscal 2005

results for the period ending September 30, 2005, via a release headlined "Beazer

Homes Reports Record Fourth Quarter EPS of $3.61, up 98%; Company Issues

Outlook for Diluted EPS of $10.50 for Fiscal Year 2006 :

Quarter Ended September 30, 2005

• Net income of $164.4 million, or $3.61 per diluted share
(up 105.3% and 98.4%, respectively)

• Home closings : 6,339 (up 24.3%)

• Total revenues: $1.8 billion (up 49.8%)

• Gross margin from home construction: 23.9% (up 350
basis points)

• Operating income margin : 14.1% (up 350 basis points)

• New orders: 4,937 homes (up 15. 5%), sales value $1.4
billion (up 25.1%)

Year Ended September 30, 2005

• Reported net income of $262.5 million, or $5.87 per
diluted share, including the non-cash goodwill
impairment charge of $130.2 million incurred in Q2
2005.

• Adjusted net income of $392.8 million, or $8.72 per
diluted share, excluding the Q2 2005 non-cash goodwill
impairment charge (up 66.6% and 56.0%, respectively).
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• Home closings : 18,146 (up 10.3%)

• Total revenues: $5.0 billion (up 27.9%)

• Gross margin from home construction: 22.6% (up 290
basis points)

• Operating income margin: 9.7%

• Adjusted operating income margin, excluding the Q2
2005 non-cash goodwill impairment charge: 12.4% (up
270 basis points)

• New orders: 18,923 (up 8.2%)

• Backlog at 9/30/05: 9,233 homes (up 9.2%), sales value
$2.72 billion (up 21.7%)

366. Commenting on Beazer' s "surpassing numerous milestones,

Defendant McCarthy attributed the "all time company record[ ] revenues and

home closings, as well as the doubling of net earnings and strong new order growth

to "successful execution of our profitable growth initiatives.

367. Defendant McCarthy also commented on the outlook for fiscal 2006:

Our strong level ofbacklog, coupled with our current expectations for
further competitive advantages for large public builders such as
Beazer Homes provide us confidence in our future growth
opportunities.

2. Conference Call

368. After issuing the press release on November 2, 2005, the Company

held a conference call with analysts in which Defendants McCarthy and O'Leary
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participated. During the call, Defendant O'Leary again attributed Beazer's

continued growth to its profitable growth strategy and emphasized that this strategy

would help Beazer continue to grow in a "normalized housing market:

Our continued revenue growth this quarter reflects a key component
of our profitable growth strategy: increased market penetration,
focused on the country 's most attractive andprofitable markets; and
through price point diversification within these markets, we were
broadening our product offering to grow market share around existing
successful operations.

369. Defendant McCarthy also commented:

In conclusion, we are very pleased to have achieved record results as
our focus on profitable growth yielded significant returns. Despite
what appears to be a return to more normalized levels of activity in
the overall U. S. housing market, we firmly believe that the economic
growth in our major markets and the fundamentals of the housing
industry remain sound. Robust demographic trends combined with
constraints on land and housing supply will continue to provide
excellent opportunities for large public home builders such as Beazer
Homes, and we remain committed to achieving further profitable
growth through the execution of our strategic initiatives. That's:

1) Increased profitability by utilizing our size, scale and
capabilities;

2) Increase market penetration through focused product expansion
and price point diversification, and

3) Leverage our national brand which is built around the customer.

Specifically in 2006 and beyond, we intend to focus on expanding
market share in major markets through organic growth initiatives,
continuing to broaden and diversify our product range by utilizing
existing product successes throughout the organization, further driving
margin expansion through focused strategic and tactical initiatives

177



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 190 of 365

which are already yielding benefits, and rebalancing and reallocating
capital into those various opportunities that will maximize long-term
profitable growth. Our strong level of backlog coupled with our
expectation for further competitive advantages, for all public builders
such as for Beazer Homes, and continued execution of our profitable
growth strategy will result in continued growth and meaningfully
enhancedprofitability.

370. Defendant McCarthy projected EPS for FY 2006 of $10.50:

As such, our initial outlook for fiscal 2006 diluted earnings per share
is $10.50 per share, representing growth of 20% over adjusted
earnings per share of $8.72 in fiscal 2005. We expect our closings
and earnings to be distributed throughout the year similarly to our
historical distribution. This will be particularly pronounced this
year, due to our exceptionalfourth quarter performance . We expect
our distribution of net earnings to be about 40% in the first two
quarters, with contribution from Q I lower than Q2, and 60% in the
last two quarters, with Q4 contributing by far the most to annual net
earnings.

371. In response to a question by Dennis McGill of Credit Suisse First

Boston about the "normalization of the home building industry, Defendant

McCarthy stated that the Company's results were sustainable going forward:

You know, I don't think it's really relevant for us to try and dissect
what was strong and what was not strong. What we are saying today
is, what we are seeing today is, what we think are reasonably
sustainable numbers across the board. Today we are not seeing any
price depreciation. We're not seeing anything like that but what we
are seeing is a return to levels that we feel are sustainable as opposed
to - and we said this many times, whereas we can certainly benefit
from high double-digit growth, you know it comes through in the land
price as well. We don't think that's a good thing. We like to see
sustainable long-term price appreciation at the top line because that
feeds back down into all of our costs as well. I think we're in a level
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that we are forecasting today as sustainable, as normalized and

sustainable. And we believe within that, we can still give good results

going forward into 2006 and beyond.

372. In response to the financial results announced on November 2, 2005,

as well as Defendants' statements in the press release and conference call, Beazer

stock rose from an opening price on November 2, 2005 of $61.25 to a close of

$62.81 on unusually high trading volume of approximately 3.1 million shares.

3. Analyst Reports

373. Following the press release and conference call on November 2, 2005,

analysts issued reports praising Beazer's results and outlook for 2006. Gregg

Schoenleber and Nigel Coe of Deutsche Bank issued a report on November 2,

2005, stating:

Strong Fourth Quarter & FY05 - Outlook for `06 Looks Robust

Beazer continues to successfully implement its strategic growth
initiatives - Gross margins of 23.9%, up 350 bps, operating margins
of 14.1%, up 350bps - year-ending record backlog provides strong
earnings visibilityfor the 1St halfof `06.

Strong Year-End/FY05 Results - 350bps of Margin Expansion in
4Q

Beazer reported 4Q EPS of $3.61 vs. DB/Cons $3.00/$3.11, total
revenues of $1.81bn vs DB/cons $1.55bn. Beazer has begun to
successfully grow margins in-line with the group evidenced by a 350
bps expansion in both gross and operating margins in Q4. We
continue to believe Beazer's ability to capitalize on regional
economies of scale and diverse product line - aimed at the "sweet-
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spot of the market - will provide them a competitive advantage as

they enter 2006.

374. The Deutsche Bank analysts also raised their EPS estimates for 2006

to $10.54 from $10.48 "[b]ased on robust order growth in Q4, record backlog

levels, diverse product offering, broad geographic footprint and company

guidance.

375. Other analysts also raised their estimates for 2006 in response to the

press release and conference call. Stephen Kim of Citigroup issued a report on

November 3, 2005 , stating:

Perhaps most importantly, the company initiated FY06 guidance of
$10.50, higher than our $10.40 expectation and $10.44 Street
consensus.

Following the company's conference call, we are raising our
estimates . FY06 increases from $10.40 to $10.52 and FY07 $9.90 to
$10.35 primarily based on higher closings. Target price is maintained
at $95.

376. In a report dated November 4, 2005, L. Todd Vencil, Johyn F.

Kasprzak, Jr., and Paul Betz of BB&T Capital Markets raised their FY06 estimates

to $10.50 from $10.00. The BB&T analysts also noted that Beazer was "back on

track and had "put many of its recent problems behind it.

180



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 193 of 365

4. Press Release

377. On November 18, 2005, Beazer issued a press release announcing an

"Increased Focus on Profitable Growth Strategy; Board Authorizes Share

Repurchase Authorization of 10 Million Shares in which McCarthy stated:

The record results in the fourth quarter of fiscal 2005 reinforce the
effectiveness of our profitable growth initiatives in achieving greater
profitability by optimizing efficiencies, increasing market
penetration , and leveraging our national brand. During that quarter,
we improved homebuilding gross margin and operating income
margin by 350 basis points over the prior year, driving a 98% o
increase in diluted earnings per share.... Beazer Homes will build
upon these successes by targeting margins and return on invested
capital within the upper quartile of the industry.

Our strong level ofbacklog, coupled with our current expectations for
further competitive advantages for large public builders such as
Beazer Homes, provides us confidence in our future, ... In addition,
our recent review of our capital allocation strategies is highly focused
on our most profitable opportunities. We expect that our margin
expansion program, combined with the announced expansion of our
share repurchase authorization to 10 million shares, will further
enhance shareholder value. We also maintain our initial outlook for
fiscal 2006 diluted earnings of $10.50 per share, not taking into
account any impact from these capital allocation strategies. Any
impact these strategies may have on our outlook will be addressed
prospectively.

378. In response to the Company's announcement on November 18, 2005,

Beazer stock rose from an opening price of $67. 11 to a close of $69 . 14 on higher

than normal trading volume of approximately 3.4 million shares.
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5. Reasons for Falsity

379. The Beazer Defendants' statements concerning the Company's 4Q05

financial results (see ¶¶ 365-372 above) were materially false and misleading

because they failed to disclose that the Company was actually driving profits by

engaging in improper closing and mortgage origination practices, and engaging in

improper accounting manipulations to misrepresent profit.

380. In addition, as described in detail above, the financial results reported

in the 4Q05 press release and conference call were materially false and misleading

and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;

(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;

(d) the number of closings reported included closings on homes

prior to their completion;
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(e) gross margins and earnings were misstated/overstated as a

result of Beazer's misstatements of revenue and understatement of the cost of

home construction;

(f) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;

(g) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;

(h) the aggregate dollar value of homes and the average sales price

of homes in backlog increased as a result of Beazer's improper mortgage practices

that pushed through financing for homebuyers who did not qualify; and

(i) the Company caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts that were appropriate.

381. Defendants' statements regarding the outlook for 2006, as well as

market penetration, were materially false and misleading and omitted material facts

because they failed to disclose that the current results had been achieved through

improper closing, mortgage, and accounting practices and that future results would
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also be achieved through improper closing, mortgage, and accounting practices

that were not sustainable over the long term.

382. Defendant McCarthy' s statements in the press release and during the

conference call regarding backlog (see ¶¶_367, 369 above) were materially false

and misleading and omitted material facts because backlog was misstated since

Beazer failed to record cancellations until they could be replaced with a sale and

backlog was driven by improper mortgage practices . Therefore, Defendant

McCarthy' s statements in the press release and conference call regarding Beazer's

"future growth opportunities and "continued growth and meaningfully enhanced

profitability were materially false and misleading because they were based on

misstated backlog. Moreover, Beazer's growth was not a result of Beazer's

backlog, but, rather, was in fact driven by the Company' s improper closing,

mortgage, and closing practices.

383. Defendant McCarthy's statements during the conference call

regarding price depreciation were materially false and misleading and omitted

material facts because they failed to disclose that Beazer knew of or was severely

reckless in disregarding increasing cancellations, growing inventory, falling land

value, and factors indicating that land values were impaired and that options would

have to be written off.
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384. Defendant McCarthy' s statements in the November 18, 2005 press

release and conference call regarding Beazer 's profitable growth strategy, backlog,

and outlook for 2006 were materially false and misleading and omitted material

facts because backlog was misstated and Beazer's growth, backlog and outlook

were in fact all driven by improper closing , mortgage, and accounting practices

that were not sustainable over the long term.

385. Defendant McCarthy' s statements regarding the distribution of

closings and earnings for fiscal year 2006 were materially false and misleading and

omitted material facts because they failed to disclose that Beazer manipulated the

timing of closings and resulting earnings by closing prematurely on incomplete

homes and holding quarters open.

386. Defendant McCarthy's statement during the conference call that the

Company' s results were sustainable was materially false and misleading and

omitted material facts because they failed to disclose that the current results had

been achieved through improper closing, mortgage, and accounting practices and

that future results would also be achieved by through improper closing, mortgage,

and accounting practices that were not sustainable over the long term.
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F. FY 2005 Annual Report

1. Form 10-K and 10-K/A

387. December 9, 2005, Beazer filed its annual report on Form 10-K with

the SEC for the fiscal year ended September 30, 2005 (the "2005 10-K ).

Defendants subsequently filed a Form 10-K/A on May 25, 2006 which was

substantially similar except that the accompanying financial statements revised

Beazer's segment disclosure for all periods presented to disaggregate the

Company's homebuilding operations into regional reporting segments. Defendants

McCarthy, O'Leary and Rand signed the Form 10-K and Form 10-K/A and

Defendants McCarthy and O'Leary certified the 2005 10-K pursuant to sections

302 and 904 of the Sarbanes-Oxley Act of 2002 similar to those included in the

prior 10-Qs (see ¶¶ 303-304 above). The 2005 10-K represented that the

consolidated financial statements contained therein were prepared in accordance

with GAAP.

388. The 2005 10-K reported results from operations as follows:

4Q and FY Current Period Prior Period Increase Current Period Prior Period Increase
2005 Three months Three months (Decrease) FY ended FY ended (Decrease)

ended ended % 9/30/2005 9/30/2004 %
9/30/2005 9/30/2004

Revenue $1.814 billion $1.211 billion 49.8% $4.995 billion $3.907 27.8%
billion

Homes closed 6,339 5,098 24.3%
18,146 16,451

10.3%

New Orders 4,937 4,276 15.5% 18,923 17,481 8.2%

Backlog ($) $2.721 billion $2.236 billion 21.7%
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4Q and FY Current Period Prior Period Increase Current Period Prior Period Increase
2005 Three months Three months (Decrease) FY ended FY ended (Decrease)

ended ended % 9/30/2005 9/30/2004 %
9/30/2005 9/30/2004

Number of 9,233 8,456 9.2%
Homes in
Backlog (%
increase/

(decrease))
Average Home $294,800 $264,400 11.5% $271,300 $232,200 16.8%
Price in
Backlog

Gross Margin 23.5% 20.7% 2.8%

389. The 2005 10-K contained a summary of Beazer's mortgage services

similar to that in the prior 10-Qs (see ¶ 297 above) and added that a "warehouse

line is expected to be effective in December 2005 or early January 2006. The

2005 10-K also contained the following description of "Customer Financing :

Customer Financing

We provide customer financing through Beazer Mortgage. Beazer
Mortgage provides mortgage origination services only, and generally
does not retain or service the mortgages that it originates. Through
September 30, 2005, these mortgages were generally funded by one of
a network of mortgage lenders. Beginning in the second or third
quarter of fiscal year 2006, Beazer Mortgage will finance our
mortgage lending activities with borrowings under a new warehouse
line of credit or from general corporate funds prior to selling the loans
and their servicing rights shortly after origination to third-party
investors. Beazer Mortgage can provide qualified homebuyers
numerous financing options, including a wide variety of conventional,
FHA and VA financing programs. In certain situations, we will seek
to assist our homebuyers in obtaining financing from outside
mortgage lenders and, in certain limited circumstances, we may
attempt to minimize potential risks relating to the availability of
customer financing by purchasing mortgage financing commitments
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that lock in the availability of funds and interest rates at specified
levels for a certain period of time. Because substantially all
homebuyers utilize long-term mortgage financing to purchase a home,
adverse economic conditions, increases in unemployment and high
mortgage interest rates may deter and eliminate a substantial number
of potential homebuyers from our markets in the future. In addition,
we provide title services to our homebuyers in many of our markets.

390. The 2005 10-K stated that the Company performed certain corporate

functions at a centralized level, including maintaining "centralized information

systems and monitoring "the operations of our subsidiaries and divisions at a

centralized level. The 2005 10-K further stated that "[c]entralized financial

controls are also maintained through the standardization of accounting and

financial policies and procedures.

391. The 2005 10-K repeated the Company's policies related to accounting

for homebuilding revenues and costs and warranty reserves in substantially the

same language as in prior 10-Qs. (See ¶ 299 above.)

392. The 2005 10-K added the accounting policy for "Income Recognition

and Costs as follows:

Income Recognition and Classification of Costs. Income from the
sale of residential units or land parcels is recognized when closings
have occurred and the risk of ownership is transferred to the buyer.
Sales commissions are included in selling, general and administrative
expenses.

Fees paid to Beazer Mortgage from third-party lenders are recognized
as revenue concurrent with the closing on the sale of the residential
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unit. All expenses of operating Beazer Mortgage are included in

selling, general and administrative expenses in the period incurred.

Estimated future warranty costs are charged to cost of sales in the
period when the revenues from home closings are recognized. Such
estimated warranty costs generally range from 0.5% to 1.0% of total
revenue. Additional warranty costs are charged to cost of sales as
necessary based on management's estimate of the costs to remediate
existing claims. See Note 14 for a more detailed discussion of
warranty costs and related reserves.

393. The 2005 10-K added with regard to how Beazer accounted for home

sales:

Once a sales contract has been signed by both the homebuyer and
Beazer Homes, we classify the transaction as a "new order and
include the home in "backlog. . . . We do not recognize revenue on
homes in backlog until the sales are closed and the risk of ownership
has been transferred to the buyer.

394. The 2005 10-K provided the following explanation for the increase in

Backlog:

The increases in unit backlog in each of the past three fiscal years
reflect the favorable homebuilding environment driving new order
activity, and our ability to gain market share and increase our
product diversity. The average sales price of homes in backlog
increased at September 30, 2005 to $294,800 from $264,400 at
September 30, 2004 and $221,500 at September 30, 2003. The
increase in the overall average price in backlog is due to the
improvedpricingpower in each ofour markets and the increasingly
favorable shift in our product mix The increase in product mix
reflects the expansion of our product offerings in many markets to
include higher priced homes.
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Aggregate Sales Value of Homes in Backlog
(in thousands)

2005
2004
2003
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2,721,744
2,235,917
1,644,814

395. The 2005 10-K reported quarterly new orders and closings as follows:

New
Orders

1 stQ 2ndQ 3rdQ 4thQ

2005 3,545 5,239 5,202 4,937
2004 3,304 5,032 4,869 4,276
2003 3,141 4,579 4,734 3,862

Closings
1st Q 2ndQ 3rdQ 4thQ

2005 3,574 3,602 4,631 6,339
2004 3,608 3,684 4,061 5,098
2003 3,482 3,297 3,616 5,014

396. The 2005 10-K described the increase in Revenues as follows:

The increase in homebuilding revenues forfiscal 2005 compared to
fiscal 2004 is the result of an increase both in the number ofhomes
closed and in average sales prices in most of our markets. During
fiscal year 2005, we benefited from improved pricing power in each
of our major markets and improved product mix, as well as a strong
housing market . Also, our revenue growth reflects a key component
of our growth strategy, to continue to increase our market
penetration through geographic diversification and price point
diversification, expanding our product offerings to grow market share
in existing markets.
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397. The 2005 10-K reported cost of home construction and land sales of

over $3.8 billion and gross margin of 23.5% for 2005 with the following

explanation:

Gross margin increased in fiscal 2005 as compared to fiscal 2004 as
a result of a strong pricing environment and improved product mix
as we continue to invest in markets with the highest impact on
results and continue our execution of specific strategic initiatives
focused on maximizing profitability. The fiscal 2005 gross margin
improvement was achieved despite $55.0 million in warranty
expenses associated with construction defect claims from water
intrusion at one of our Midwest divisions compared to $43.9 million
of similar expense in 2004.

398. The 2005 10-K repeated the explanation that Beazer acquired land by

means of options contracts for which it paid non-refundable deposits and that

"[Beazer Homes] believes that the exercise prices of the option contracts

approximate their fair value, adding that "[w]e expect to exercise all of our option

contracts with specific performance obligations and, subject to market conditions,

substantially all of our option contracts without specific performance obligations.

399. The 2005 10-K projected diluted earnings per share of $10.00-10.50

for fiscal 2006.

400. The 2005 10-K included "Management's Report on Internal Control

Over Financial Reporting signed on December 8, 2005 by Defendants McCarthy

and O'Leary which provided as follows:

191



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 204 of 365

Beazer Homes USA, Inc.'s management is responsible for
establishing and maintaining adequate internal control over financial
reporting. Pursuant to the rules and regulations of the Securities and
Exchange Commission, internal control over financial reporting is a
process designed by, or under the supervision of, the Company's
principal executive and principal financial officers and effected by
Beazer Homes' board of directors, management and other personnel,
to provide reasonable assurance regarding the reliability of financial
reporting and the preparation of financial statements for external
purposes in accordance with generally accepted accounting principles
and includes those policies and procedures that:

• Pertain to the maintenance of records that in reasonable
detail accurately and fairly reflect the transactions and
dispositions of the assets of the Company;

• Provide reasonable assurance that transactions are
recorded as necessary to permit preparation of financial
statements in accordance with generally accepted
accounting principles, and that receipts and expenditures
of the Company are being made only in accordance with
authorizations of management and directors of the
Company; and

• Provide reasonable assurance regarding prevention or
timely detection of unauthorized acquisition, use or
disposition of the Company's assets that could have a
material effect on the financial statements.

Management has evaluated the effectiveness of its internal control
over financial reporting as of September 30, 2005 based on the control
criteria established in a report entitled Internal Control - Integrated
Framework, issued by the Committee of Sponsoring Organizations of
the Treadway Commission. Based on such evaluation, we have
concluded that the Company's internal control over financial reporting
is effective as of September 30, 2005.
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401. The 2005 10-K also assured investors as to the adequacy of the

Company' s controls and procedures in substantially similar language as in the prior

10-Qs. (See ¶ 302 above.)

402. The 2005 10-K also stated with regard to Beazer's ethics policy:

Beazer Homes has adopted a Code of Business Conduct and Ethics
for its senior financial officers, which applies to its principal financial
officer and controller, other senior financial officers and Chief
Executive Officer. The full text of the Code of Business Conduct and
Ethics can be found on the Company's website.

403. The Code of Business Conduct and Ethics on Beazer's website stated:

COMPLIANCE WITH LAWS, RULES, REGULATIONS

The Company is committed to compliance with applicable federal,
state and local laws and with applicable rules and regulations
promulgated by governmental agencies, stock exchanges on which the
Company's shares are listed, and other regulatory bodies
("Governmental Requirements ). Covered Persons should strive to
comply at all times with all applicable Governmental Requirements in
connection with their service as directors, officers or employees of the
Company....

If it is unclear whether a particular action would violate a
Governmental Requirement, a Covered Person should seek advance
guidance from the Company's General Counsel (or, in the case of
action by a director, from the Chair of the Nominating/Corporate
Governance Committee).

If a Covered Person becomes aware that a violation of a
Governmental Requirement has occurred, the Covered Person should
immediately inform the Company's General Counsel (or, in the case
of a violation by a director, the Chair of the Nominating/Corporate
Governance Committee) and cooperate in any necessary investigation
and corrective action.
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In the case of a violation of a Governmental Requirement, the
Covered Person may be subject to disciplinary action by the Company
(in the case of officers or employees) or the Nominating/Corporate
Governance Committee or the Board (in the case of a director), up to
or including termination (in the case of officers or employees) or
removal from the Board (in the case of a director).

DUTY TO REPORT AND CONSEQUENCES

Every Covered Person has a duty to adhere to this Code and all
existing Company policies and to report to the Responsible Official
any suspected violations in accordance with applicable procedures.

In addition, any Covered Person who believes in good faith that a
violation has occurred of any corporate policy or standard, including
standards applicable to officers and employees, whether accidental or
deliberate, should report the violation to the General Counsel of the
Company if involving a director, to the Chair of the
Nominating/Corporate Governance Committee or if involving an
accounting internal control or auditing issue, through the Company's
Ethics Hotline. It is better to err on the side of reporting than to let a
possible violation go unreported. The Company is committed to
providing an open and honest environment.

404. Beazer's 2005 10-K included Deloitte's unqualified audit opinion,

dated December 8, 2005, that stated that Beazer's 2005 and 2004 financial

statements were prepared in conformity with GAAP and that Deloitte's audit was

performed in accordance with GAAS. (See ¶¶ 175-176 above.)

405. The 2005 10-K was included with Beazer' s 2005 Annual Report to

Shareholders , which the Company sent to shareholders and filed with the SEC on

December 23, 2005. A 2005 Letter to Shareholders by Brian J. Beazer, Non-

Executive Chairman, and Defendant McCarthy again assured shareholders that the
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Company was positioned to continue its positive growth by increasing market

penetration, despite concerns about the building industry, stating in part:

Our plan for increasing local market penetration brings together
virtually every initiative underway in the Company today. It starts
with the continued strengthening of the Beazer Homes brand on a
national level. As our name, image and reputation for providing an
enjoyable customer experience plus value increases, we can deploy
this brand equity in each of our local markets, thereby leveraging our
marketing investments in a very efficient manner. Next, our product
and price point diversification is central to increasing local share
within a given market. In growing markets where, historically, our
sales have been confined to a more narrow product category, we are
introducing new products as well as using existing product successes
from other markets to broaden our opportunities where it makes the
most sense.

These diversification efforts not only drive top-line sales and local
share penetration, but also present a compelling profitability scenario.

406. The Letter to Shareholders also stated that the Company' s "sizeable

backlog provides the basis for continued strong financial performance in fiscal

2006.

2. Reasons for Falsity

407. The Beazer Defendants' statements in the Company's 2005 10-K and

Annual Report to Shareholders concerning Beazer's financial results (see ¶¶ 387-

388, 394-397, 399 above) were materially false and misleading because they failed

to disclose that the Company was actually driving profits by engaging in improper
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closing and mortgage origination practices, and engaging in improper accounting

manipulations to misrepresent profit.

408. In addition, as described in detail above, the financial results and

accounting policies reported in the 2005 10-K were materially false and misleading

and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;

(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;

(d) the number of closings reported included closings on homes

prior to their completion;

(e) gross margins and earnings were misstated/overstated as a

result of Beazer's misstatements of revenue and understatement of the cost of

home construction;
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(f) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;

(g) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;

(h) the aggregate dollar value of homes and the average sales price

of homes in backlog increased as a result of Beazer's improper mortgage practices

that pushed through financing for homebuyers who did not qualify;

(i) warranty reserves were misstated because the reserves

improperly included amounts for incentive and per diem payments made to

customers whose homes closed prior to completion;

(j) such incentive and per diem payments were misclassified and

improperly included in warranty expense and warranty reserves;

(k) Beazer failed to record land impairments and charges for

writing off land options in a timely manner;

(1) the Company caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts that were appropriate;
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(m) the Company failed to recognize land impairments in a timely

manner;

(n) the Company failed to timely record goodwill impairments; and

(o) the Company failed to timely record impairments for deposits

on land option contracts when it became probable that the options would not be

exercised.

409. The financial results for fiscal year 2005 were materially false and

misleading because Defendants misstated 2005 revenue by at least $2.38 million.

410. Defendants' statements in the 2005 10-K regarding Beazer's mortgage

services were materially false and misleading and omitted material facts because

they failed to disclose that Beazer abused Beazer Mortgage ' s deal control , enabling

Beazer to boost its revenue by driving sales of Beazer homes through improper

mortgage practices as described above in paragraphs 53 through 106 and 111

through 123.

411. In addition, Defendants' statements in the 2005 10-K regarding

mortgage lending were materially false and misleading because they falsely

implied that Beazer secured financing for or financed only mortgages for qualified

applicants.
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412. Contrary to Defendants ' representations that the Company's financial

statements were prepared in accordance with GAAP and that they fairly presented

the financial condition, results of operations and cash flows of the Company,

Beazer's financial statements were misstated as described above.

413. Moreover, contrary to the Beazer Defendants ' representations that the

Company had adequate internal controls and procedures in place, Beazer ' s internal

controls were materially weak and/or deficient during the Class Period.

Furthermore, as many confidential witnesses have related and as the Company has

admitted, it was common practice for Beazer to override existing internal controls

for the purpose of overstating revenue and manipulating earnings.

414. Statements in the 2005 10-K that the Company performed certain

corporate functions at a centralized level were materially false and misleading and

omitted material facts because Beazer lacked adequate internal controls and

procedures.

415. The statements in the 2005 10-K explaining the increase in backlog

and revenue were materially false and misleading and omitted material facts

because the increases were actually the result of improper closing, mortgage, and

accounting practices.
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416. The statements in the 2005 10-K concerning "market penetration

were materially false and misleading because such penetration was only achieved

through the illegal mortgage origination practices detailed herein.

417. Defendants' statements regarding the outlook for 2006 were

materially false and misleading and omitted material facts because they failed to

disclose that the current results had been achieved through improper closing,

mortgage, and accounting practices and that future results would also be achieved

through improper closing, mortgage, and accounting practices that were not

sustainable over the long term.

418. The statement in the 2005 10-K that Beazer had adopted a Code of

Business Conduct and Ethics was materially false and misleading and omitted

material facts because Beazer's senior officers, including the Individual

Defendants, did not abide by the Code and did not comply with applicable federal

and state laws and regulations.

419. Deloitte's unqualified audit opinion included with the 2005 10-K was

materially false and misleading and omitted material facts because Beazer's

financial statements contained therein were not prepared in conformity with GAAP

and Deloitte ' s audit was not performed in accordance with GAAS.
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420. The statements in the 2005 Letter to Shareholders were materially

false and misleading and omitted material facts because Beazer's plan for

increasing market penetration and continued strong financial performance were

actually driven by improper closing, mortgage, and accounting practices that were

not sustainable over the long term, and backlog did not provide the basis for

continued strong financial performance in 2006 because backlog was misstated.

II. False Statements For 2006

A. First Quarter 2006 - Record Results and First Signs of Trouble

421. Beazer's stock price reached its all-time high of $82.03 on January 10,

2006. The price was artificially inflated as a result of Beazer's false and

misleading statements.

1. Press Release

422. On January 19, 2006, Beazer issued a press release titled "Beazer

Homes Reports First Quarter 2006 EPS of $2.00, up 27%; Company Expects

Diluted EPS to Meet or Exceed $10.50 for Fiscal Year 2006 announcing first

quarter results as follows:

• Net income of $89.9 million, or $2.00 per diluted share
(up 29.0% and 27.4%, respectively)

• Home closings : 3,829 (up 7.1%)

• Total revenues : $1.11 billion (up 21.3%)
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• Operating income margin: 12.6% (up 40 basis points)

• New orders: 3,872 homes (up 9.2%), sales value $1.13
billion (up 11.3%)

• Backlog at 12/31/05: 9,276 homes (up 10. 1%), sales
value $2.78 billion (up 18.3%)

423. Defendant McCarthy again attributed Beazer's positive financial

results to the success of Beazer 's Profitable Growth Strategy:

These results illustrate the effectiveness of our Profitable Growth
Strategy aimed at achieving greater profitability by optimizing
efficiencies, selectively increasing market penetration, and
leveraging our national brand.

424. Defendants raised projections for fiscal 2006, stating that diluted

earnings per share would meet or exceed $10.50, in part because, according to

Defendant McCarthy, "[olur current level of backlog, coupled with expectations

for further competitive advantages for large public builders such as Beazer

Homes, provides us with confidence in ourfuture growth opportunities."

2. Conference Call

425. Also on January 19, 2006, the Company held a conference call with

analysts, in which Defendants McCarthy and O'Leary participated, repeating the

results announced earlier that day in the press release.

426. In that call, Defendant O'Leary discussed land transactions:

Also, we are continuing to work down our overall asset position there
and are diligently working to harvest under performers as evidenced
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by the number of land transactions completed this quarter in that

region to further our product repositioning efforts in the Midwest.

427. During the January 19, 2006 conference call, in response to a question

from Steven Kim of Citigroup about cancellation rates at the Company, Defendant

McCarthy stated:

A - McCarthy: So, overall, even though we've got slightly - a
slightly softer market overall, our cancellation rates are still very
comparable . In DC they are higher than that. I will tell you that. At
this time, they are higher. What we are seeing though is during the
process of the quarter we had more cancellations in the first - in
October, it's come down somewhat in November and December, and
we feel at the moment that the market is a little better . So, I would
say that we're definitely going through a correction. We feel that
investors came out of that market. There were obviously a number
of investors we tried not to sell to them, but there were a number of
investors in that market and I think they have come out of that
market and that caused that correction in the market.

428. In response to a question about Beazer's mortgage business from

David Goldberg of UBS, Defendant O'Leary stated:

Q - David Goldberg :... The financial services business, where do
you guys see that going over the long term?

A - O'Leary: It will be better than this quarter. Remember, this
quarter, and that 's a $3 million swing from this time last year to
today. We're transitioning from a relationship we had with HFN, to
where we were taking on more of the lending relationship ourselves.
So, you had duplicated costs for several months where we were
transitioning off of Fidelity, working off our pipeline and getting up
and running our new relationship. So, ifyou look at the financial
services section in the press release, you have a $3 million negative
swing year-over-year; that will dissipate over the next few quarters
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and we expect it to be at least as profitable as it was and I say that
because obviously the mortgage business has changed dramatically in
the last year or two, but it will be better than what you saw this
quarter.

429. Beazer's stock price rose approximately 2.5% in response to the press

release and conference call from a closing price on January 18, 2006 of $76.81 to

closing at $78.69 on January 19, 2006.

3. Form 10-Q and 10-Q/A

430. On January 20, 2006, Defendants filed with the SEC the Company's

Form 10-Q for the quarterly period ended December 31, 2005 (the "1Q06 10-Q ).

Defendants subsequently filed a Form 10-Q/A on May 30, 2006. The 1 Q06 10-Q

and 10-Q/A are signed by Defendant O'Leary and included certifications pursuant

to sections 302 and 906 of the Sarbanes-Oxley Act of 2002 by Defendants

McCarthy and O'Leary substantially similar to those included with the prior 10-Qs

and 10-K. (See ¶¶ 303-304 above.) The 1Q06 10-Q repeated the financial results

announced in the Company' s January 19, 2006 press release and represented that

the consolidated financial statements contained therein were prepared in

accordance with GAAP.

431. The I Q06 10-Q reported results of operations as follows:
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1Q FY 2006 Current Period Prior Period Increase
Financial Three Months Three Months (Decrease)
Results ended ended %

12/31/2005 12/31/2004

Revenue $1,105.6 $911.8 million 21.3%
million

Homes closed 3,829 3,574 7.1%

New Orders 3,872 3,545 9.2%

Backlog ($) $2.781 billion $2.350 billion 18.3%

Number of 9,276 8,427 10.1%
Homes in
Backlog (%
increase/
(decrease))

Average Home $299,800 $278,900 7.5%
Price in
Backlog

Average Sales $280,300 $252,600 11.0%
Price ofHomes

Gross Margin 24.7% 23.6% 1.1%

(calculated) (calculated)

432. The I Q06 10-Q repeated in substantially similar language the

Company's accounting policies for homebuilding revenues and costs and warranty

reserves , as in the prior 10-Qs and 10-K (see ¶¶ 298-299 above).

433. The 1Q06 10-Q repeated the description of Beazer's mortgage

services in substantially similar language as in the prior 10-Qs and 10-K (see ¶ 297

above).

434. The 1Q06 10-Q explained Beazer ' s accounting policy regarding

"Inventory Valuation as follows:

Housing projects and land heldfor development and sale are stated
at cost (including direct construction costs, capitalized indirect costs,
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capitalized interest and real estate taxes) unless facts and
circumstances indicate that the carrying value of the assets may be
impaired. The Company assesses these assets for recoverability in
accordance with the provisions of Statement of Financial Accounting
Standards ("SFAS ) No. 144, "Accounting for the Impairment or
Disposal of Long-Lived Assets . SFAS No. 144 requires that long-
lived assets be reviewedfor impairment whenever events or changes
in circumstances indicate that the carrying amount of an asset may
not be recoverable . Recoverability of assets is measured by
comparing the carrying amount of an asset to future undiscounted net
cash flows expected to be generated by the asset . If these assets are
considered to be impaired, the impairment to be recognized is
measured by the amount by which the carrying amount of the assets
exceeds the fair value of the assets.

435. The 1Q06 10-Q described Beazer ' s accounting policy for "Goodwill

as follows:

We test goodwill for impairment annually or more frequently if an
event occurs or circumstances change that more likely than not reduce
the value of a reporting unit below its carrying value. For purposes of
goodwill impairment testing, we compare the fair value of each
reporting unit with its carrying amount, including goodwill. Each of
the Company's operating divisions is considered a reporting unit. The
fair value of each reporting unit is determined based on expected
discounted future cash flows. If the carrying amount of a reporting
unit exceeds its fair value, goodwill is considered impaired. If
goodwill is considered impaired, the impairment loss to be recognized
is measured by the amount by which the carrying amount of the
goodwill exceeds implied fair value of that goodwill...

While we believe that no impairment existed as of December 31,
2005, future economic or financial developments, including general
interest rate increases or poor performance in either the national
economy or individual local economies, could lead to impairment of
goodwill, prospectively.
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436. The I Q06 10-Q explained that Beazer acquired land by means of

options contracts for which it paid non-refundable deposits and that "[w]e believe

that the exercise prices of the option contracts approximate their fair value, adding

that "[w]e expect to exercise all of our option contracts with specific performance

obligations and, subject to market conditions, substantially all of our option

contracts without specific performance obligations.

437. The I Q06 10-Q projected diluted earnings per share to meet or exceed

$10.50 based on the following:

Our strong backlog coupled with expectations of continued strength
in the housing market give us confidence in our future growth
opportunities . In addition, we expect continued execution on
strategic initiatives that utilize our size, scale and capabilities to
continue to achieve greater profitability and increased market
penetration through focused product expansion, price point
diversification and by leveraging our national brand.

438. Defendants assured investors as to the adequacy of the Company's

controls and procedures in the I Q06 10-Q in substantially similar language as in

the prior 10-Qs and 10-K. (See ¶ 302 above.)

4. Analysts

439. On February 15, 2006, Bear Stearns initiated coverage of Beazer and

issued a report stating with regard to option contracts: "The fair value of the

underlying land totals approximately $2.8 billion as of fiscal year-end 2005, and
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the company expects to exercise all of its options , but notes that it would likely

renegotiate terms if land prices changed dramatically. Bear Stearns noted that:

"The company uses its local managers to execute this strategy. . . . The senior

management team reviews all the markets in weekly reports that track sales,

pricing, traffic, percentage and types ofupgrades, deposits and other items. "

5. Reasons for Falsity

440. The Beazer Defendants ' statements concerning the Company's 1 Q06

financial results (see ¶¶ 422-428, 430-431, 437 above) were materially false and

misleading because they failed to disclose that the Company was actually driving

profits by engaging in improper closing and mortgage origination practices, and

engaging in improper accounting manipulations to misrepresent profit.

441. In addition, as described in detail above, the financial results and

accounting policies reported in the I Q06 press release, conference call and Form

10-Q were materially false and misleading and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;
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(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;

(d) the number of closings reported included closings on homes

prior to their completion;

(e) gross margins and earnings were misstated/overstated as a

result of Beazer's misstatements of revenue and understatement of the cost of

home construction;

(f) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;

(g) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;

(h) warranty reserves were misstated because the reserves

improperly included amounts for incentive and per diem payments made to

customers whose homes closed prior to completion;

(i) such incentive and per diem payments were misclassified and

improperly included in warranty expense and warranty reserves;

209



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 222 of 365

(j) the aggregate dollar value of homes and the average sales price

of homes in backlog increased as a result of Beazer's improper mortgage practices

that pushed through financing for homebuyers who did not qualify;

(k) the Company had caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts than were appropriate and then reversed in

subsequent accounting periods to reduce operating expenses by amounts that were

not appropriate;

(1) The Company improperly accounted for certain sale-leaseback

transactions when they should have been accounted for as financing transactions;

(m) the Company failed to recognize land impairments in a timely

manner;

(n) the Company failed to timely record goodwill impairments; and

(o) the Company failed to timely record impairments for deposits

on land option contracts when it became probable that the options would not be

exercised.

442. Defendants' statements in the 1Q06 Form 10-Q regarding Beazer's

mortgage services were materially false and misleading and omitted material facts

because they failed to disclose that Beazer abused Beazer Mortgage's deal control,
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enabling Beazer to boost its revenue by driving sales of Beazer homes through

improper mortgage practices as described above in paragraphs 53 through 106 and

111 through 123.

443. Contrary to Defendants ' representations that the Company' s financial

statements were prepared in accordance with GAAP and that they fairly presented

the financial condition, results of operations and cash flows of the Company,

Beazer's financial statements were misstated as described above.

444. Moreover, contrary to Defendants ' representations that the Company

had adequate internal controls and procedures in place, Beazer did not in fact have

adequate internal controls and procedures in place. Furthermore, it was common

practice for Beazer to override existing internal controls for the purpose of

overstating revenue and manipulating earnings.

445. Defendants' statements regarding the outlook for 2006 were

materially false and misleading and omitted material facts because they failed to

disclose that the current results had been achieved through improper closing,

mortgage, and accounting practices and that future results would also be achieved

through improper closing, mortgage, and accounting practices that were not

sustainable over the long term.
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446. Defendant McCarthy's statements during the conference call

regarding the number of cancellations were materially false and misleading and

omitted material facts because they failed to disclose that the Company failed to

recognized cancellations in a timely manner but instead waited to recognize them

until the cancellations could be offset with new sales. In addition, the statements

were false and misleading because they failed to disclose that the Company held

accounting periods open improperly.

447. Defendant McCarthy 's statement during the conference call that

Beazer tried not to sell to investors was materially false and misleading and

omitted material facts because Beazer in fact sold homes to investors and even

knowingly permitted investors to falsify mortgage applications stating that the

homes would be used as primary residences.

448. Defendant O'Leary's statements during the conference call regarding

the expectations of future revenue from the financial services division were

materially false and misleading because they failed to disclose that the primary

purpose of Beazer Mortgage was deal control and that management was not

concerned with the division's profitability.

449. Defendant McCarthy' s statements attributing Beazer's positive results

to its Profitable Growth Strategy were materially false and misleading and omitted
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material facts because Beazer ' s results were driven by its improper closing,

mortgage, and accounting practices.

450. Defendants' statements in the press release and 1 Q06 10-Q regarding

backlog (see ¶¶ 424, 437 above) were materially false and misleading and omitted

material facts because backlog was misstated since Beazer failed to record

cancellations until they could be replaced with a sale and backlog was driven by

improper mortgage practices . Therefore , Defendants' statements in the press

release and 1Q06 10-Q regarding Beazer's "future growth opportunities were

materially false and misleading because they were based on misstated backlog.

Moreover, Beazer's growth was not a result of Beazer's backlog, but, rather, was

in fact driven by the Company's improper closing, mortgage, and accounting

practices.

451. Defendant O'Leary's statement during the conference call regarding

land transactions was materially false and misleading and omitted material facts

because it failed to disclose that Beazer failed to timely record impairments on its

land inventory.

452. The statement in the I Q06 10-Q basing confidence in future growth

opportunities on strong backlog and strategic initiatives was materially false and

misleading and omitted material facts because backlog was misstated and Beazer's
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growth actually was driven by its improper closing, mortgage, and accounting

practices.

453. Defendants' statements that the Company believed that the exercise

price of its option contracts approximated their fair value and that Beazer expected

to exercise all of its option contracts were materially false and misleading and

omitted material facts because the prices exceeded the value of the option

contracts.

B. 2Q FY 2006 Results - Record EPS But Lowered Expectations

1. Press Release

454. Beazer 's April 27, 2006 press release titled "Beazer Homes Reports

Record Second Quarter 2006 EPS of $2.35; Company Repurchases 1.01 Million

Shares in Q2 06; Diluted EPS Now Expected to be in the Range of $10.00 - $10.50

for Fiscal Year 2006 reported the following financial results for the second

quarter of fiscal year 2006:

• Net income of $104.4 million, or $2.35 per diluted share,
compared to a reported net loss of $84.3 million, or $2.09
per diluted share in the prior year's second quarter, which
included a non-cash goodwill impairment charge of
$130.2 million. Excluding the goodwill impairment
charge, adjusted earnings per diluted share in last year's
second quarter was $1.04.

• Home closings : 4,273 (up 18.6%).
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• Total revenues : $1.27 billion (up 30.0%).

• Operating income margin: 13.0%, compared to an
operating loss margin in the prior year's second quarter
of (6.0%), which included the goodwill impairment
charge.

• New orders: 4,224 homes (down 19.4%).

• Backlog at 3/31/06: 9,227 homes with a sales value of
$2.79 billion, compared to 10,064 homes with a sales
value of $2.90 billion at 3/31/05.

2. Conference Call

455. On April 27, 2006, Beazer also held a conference call with analysts

during which Defendants McCarthy and O'Leary participated, repeating the

financial results announced earlier that day in the press release. During this

teleconference , McCarthy repeated his statements regarding how Beazer was well-

positioned in the declining market:

In a number of markets across the country we've seen the pace of
sales decline and price appreciation moderate relative to that
experienced over the past several years. This is evidenced by the
lower net orders this quarter, although we do maintain a substantial
backlog of 19,227 homes for the sales value of $2.8 billion,
representing an average sales price of over $300,000 for the first
time in company 's history.

456. During the call, Defendant O'Leary repeated Beazer's quarterly

revenue and closing numbers, emphasizing the importance of converting backlog:

... we focused on operational efficiencies and getting homes in
backlog closed as expeditiously as possible. This is particularly
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important now in a period where rates are on the rise and you're

focused on converting backlog.

457. During the call, Defendant O'Leary also repeated the average home

sales price, adding:

The growth in average sales price reflects the successes we've
experienced in diversifying our product offering and relatively
favorable pricing year-over-year in most of our major markets. It also
reflects the disciplined approach to discounting we're taking in
order to preserve the integrity of our communities and the value of
our assets.

458. In response to a question from Justin Speer of Credit Suisse about

incentives and concessions, Defendant McCarthy stated:

A - McCarthy: Justin, to address the issue on incentives, as we noted
in the prepared remarks, we want to try andpreserve the integrity of
our communities, preserve the integrity ofour backlog and the value
of our assets, but that 's not to say we're not discounting. We are
discounting, but we're doing it somewhat more quietly than some
others who are really blasting it out there. So we recognize we have
to discount at this time. I wouldn't say today we're substantially
discounting more than we did in the March quarter, but that's not to
say we're not. We are absolutely discounting at this time to reflect the
market. But we're trying to do it in a way thatpreserves the integrity
there of our communities for the buyers who are there and also so
that we can preserve the backlog. You saw that we really converted
our backlog well in the March quarter, and we'll continue to do that
to deliver those homes that are in backlog today because going
forward obviously there is some discount in new orders.

216



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 229 of 365

459. In response to a question from Greg Gieber with A.G. Edwards about

whether the advantages Defendants had touted of being a large public company

still applied, Defendant McCarthy stated:

A - McCarthy: I think it absolutely is, Greg, and I think the point
here is that this doesn't happen in one quarter or maybe even 2
quarters. I think what we're going to see now is that I guarantee the
private builders are having to look at the sales position that they're in
and I'm sure that as they need to sell, move onto the next time, they
fund their business, as you know, by selling homes and getting a loan
onto the next business. They have to keep that moving.

... Their land bank is extremely short compared to ours and the
other large public builders. We've made those commitments. We've
got that land there. We will be moving forward. I think over the
period of the next 2 to 3 quarters you will see this come through. This
consolidation will come through. That's why we feel that we're not
going to go out there now and chase every single deal just to
absolutely keep the numbers up. We're going to be disciplined....

But having said that, we are discounting in certain markets, and that
should be clear . ...Again, we have our land bank, we have our
financing in place... .

460. In responding to a question from Timothy Jones with Wasserman and

Associates about incentives and the average price of homes built by Beazer,

Defendant McCarthy stated:

Q - Timothy Jones : Given the fact that your average prices were up,
it looks to me that you are giving more incentives, more in the terms
of additional items, freebies, and financing rather than actually taking
the price off the top line. Am I correct there?

A - McCarthy: Absolutely, I mean, that is the way we would like to
do it. Now that is not to say that we don't advertise discounts in the
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paper, we do. So I don't want people to be in any way under the
misapprehension that we are not discounting the top line, we
certainly are. But we 're trying to do it in a way that, as you say,
brings people in through that, and then we'll negotiate further
through our design studios and obviously we chose a number of
years ago to put a comprehensive design studio plan in place across
the country, where as you know, our margins are about twice the
margins that they are on the base house . So we've got some
flexibility there to look at that. Again as Jim talked about earlier with
our national contracts, we've worked really hard with our trade
suppliers there to look at base pricing and option pricing. Obviously
getting the very best base pricing we can, and then having some
flexibility with our suppliers and through our options there with the
customers. So we've got room there to work with that, and that is
what we're doing, and certain to a degree, financing, but I would
say it is more through the option plans .... So, as I say, I don't
want to have any misapprehension that we're not discounting, we
are, but we 're really trying to do it in a way that makes the existing
buyers and the existing backlog feel comfortable that they should
close the homes goingforward.

Q - Timothy Jones : Appreciate your candor. Ryland gave a 4.6%
number on their deliveries and maybe 1% higher for the level of
discounts. Have you calculated any similar number?

A - McCarthy: Well, I would say that we are currently showing it
something like, let's call it sales incentives overall, for us is about 3%
this quarter. But even a year ago, it was about 2%. This industry
uses incentives .... It is a way to pull people in, we want people
into our mortgage company, it is much better control for us to do
that. So we 've always used incentives. So they've probably gone
from about 2 a year ago to about 3 today.

461. In response to a question from Gary Freeman with GEM Realty

Capital, Defendant McCarthy further commented on Beazer's use of incentives:
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Q - Gary Freeman : [Y]ou mentioned that incentives relative to sales

were about 3% this quarter. Was that on deliveries or new orders?

A - McCarthy : On deliveries.

Q - Gary Freeman : Can you give us a sense of what the number
would be on new orders for the quarter?

A - McCarthy: I think it would be similar, somewhat similar.

Q - Gary Freeman : Okay.... Can you give us a sense of if your
incentives increased generally in the month of April to drive those
better sales versus the quarter?

A - McCarthy: I haven't got that number either because I haven't
collected it for the sales. You know, obviously, we look at it and we
measure it on the closing. So I don't have that, but as Jim said I think
it's going to be comparable, maybe very slightly higher in this month,
but I don't think it's - I don't think the better sales relative to the
last quarter are driven by substantial discounts, but I do think that it
may be slightly higher, but we don't have that number to hand.

3. Form 10-Q

462. On May 10, 2006, after the market close Beazer filed a Form 10-Q

with the SEC for the quarter ended March 31, 2006 (the "2Q06 10-Q ). The 2Q06

10-K repeated the financial results announced on April 27, 2006 and represented

that the consolidated financial statements contained therein were prepared in

accordance with GAAP. The 2Q06 10-Q was signed by Defendant O'Leary and

included certifications pursuant to sections 302 and 906 of the Sarbanes-Oxley Act
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of 2002 by Defendants McCarthy and O'Leary substantially similar to those

included with the prior 10-Qs and 10-K. (See ¶¶ 303-304 above.)

463. The 2Q06 10-Q reported results of operations for the quarter as

follows:

2Q FY 2006 Current Period Prior Period Increase Current Period Prior Period Increase
Financial Three Months Three Months (Decrease) Six Months Six Months (Decrease)
Results ended ended % ended ended %

3/31/2006 3/31/2005 3/31/2006 3/31/2005

Revenue $1,269.1 $976.2 million 30.0% $2.375 billion $1.888 25.8%
million billion

Homes closed 4,273 3,602 18.6% 8,102 7,176 12.9%

New Orders 4,224 5,239 (19.4%) 8,096 8,784 7.8%

Backlog ($) $2.794 billion $2.898 billion (3.6%)

Number of 9,227 10,064 (8.3%)
Homes in
Backlog (%
increase/

(decrease))
Average Home $302,800 $288,000 5.1% $286,700 $259.7 10.4%
Price in
Backlog

Average Sales $292,400 $266,700 9.6% 24.7% 21.0% 3.7%
Price ofHomes

Gross Margin 24.8% 18.5% 6.3%

464. The 2Q06 repeated the description of mortgage services Beazer

offered customers buying homes from Beazer in substantially the same language as

in the prior 10-Qs and 10-K (see ¶ 297 above).

465. The 2Q06 10-Q referenced the accounting policies for inventory

valuation, goodwill, homebuilding revenues and costs, and warranty reserves

contained in the 2005 10-K, which repeated the accounting policies for
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homebuilding revenues and costs and warranty reserves in substantially similar

language to that in the prior 10-Qs (see ¶¶ 298-299 above) and the accounting

policies for inventory valuation and goodwill in substantially similar language as in

the 1Q06 10-Q (see ¶¶ 434-435 above). The 2Q06 10-Q further stated that:

There have been no material changes to the assumptions and estimates
related to these critical accounting policies other than those related to
revenue recognition and our accounting for stock-based
compensation.

Revenue and related profit are generally recognized at the time of the
closing of a sale, when title to and possession of the property are
transferred to the buyer. In situations where the buyer's financing is
originated by Beazer Mortgage, our wholly-owned mortgage
subsidiary, and the buyer has not made a sufficient down payment as
prescribed by SFAS No. 66, the gross profit on such sales is deferred
until the sale of the related mortgage loan to a third-party investor has
been completed. We recognize loan origination fees and expenses and
gains and losses on mortgage loans when the related loans are sold.

466. In another section titled "Revenue Recognition, the 2Q06 10-Q

repeated the accounting policy for homebuilding revenues and costs, and added:

Beazer's policy is to sell all mortgage loans it originates and these
sales usually occur within 15 to 30 days of the closing of the home
sale.

467. The 2Q06 10-Q stated that Beazer had warranty reserves of

$131,805 ,000 and $ 138,033 , 000, with provisions of $5,724,000 and $11,582,000,

at the three and six months ending March 31, 2006 respectively, and repeated
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Beazer's policy for accounting for warranty reserves in substantially the same

language as in prior 10-Qs and 10-K (see ¶ 298 above).

468. The 2Q06 10-Q repeated the explanation that Beazer acquired land by

means of options contracts for which it paid non-refundable deposits and that

"[tJhe Company believes that the exercise prices of the option contracts

approximate their fair value, and "[wJe expect, subject to market conditions, to

exercise substantially all ofour option contracts.

469. The 2Q06 10-Q again assured investors of the adequacy of the

Company's internal controls in substantially the same language as in the prior 10-

Qs. (See ¶ 302 above.)

470. On May 11, 2006, the next trading day after the filing of the 2Q06 10-

Q, Beazer's stock fell 2.7 percent from an opening price of $56.54 to a closing

price of $54.99. Although the Company disclosed some negative information in its

April 27, 2006 press release and conference call and its May 10, 2006 Form 10-Q

regarding Beazer's lower fiscal 2006 outlook, Beazer's stock continued to be

bolstered by Defendants' materially false and misleading statements and omissions

regarding second fiscal quarter 2006 financial results.
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4. Reasons for Falsity

471. The Beazer Defendants ' statements concerning the Company's 2Q06

financial results (see ¶¶ 454-457, 462-463, 467 above) were materially false and

misleading because they failed to disclose that the Company was actually driving

profits by engaging in improper closing and mortgage origination practices, and

engaging in improper accounting manipulations to misrepresent profit.

472. In addition, as described in detail above, the financial results and

accounting policies reported in the 2Q06 press release, conference call and Form

10-Q were materially false and misleading and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;

(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;

(d) the number of closings reported included closings on homes

prior to their completion;
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(e) gross margins and earnings were misstated/overstated as a

result of Beazer's misstatements of revenue and understatement of the cost of

home construction;

(f) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;

(g) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;

(h) the aggregate dollar value of homes and the average sales price

of homes in backlog increased as a result of Beazer's improper mortgage practices

that pushed through financing for homebuyers who did not qualify;

(i) warranty reserves were misstated because the reserves

improperly included amounts for incentive and per diem payments made to

customers whose homes closed prior to completion;

(j) such incentive and per diem payments were misclassified and

improperly included in warranty expense and warranty reserves;

(k) the Company had caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts than were appropriate and then reversed in

224



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 237 of 365

subsequent accounting periods to reduce operating expenses by amounts that were

not appropriate;

(1) the Company improperly accounted for certain sale-leaseback

transactions by accounting for them as sale lease-back transactions when they

should have been accounted for as financing transactions;

(m) the Company failed to recognize land impairments in a timely

manner;

(n) the Company failed to timely record goodwill impairments; and

(o) the Company failed to timely record impairments for deposits

on land option contracts when it became probable that the options would not be

exercised.

473. Defendants' statements in the 2Q06 Form 10-Q regarding Beazer's

mortgage services were materially false and misleading and omitted material facts

because they failed to disclose that Beazer abused Beazer Mortgage ' s deal control,

enabling Beazer to boost its revenue by driving sales of Beazer homes through

improper mortgage practices as described above in paragraphs 53 through 106 and

111 through 123.

474. Contrary to Defendants' representations that the Company's financial

statements were prepared in accordance with GAAP and that they fairly presented
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the financial condition, results of operations and cash flows of the Company,

Beazer's financial statements were misstated as described above.

475. Moreover, contrary to Defendants ' representations that the Company

had adequate internal controls and procedures in place, Beazer did not in fact have

adequate internal controls and procedures in place. Furthermore, it was common

practice for Beazer to override existing internal controls for the purpose of

overstating revenue and manipulating earnings.

476. Defendants' statements regarding the outlook for 2006 were

materially false and misleading and omitted material facts because they failed to

disclose that the current results had been achieved through improper closing,

mortgage, and accounting practices and that future results would also be achieved

through improper closing, mortgage, and accounting practices that were not

sustainable over the long term.

477. Defendants' statement that the Company believed that the exercise

prices of its option contracts approximated their fair value was materially false and

misleading because Defendants knew, or were reckless in not knowing, that the

prices exceed the value of the option contracts.

478. Defendants' statements during the conference call regarding

incentives were materially false and misleading and omitted material facts because
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Beazer was actually using incentives to draw buyers into Beazer Mortgage in order

to abuse deal controls to push through mortgages to unqualified buyers and thereby

drive sales in connection with Beazer ' s improper earnings management.

479. Defendant McCarthy's statement during the conference call touting

Beazer's substantial backlog as indicating that Beazer was well-positioned in the

declining market was materially false and misleading because Beazer's backlog

was misstated and was the result of improper mortgage practices that pushed

through financing for homebuyers who did not qualify.

480. Defendant O'Leary's statement during the conference call regarding

the importance of converting backlog by getting those homes closed was materially

false and misleading and omitted material facts because backlog was misstated, the

backlog number was the result of improper mortgage practices that pushed through

financing for homebuyers who did not qualify, and Beazer engaged in improper

closing practices to accelerate closings.

481. Defendant McCarthy's statement during the conference call about the

advantage of Beazer being a large public builder was its land bank was materially

false and misleading and omitted material facts because Defendants knew that the

value of Beazer's land inventory was falling, yet failed to timely record land
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impairments. Rather than being a benefit, Beazer's land bank was becoming a

burden as its value fell below what Beazer had paid for it in many cases.

482. Defendants' statements that the Company believed that the exercise

price of its option contracts approximated their fair value and that Beazer expected

to exercise all of its option contracts were materially false and misleading and

omitted material facts because the prices exceeded the value of the option

contracts.

C. 3Q FY 2006 Results - Results Continue to Disappoint

1. Press Release

483. In a July 27, 2006 press release titled "Beazer Homes Reports Third

Quarter 2006 EPS of $2.37; Company Repurchases 1.1 Million Shares in Q3 06;

Diluted EPS Now Expected to be in the Range of $9.25 - $9.75 for Fiscal Year

2006, the Company announced lower financial results compared to the prior

year's third quarter and Defendants acknowledged that markets had become more

challenging. In addition, Defendants revealed that Beazer had taken $11 million in

pre-tax charges to write off land options and exit positions and lowered

expectations for fiscal 2006 again. The press release reported the following

financial results for the quarter:
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• Net income of $102.6 million, or $2.37 per diluted share,

compared to net income of $112.7 million, or $2.50 per
diluted share in the prior year's third quarter.

• Home closings : 4,156, compared to 4,631 in the prior
year.

• Total revenues: $1.20 billion, compared to $1.29 billion
in the prior year.

• Operating income margin : 13.0%, compared to 13.8% in
the prior year.

• New orders: 4,378 homes, compared to 5,202 in the prior
year.

• Backlog at 6/30/06: 9,449 homes with a sales value of
$2.85 billion, compared to 10,635 homes with a sales
value of $3.12 billion at 6/30/05.

484. Defendant McCarthy revealed that Beazer was again reducing fiscal

2006 Outlook:

Looking ahead, we do not see conditions in the housing markets
improving significantly in the remainder of the fiscal year. As such,
we have adjusted our expectation for our fiscal 2006 diluted earnings
per share to be in a range of $9.25 - $9.75. This compares to adjusted
earnings per share of $8.72 in fiscal 2005.

2. Conference Call

485. On the same day, the Company held a conference call with analysts,

in which Defendants McCarthy and O'Leary participated, repeating the results

announced earlier that day in the press release. Defendant O'Leary revealed that

Beazer was reversing accruals it had previously made:
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Also during the quarter, as part of our regular view of our estimates of
the costs required to resolve the claim associated with the Trinity
Homes class-action lawsuit which was settled in October of 2004, we
concluded that approximately 15 million of accruals associated with
this matter were no longer required.

486. Defendant O'Leary also disclosed that Beazer wrote off land options

and exited positions:

Now, turning to the third-quarter items of note slide, there are a
couple of things worth highlighting. The third-quarter results
include approximately $11 million in pre-tax charges to write off
land options and exit positions and approximately 1 million of
additional pre-tax charges to exit positions and close operations in
Fort Wayne; Lafayette, Indiana; and to significantly downsize
operations in Memphis, Tennessee . Collectively this reflects our
disciplined approach to positioning our company during this tougher
market by focusing our spending on our highest value opportunities
for the present and the future.

487. In response to a question from Stephen Kim with Citigroup,

Defendant O'Leary stated:

Q - Stephen Kim: [D]oes your guidance assume write-downs
continuing or walking away from options continuing in the fourth
quarter?

A - O'Leary: No, Steve, if we thought we were going to walk on
options, that 's a charge that 's sure good today. And ifwe were close
to or at impairments we'd be taking them today. So it doesn't
contemplate any additional write-downs or write-offs.

488. In response to a question from Michael Sefransky about sales in the

southeastern United States, Defendant McCarthy stated:
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A - McCarthy: . . . If we had put everything into California or
everything into the mid-Atlantic it would have been great for the last
few years. But we're well diversified and I think that gives us our
good long-term positioning. So I think you're just seeing a normal
cyclical rebound in these markets. You're seeing good strength in
the Carolinas now. We've talked about Charlotte being tough for
awhile. We've got up closings here in Charlotte; we're feeling good
about that. Carolinas are good generally...

489. In response to a question from Olga Yermelinka of Helios Advisors

about inventory, Defendant O'Leary stated:

Q - Olga Yermelinka : I can see that there's a 25% increase quarter-
over-quarter and I was wondering if you had any incentives in place to
move the inventory more quickly?

A - O'Leary:...We have resisted doing across the board discounting
until the end of this past quarter. It wasn ' t across the board
discounting, but we're going into our quarter end. We don't want to
be carrying assets, particularly spec homes that we don't have to.
That 25% increase quarter-over-quarter is mostly homes under
construction . So we added discounting that was basically driven by
the financing alternatives to engage our buyers - basically get
people who were sitting on the fence off the fence, make a decision
and go from fence sitter to happy buyer. And I think we've done a
very good job of attaching buyers to a fair number of those homes
that are included in that 25%. So I'd expect to see meaningful cash
conversion and homes under construction and spec homes come down
considerably over the next quarter.

490. In response to the disappointing financial results and reduced outlook

announced on July 27, 2006, Beazer's stock fell from a closing price of $40.51 on

July 26, 2006 to a close of $39.65 on July 27, 2006. However, the stock continued
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to be bolstered by Defendants' materially false and misleading statements and

omissions described herein.

3. Form 10-Q

491. On August 4, 2006, after the markets closed, Beazer filed a Form 10-

Q with the SEC for the third quarter of 2006 (the "3Q06 10-Q ). The 3Q06 10-Q

repeated the financial results announced on July 27, 2006 and represented that the

consolidated financial statements contained therein were prepared in accordance

with GAAP. The 3Q06 10-Q is signed by Defendant O'Leary and certified

pursuant to Sections 302 and 906 of the Sarbanes-Oxley Act of 2002 by

Defendants McCarthy and O'Leary using language substantially similar to that in

the prior 10-Qs and 10-K. (See ¶¶ 303-304 above.)

492. The 3Q06 10-Q reported results of operations for the third quarter as

follows:

3Q FY 2006 Current Period Prior Period Increase Current Period Prior Period Increase
Financial Three months Three months (Decrease) Nine months Nine months (Decrease)
Results ended ended % ended ended %

6/30/2006 6/30/2005 6/30/2006 6/30/2005
Revenue $1.203 billion $1.293 billion (6.9%) $3.578 billion $3.181 12.5%

billion

Homes closed 4,156 4,631 (per (10.3%) 12,258 11,807 3.8%
(calculated) 6/30/200510-

New Orders 4,378 5,202 (15.8%) 12,474 13,986 (10.8%)

Backlog ($) $2.9 billion $3.1 billion (8.6%)

Number of 9,449 10,635 (per (11.2%)
Homes in (calculated) 6/30/2005 10-
Backlog (% Q)
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increase/
(decrease))

Average Home $301,800 $293,500 2.8%
Price in
Backlog

Average Sales $282,200 $272,700 (per 3.5% $285,000 $264,800 7.7%
Price of Homes (calculated) 6/30/2005 10-

Gross Margin 25.7% 25.5% 0.2% 25.1% 22.8% 2.3%

493. The 3Q06 10-Q explained the decrease in revenue as follows:

The decrease in revenues and home closings reflects the impact of
competition from increases in both existing and new homes for sale,
higher than normal cancellation rates and an increase in the use of
sales discounts in many of our markets.

Revenues increased 12.5%, for the nine months ended June 30, 2006
... homes closed increased 3.8% and the average sale price increased
7.7% to $285,000 from $264,800.

In addition, we had approximately $64.1 million of land and lot sales
for the nine months ended June 30, 2006 compared to $29.8 million in
the same period of fiscal 2005 as we continued to review
opportunities to minimize underperforming investments, exited a
number of less profitable positions, and reallocated funds to
investments that will optimize overall returns.

494. The 3Q06 10-Q explained that the decreases in new orders "were

driven by moderating demand coupled with higher cancellations compared to the

prior fiscal year.
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495. The 3Q06 10-Q repeated the description of mortgage services Beazer

offered customers buying homes from Beazer in substantially the same language as

in the prior 10-Qs and 10-K. (See ¶ 297 above.)

496. The 3Q06 10-Q repeated in substantially similar language the

accounting policy for homebuilding revenue and costs stated in the 2Q06 10-Q.

(See ¶ 466, 299 above.) The 3Q06 10-Q added with regard to condominiums:

Revenue for condominiums under construction is recognized based on
the percentage-of-completion method in accordance with SFAS 66
when certain criteria are met.

497. The 3Q06 10-Q contained a similar descriptions of Beazer's

accounting policies for inventory valuation and goodwill as the I Q06 and 2Q06

10-Qs. (See ¶¶ 434-435 above.)

498. The 3Q06 10-Q stated that Beazer had warranty reserves of

$124,992,000 and $138,033,000, with provisions of negative $9,059,000 and

$2,523, 000, at the three and nine months ended June 30, 2006 respectively, and

contained the same accounting policy with regard to warranty reserves as in the

prior 10-Qs and 10-Ks. (See ¶ 298 above.)

499. The 3Q06 10-Q repeated the explanation that Beazer acquired land by

means of options contracts for which it paid non-refundable deposits and that

"[w]e believe that the exercise prices of the option contracts approximate their fair
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value, adding that "[w]e expect, subject to market conditions, to exercise

substantially all of our option contracts.

500. Beazer made the following disclosures with respect to its cancellation

of land options and its reserve reversal:

Gross Margin : Our gross margin was 25.7% in the third quarter of
fiscal 2006 compared to 25.5% for the third quarter offiscal 2005
due primarily to margin improvements in our MidAtlantic, Florida
and Southeast regions and the $15.2 million reduction in warranty
accruals and $4.3 million of insurance and sub-contractor
reimbursements related to progress made in addressing Trinity related
mold and water intrusion issues (see Note 8 to the Unaudited
Condensed Consolidated Financial Statements). These improvements
were offset by margin pressures in our West region and approximately
$12 million in costs incurred to exit certain less profitable markets and
land option contracts.

Our gross margin was 25.1 % for thefirst nine months offiscal 2006
compared to 22. 8% for the comparable period of fiscal 2005.
Included in home construction and land sales expenses were $22.4
million and $2.9 million of costs related to the abandonment of
projects and write-off of deposits on cancelled land option contracts
for the nine months ended June 30, 2006 and 2005, respectively.
Our gross margin for the nine months ended June 30, 2005 was
negatively impacted by both $55.0 million of expenses associated
with the Trinity class action settlement and $14.0 million of other
warranty costs.

501. The 3Q06 10-Q repeated the outlook for fiscal 2006 of $9.25-$9.75

announced in the July 27, 2006 press release.
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502. The 3Q06 10-Q again assured investors of the adequacy of the

Company' internal controls in substantially the same language as in the prior 10-

Qs and 10-K. (See ¶ 302 above.)

503. On Monday, August 7, 2006, the next trading day after Beazer filed

its 10-Q , Beazer stock fell from $44.24 to $43.52. Although the Company

disclosed disappointing financial results and lower outlook for fiscal 2006 in the

July 27, 2006 press release and conference call, and the August 6, 2006 Form 10-

Q, Defendants continued to make materially false and misleading statements and

omissions.

4. Reasons for Falsity

504. The Beazer Defendants ' statements about the Company's 3Q06

financial results (see ¶¶ 483-489, 491-493, 498, 500-501 above) were materially

false and misleading because they failed to disclose that the Company was actually

driving profits by engaging in improper sales and closing practices, using improper

mortgage origination practices, and engaging in improper accounting

manipulations to misrepresent profit.

505. In addition, as described in detail above, the financial results and

accounting policies reported in the 3Q06 press release, conference call and Form

10-Q were materially false and misleading and omitted material facts that:
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(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;

(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;

(d) the number of closings reported included closings on homes

prior to their completion;

(e) gross margins and earnings were misstated/overstated as a

result of Beazer's misstatements of revenue and understatement of the cost of

home construction;

(f) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;

(g) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;
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(h) warranty reserves were misstated because the reserves

improperly included amounts for incentive and per diem payments made to

customers whose homes closed prior to completion;

(i) Beazer failed to record land impairments and charges for

writing off land options in a timely manner;

(j) such incentive and per diem payments were misclassified and

improperly included in warranty expense and warranty reserves;

(k) the aggregate dollar value of homes and the average sales price

of homes in backlog increased as a result of Beazer's improper mortgage practices

that pushed through financing for homebuyers who did not qualify;

(1) the Company had caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts than were appropriate and then reversed in

subsequent accounting periods to reduce operating expenses by amounts that were

not appropriate;

(m) the Company improperly accounted for certain sale-leaseback

transactions by accounting for them as sale lease-back transactions when they

should have been accounted for as financing transactions;

238



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 251 of 365

(n) the Company failed to recognize land impairments in a timely

manner;

(o) the Company failed to timely record goodwill impairments; and

(p) the Company failed to timely record impairments for deposits

on land option contracts when it became probable that the options would not be

exercised.

506. Defendants' statements in the 3Q06 Form 10-Q regarding Beazer's

mortgage services were materially false and misleading and omitted material facts

because they failed to disclose that Beazer abused Beazer Mortgage's deal control,

enabling Beazer to boost its revenue by driving sales of Beazer homes through

improper mortgage practices as described above in paragraphs 53 through 106 and

111 through 123.

507. Contrary to Defendants' representations that the Company' s financial

statements were prepared in accordance with GAAP and that they fairly presented

the financial condition, results of operations and cash flows of the Company,

Beazer's financial statements were misstated as described above.

508. Moreover, contrary to Defendants ' representations that the Company

had adequate internal controls and procedures in place, Beazer did not in fact have

adequate internal controls and procedures in place. Furthermore, it was common
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practice for Beazer to override existing internal controls for the purpose of

overstating revenue and manipulating earnings.

509. Defendants' statements regarding the outlook for 2006 were

materially false and misleading and omitted material facts because they failed to

disclose that the current results had been achieved through improper closing,

mortgage, and accounting practices and that future results would also be achieved

through improper closing, mortgage, and accounting practices that were not

sustainable over the long term.

510. Defendants' statements in the press release, conference call and 3Q06

10-Q regarding the land impairment charges Beazer recorded during that quarter

were materially false and misleading and omitted material facts because they failed

to disclose the full extent of the impairment exposure and instead reported

impairments incrementally over several consecutive quarters.

511. The statements contained in the press release, conference call and

3Q06 10-Q regarding the reversal of accruals for the Trinity moisture intrusion

issues were materially false and misleading and omitted material facts because

Defendants were engaging in "cookie jar accounting by releasing accruals that

had previously been recorded in excess of amounts appropriate under GAAP in

order to reduce the impact of the impairment charges recorded in the 3Q06.
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512. The statements regarding Beazer's write-off of land options in the

3Q06 were materially false and misleading and omitted material facts because the

Company had failed to timely record the write-offs such that the write-offs should

have been recorded sooner and in greater amounts.

513. Defendant McCarthy' s statement regarding the strength in the

Carolinas and the increase in closing there was materially false and misleading and

omitted material facts because the strength and increase in closings was achieved

through improper closing and mortgage practices.

514. Defendants O'Leary's statement during the conference call regarding

incentives was materially false and misleading and omitted material facts because

Beazer was actually using incentives to draw buyers into Beazer Mortgage in order

to abuse deal control to push through mortgages to unqualified buyers and thereby

drive sales in connection with Beazer ' s improper earnings management.

515. Defendants' statements that the Company believed that the exercise

price of its option contracts approximated their fair value and that Beazer expected

to exercise all of its option contracts were materially false and misleading and

omitted material facts because the prices exceeded the value of the option

contracts.
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D. Fourth Quarter and FY 2006 Results - Record Fourth Quarter
Closings and Revenues

1. Press Release

516. On November 7, 2006 , Beazer issued a press release titled "Beazer

Homes Reports fourth Quarter and FY 2006 Financial Results announcing record

fourth quarter closings and revenues:

Quarter Ended September 30, 2006

• Net income of $91.9 million, or $2.19 per diluted share,
compared to net income of $164.4 million, or $3.61 per
diluted share in the prior year's fourth quarter.

• Home closings : 6,411 homes, compared to 6,339 in the
prior year.

• Total revenues: $1.88 billion, compared to $1.81 billion
in the prior year.

• Operating income margin: 8.0%, compared to 14.1% in
the prior year.

• New orders: 2,064 homes, compared to 4,937 in the
prior year.

• Repurchased 557,400 shares for approximately $22.1
million.

Year Ended September 20, 2006

• Net income of $388.8 million, or $8.89 per diluted share,
compared to reported net income of $262.5 million, or
$5.87 per diluted shares, and adjusted net income of
$392.8, or $8.72 per diluted share in FY 2005.
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• Home closings: 18, 669 compared to 18,146 in the prior

year.

• Total revenues: $5.46 billion, compared to $5.00 billion
in the prior year.

• Operating income margin: 11.2% compared 9.7% on a
reported basis and 12.4% on an adjusted basis in FY
2005.

• New orders: 14,538 compared to 18,923 in the prior year.

• Backlog at 9/30/06: 5,102 homes with a sales value of
$1.56 billion, compared to 9,233 homes with a sales
value $2.72 billion in the prior year.

517. The press release also provided guidance for fiscal 2007:

Fiscal 2007 Outlook

The company previously announced that it anticipates home closings
in the range of 12,000 - 13,500 in fiscal 2007. It expects new orders
in the range of 12,000 - 14,000 for this period. The attainment of
closings and new orders in these ranges assumes the resumption of
positive year-over-year sales comparisons at varying levels by the last
quarter of the 2007 fiscal year.

Achievement of the company's fiscal 2007 forecast of 13,500 closings
is expected to result in diluted earnings per share of approximately
$3.65. This forecast assumes a stabilization of average gross margins
during fiscal 2007 at or near the levels attained in the fiscal 2006
fourth quarter. The company has not provided a diluted earnings per
share estimate for the 12,000 unit level of closings as there is
insufficient visibility to assess the level of margins, the potential for
additional impairments, or further overhead reductions required at this
volume level.

The company expects to close approximately 2,500 homes during the
quarter ending December 31, 2006. During this quarter, the company
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also expects to incur approximately $4.0 million of additional

severance and related costs associated with the previously referenced

overhead alignment.

2. Conference Call

518. After issuing the press release on November 7, 2006, the Company

hosted a conference call with analysts in which Defendants McCarthy and O'Leary

participated, repeating the results announced earlier that day in the press release.

During the conference call, Defendant McCarthy stated:

As we progress through fiscal 2006, conditions in the overall housing
market certainly became more difficult, as illustrated by the 23%
decline in new home orders for the year. This, coupled with our
current backlog of 5,102 homes, valued at $1.56 billion , provide the
foundation for our outlook of reduced closings in 2007. Our average
sales price in backlog remained above 300,000 as of September 30
and 3% higher than the prior year.

519. In response to a question from Stephen Kim of Citigroup about

cancellations , McCarthy stated:

Q - Stephen Kim: Can you guys talk about the cancellation rate and
how it trended month-by-month? And if you can take it up to the
current, that would be great.

A - McCarthy: Stephen, I think what we have said is obviously
through the September quarter it really did spike. We were at
something like 34% in June and it went up to 57%. We feel a lot of
that was because we wanted to close out our backlog and so we
pulled a lot ofpeople to the closing table and if they weren't able to
close, they had homes to sell, we wanted to take that cancellation.
We did not want a carry it on over. We want the opportunity to be
able to resell that home that had already been built. So, I would not
say - I would say that it progressively deteriorated in our case, but a
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lot of that was us forcing backlog to the closing table and not
accepting further delays....

520. In response to the information shared in the November 7, 2006 press

release and conference call, Beazer's stock price rose from an opening price of

$41.90 to a close of $42.07. The stock continued to be bolstered by Defendants'

materially false and misleading statements and omissions described herein.

3. Reasons for Falsity

521. The Beazer Defendants ' statements concerning the Company's 4Q06

financial results (see ¶¶ 516-519 above) were materially false and misleading

because they failed to disclose that the Company was actually driving profits by

engaging in improper closing and mortgage origination practices, and engaging in

improper accounting manipulations to misrepresent profit.

522. In addition, as described in detail above, the financial results reported

in the 4Q06 press release and conference call were materially false and misleading

and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;
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(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;

(d) the number of closings reported included closings on homes

prior to their completion;

(e) new orders were misstated because the Company failed to

record cancellations until they could replace the cancelled sale with a new sale;

(f) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;

(g) the average price of homes in backlog increased as a result of

Beazer's improper mortgage practices that pushed through financing for

homebuyers who did not qualify;

(h) the Company had caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts than were appropriate and then reversed in

subsequent accounting periods to reduce operating expenses by amounts that were

not appropriate;

(i) the Company improperly accounted for certain sale-leaseback

transactions by accounting for them as sale lease-back transactions when they

should have been accounted for as financing transactions;
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(j) the Company failed to recognize land impairments in a timely

manner;

(k) the Company failed to timely record goodwill impairments; and

(1) the Company failed to timely record impairments for deposits

on land option contracts when it became probable that the options would not be

exercised.

523. Defendants' statements regarding the outlook for 2007 were

materially false and misleading and omitted material facts because they failed to

disclose that the current results had been achieved through improper closing,

mortgage, and accounting practices and that future results would also be achieved

through improper closing, mortgage, and accounting practices that were not

sustainable over the long term.

524. Defendant McCarthy's statements during the conference call

regarding cancellations were materially false and misleading because they omitted

the fact that Beazer had historically deferred recognizing cancellations until

cancellations could be replaced with new sales.

525. Defendant McCarthy's statement during the conference call basing the

projected closings outlook for 2007 on backlog was materially false and
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misleading and omitted material facts because backlog was misstated and Beazer's

engaged in improper closing and mortgage practices.

E. FY 2006 Annual Report

1. Form 10-K

526. On December 8, 2006, after the markets closed, Beazer filed a

Form 10-K with the SEC for the fiscal year 2006 ended September 30, 2006 (the

"2006 10-K) The 2006 10-K repeated the financial results announced on

November 7, 2006 and represented that the consolidated financial statements

contained therein were prepared in accordance with GAAP. The 2006 10-K was

signed by Defendants McCarthy, O'Leary and Rand and includes certifications

pursuant to sections 302 and 906 of the Sarbanes-Oxley Act of 2002 by Defendants

McCarthy and O'Leary substantially similar to those included with the prior 10-Qs

and 10-K. (See ¶¶ 303-304 above.)

527. The 2006 10-K reported financial results as follows:

4Q and FY Current Period Prior Period Increase Current Period Prior Period Increase
2006 Three Months Three Months (Decrease) FY ended FY ended (Decrease)

ended ended % 9/30/2006 9/30/2005 %
9/30/2006 9/30/2005

Revenue $1.884 billion $1.814 billion 3.8% $5.462 billion $4.995 9.3%
billion

Homes closed 6,411 6,339 1.1%
18,669 18,146

2.9%

New Orders 2,064 4,937 (58.2%) 14,538 18,923 (23.2%)

Backlog ($) $1.555 billion $2.721 billion (42.9%)

Number of 5,102 9,233 (44.7%)
Homes in
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4Q and FY Current Period Prior Period Increase Current Period Prior Period Increase
2006 Three Months Three Months (Decrease) FY ended FY ended (Decrease)

ended ended % 9/30/2006 9/30/2005 %
9/30/2006 9/30/2005

Backlog (%
increase/

(decrease))
Average Home $304,900 $294,800 3.4% $286,700 $271,300 5.7%
Price in
Backlog

Gross Margin 19.3% 24.6% (5.3%) 23.1% 23.5% (0.4%)
(calculated) (calculated)

528. The 2006 10-K made the following representation with respect to its

operating results:

The following chart presents certain quarterly operating data for our
last twelve fiscal quarters and is indicative of this seasonality.

New Orders (net of
cancellations)

1 stQ 2ndQ 3rdQ 4thQ

2006 3,872 4,224 4,378 2,064
2005 3,545 5,239 5,202 4,937
2004 3,304 5,032 4,869 4,276

Closings

1 stQ 2ndQ 3rdQ 4thQ

2006 3,829 4,273 4,156 6,411
2005 3,574 3,602 4,631 6,339
2004 3,608 3,684 4,061 5,098

529. In its 2006 10-K, Beazer repeated the description of its mortgage

services in language substantially similar to that in its prior 10-Qs and 10-Ks (see ¶

297 above) and repeated the description of customer financing contained in the
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2005 10-K (see ¶ 389 above) but changes the description slightly (changed

language emphasized below):

Customer Financing

We offer customer financing through Beazer Mortgage. Beazer
Mortgage provides mortgage origination services, and generally
does not retain or service the mortgages that it originates. Beazer
Mortgage finances certain of our mortgage lending activities with
borrowings under its warehouse line of credit or from general
corporate funds prior to selling the loans and their servicing rights
shortly after origination to thirdparty investors. Beazer Mortgage
can provide qualified homebuyers numerous financing options,
including a wide variety of conventional, FHA and VA financing
programs. In certain situations, we will seek to assist our homebuyers
in obtaining financing from outside mortgage lenders and, in certain
limited circumstances, we may attempt to minimize potential risks
relating to the availability of customer financing by purchasing
mortgage financing commitments that lock in the availability of funds
and interest rates at specified levels for a certain period of time.
Because substantially all homebuyers utilize long-term mortgage
financing to purchase a home, adverse economic conditions, increases
in unemployment and high mortgage interest rates may deter and
eliminate a substantial number of potential homebuyers from our
markets in the future. In addition, we offer title insurance services to
our homebuyers in many of our markets.

530. The 2006 10-K repeated Beazer ' s accounting policy regarding

inventory valuation, (See ¶ 434 above) goodwill, (See ¶ 435 above) and

homebuilding revenue and costs (See ¶¶ 299, 496 above) in substantially the same

language as in prior 10-Qs and 10-K.
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531. The 2006 10-K stated that Beazer had warranty reserves of

$138,033 ,000, with provisions of $17,395,000 at fiscal year end September 30,

2006, and described its warranty reserves in language that was substantially similar

to the language in its prior 10-Qs and 10-K. (See ¶ 298 above.)

532. Beazer also disclosed in its 2006 10-K:

Fiscal 2006 home construction and land sales expenses included $37.8
million of costs related to the abandonment of projects and write-off
of deposits and other costs on cancelled land option contracts and $5.7
million of inventory impairments offset partially by a $21.7 million
reduction in the accrual for construction defect claims for water
intrusion in Indiana (see Note 13 to the Consolidated Financial
Statements).

533. The 2006 10-K reported that Beazer ' s capture rate increased to 65%

in fiscal 2006 "due primarily to our continued focus on serving our customer

base. The 2006 10-K also stated:

Operating income for Financial Services increased in fiscal 2006
primarily due to increased Title Services operating profit offset by
additional costs in our mortgage operations including higher price
concessions and incentives offered in response to competitive
pressures in the refinancing market.

534. The 2006 10-K repeated the outlook for fiscal 2007 announced in the

November 7, 2006 press release. (See ¶ 517 above.)
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535. The 2006 10-K stated the income recognition and classification of

costs policy in substantially similar language as in the 2005 10-K, (See ¶ 392

above)

536. The 2Q06 10-K again assured investors of the adequacy of the

Company' internal controls in substantially the same language as in prior 10-Qs

and 10-K. (See ¶ 302 above.)

537. The 2006 10-K repeated the statements in the 2005 10-K regarding

Beazer 's Code of Business Conduct and Ethics. (See ¶¶ 402-403 above.)

538. Beazer's 2006 10-K included Deloitte's unqualified audit opinion,

dated December 8, 2006, that stated that Beazer's 2006 and 2005 financial

statements were prepared in conformity with GAAP and that Deloitte's audit was

performed in accordance with GAAS. (See ¶¶ 175-176 above.)

539. After the release of the 2006 10-K, Beazer's stock rose from a closing

price on Friday, December 8, 2006 of $46.14 to a close on Monday, December 11,

2006, the next trading day after the aftermarket filing of the Form 10-K, of $46.61.

2. Reasons for Falsity

540. The Beazer Defendants ' statements concerning the Company's Fiscal

2006 financial results (see ¶¶ 526-528, 531-534 above) were materially false and

misleading because they failed to disclose that the Company was actually driving
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profits by engaging in improper closing and mortgage origination practices, and

engaging in improper accounting manipulations to misrepresent profit.

541. In addition, as described in detail above, the financial results and

accounting policies reported in the 2006 10-K were materially false and misleading

and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;

(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;

(d) the number of closings reported included closings on homes

prior to their completion;

(e) gross margins and earnings were misstated/overstated as a

result of Beazer's misstatements of revenue and understatement of the cost of

home construction;

(f) costs of home construction, as well as selling, general

administrative expense as a percentage of revenue were misstated because revenue
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was misstated and because Beazer failed to record impairments against its

inventory and land options in a timely manner;

(g) gross margins and earnings (net income) were also

misstated/overstated as a result of revenue misstatements and the understatement

of costs for overhead structure realignment and the exiting of non-strategic land

positions;

(h) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;

(i) warranty reserves were misstated because the reserves

improperly included amounts for incentive and per diem payments made to

customers whose homes closed prior to completion;

(j) such incentive and per diem payments were misclassified and

improperly included in warranty expense and warranty reserves;

(k) the aggregate dollar value of homes and the average sales price

of homes in backlog increased as a result of Beazer's improper mortgage practices

that pushed through financing for homebuyers who did not qualify;

(1) the Company had caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be
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recorded in excess of amounts than were appropriate and then reversed in

subsequent accounting periods to reduce operating expenses by amounts that were

not appropriate;

(m) the Company improperly accounted for certain sale-leaseback

transactions by accounting for them as sale lease-back transactions when they

should have been accounted for as financing transactions;

(n) the Company used the incorrect capitalized interest cost inputs

in assessing and calculating inventory impairments;

(o) the Company failed to recognize land impairments in a timely

manner;

(p) the Company failed to timely record goodwill impairments; and

(q) the Company failed to timely record impairments for deposits

on land option contracts when it became probable that the options would not be

exercised.

542. The financial results for fiscal year 2006 were materially false and

misleading because Defendants misstated Beazer's 2006 revenue by at least $105.4

million.

543. Defendants' statements in the 2006 10-K regarding Beazer's mortgage

services were materially false and misleading and omitted material facts because
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they failed to disclose that Beazer abused Beazer Mortgage ' s deal control , enabling

Beazer to boost its revenue by driving sales of Beazer homes through improper

mortgage practices as described above in paragraphs 53 through 106 and 111

through 123.

544. In addition, Defendants' statements in the 2006 10-K regarding

mortgage lending were materially false and misleading because they falsely

implied that Beazer secured financing for or financed only mortgages for qualified

applicants.

545. Contrary to Defendants ' representations that the Company's financial

statements were prepared in accordance with GAAP and that they fairly presented

the financial condition, results of operations and cash flows of the Company,

Beazer's financial statements were misstated as described above.

546. Moreover, contrary to Defendants' representations that the Company

had adequate internal controls and procedures in place, Beazer did not in fact have

adequate internal controls and procedures in place. Furthermore, it was common

practice for Beazer to override existing internal controls for the purpose of

overstating revenue and manipulating earnings.

547. Defendants' statements regarding the outlook for 2007 were

materially false and misleading and omitted material facts because they failed to
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disclose that the current results had been achieved through improper closing,

mortgage, and accounting practices and that future results would also be achieved

through improper closing, mortgage, and accounting practices that were not

sustainable over the long term.

548. The 2006 10-K was materially false and misleading because the

Company failed to disclose the full extent of its impairment exposure and charges

for writing off land options in a timely manner, and instead reported impairments

incrementally over several consecutive quarters.

549. The statement in the 2006 10-K that Beazer had adopted a Code of

Business Conduct and Ethics was materially false and misleading and omitted

material facts because Beazer's senior officers, including the Individual

Defendants, did not abide by the Code and did not comply with applicable federal

and state laws and regulations.

550. Deloitte's unqualified audit opinion included with the 2006 10-K was

materially false and misleading and omitted material facts because Beazer's

financial statements contained therein were not prepared in conformity with GAAP

and Deloitte ' s audit was not performed in accordance with GAAS.

551. The statement in the 2006 10-K regarding increased capture rate and

higher costs from mortgage operations were materially false and misleading and
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omitted material facts because Beazer was abusing the deal control created by

Beazer Mortgage to engage in improper closing and mortgage practices, including

using incentives to convince buyers to close on unfinished homes.

III. False Statements Continue in 2007

A. 1Q FY 2007 Financial Results - The Beginning of The End

1. Press Release

552. On January 25, 2007, Beazer issued a press release reporting

disappointing financial results for the first fiscal quarter of 2007, the period ended

December 31, 2007.

• Reported net loss of $(59.0) million, or $(1.54) per share,
including charges related to inventory impairments and
abandonment of land option contracts of $119.9 million
on a pre-tax basis, compared to net income of $89.9
million or $2.00 per diluted share in the first quarter of
the last fiscal year. Excluding charges for inventory
impairments and abandonment of land option contracts,
adjusted net income was $15.9 million, or $0.41 per
diluted share

• Home closings : 2,660 homes, compared to 3,829 in the
first quarter of the prior year

• Total revenues: $803.0 million, compared to $1.1 billion
in the first quarter of the prior year

• New orders: 1,779 homes, compared to 3,872 in the first
quarter of the prior year

• Lots under control totaled 83,422 at 12/31/06, a 22%
decline from the prior year
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• Unsold homes under construction declined 27% from the

fourth quarter of fiscal 2006

• Backlog at 12/31/06: 4,221 homes with a sales value of
$1.29 billion compared to 9,276 homes with a sales value
$2.78 billion in the prior year

Defendant McCarthy is quoted in the press release as blaming the challenges of the

housing industry for the downturn.

2. Conference Call

553. On the same day, January 25, 2007, the Company held a conference

call with analysts in which Defendants McCarthy and O'Leary participated,

discussing Beazer's disappointing first fiscal quarter 2007 financial results. During

the call, Defendant McCarthy discussed the challenges of the home building

industry and how the Company was positioned to get through the housing slump:

Clearly, operating conditions remained extremely challenging for the
housing industry during our first quarter. Most markets across the
country continue to experience lower levels of demand for new
homes, high cancellation rates and significant levels of discounting.
While it seems that at present, everyone from economists to the media
is trying to determine at what point the housing market hits bottom or
even begins to recover, we have yet to see any meaningful evidence of
a sustainable recovery in the housing market, and point out that the
last 3 months represent what is historically a seasonal low in housing
activity.

As such, we believe it is very difficult to draw any conclusions at this
point, so we would expect to gain a better read on the market as the
traditional spring selling season gets under way. During the first
quarter, which historically is our weakest in terms of both new orders
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and closings, we were very focused on best positioning ourselves
operationally for the current environment and the future. We
prioritized those initiatives aimed at both strengthening our
financial capabilities and best positioning us for the anticipated
increase in activity as we enter the spring selling season.

These initiatives included overhead reductions, converting existing
backlog into closings and reducing lots under control and unsold
new home inventories. We believe this disciplined approach to the
business, coupled with both broad product and geographic diversity
positions us well in the current market environment and for the
eventual upturn.

3. Forms 8-K and 10-Q

554. On January 26, 2007, after the close of trading, Beazer filed with the

SEC two Forms 8-K and its Form 10-Q for the first quarter of fiscal 2007. One

Form 8-K included a transcript of the prior day's conference call with analysts.

The other Form 8-K included a revised consolidated income statement and

supplemental financial data schedule for the three months ended December 31,

2006, revising the previous version which had been included with the earnings

press release issued the previous day. The revision issued on January 26, 2007

resulted in the elimination of approximately $3 million of revenue and cost of

sales, having no effect on consolidated gross profit, operating loss or net loss for

the three months ended December 31, 2006.

555. The Form 10-Q filed with the SEC after the close of trading on

January 26, 2007 (the "1 Q07 10-Q ) repeated the financial results released on
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January 25 , 2007 as revised on January 26 , 2007. The 1 Q07 10-Q represented that

the consolidated financial statements contained therein were prepared in

accordance with GAAP. The 1Q07 10-Q is signed by Defendant O'Leary and

included certifications pursuant to sections 302 and 906 of the Sarbanes-Oxley Act

of 2002 by Defendants McCarthy and O'Leary substantially similar to those

included with the prior 10-Qs and 10-Ks. (See ¶¶ 303-304 above.)

556. The 1Q07 10-Q reported and expanded upon results of operations for

the quarter announced in the press release of the previous day:

1Q FY 2007 Current Period Prior Period Increase
Financial Three months Three months (Decrease)
Results ended ended %

12/31/2006 12/31/2005

Revenue $803.0 million $1,105.6 (27.4%)
million

Homes closed 2,660 3,829 (per (30.5%)
(calculated) 12/31/2005

10-
New Orders 1,779 3,872 (54.1%)

Backlog ($) $1.29 billion $2.78 billion (53.5%)

Number of 4,221 9,276 (54.5%)
Homes in
Backlog

(% increase/
(decrease))

Average Home $305,600 $299,800 (per 2.0%
Price in (calculated) 12/31/2005
Backlog 10-Q)

Average Sales $283,103 $280,300 (per 1.0%
Price ofHomes (calculated) 12/31/2005

10-Q)
Gross Margin 2.6% 24.7% (22.1%)
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557. The I Q07 10-Q blamed the decrease in homebuilding revenue on

"decreased closings in the majority of our markets, related to reduced demand and

a higher rate of cancellations.

558. The 1Q07 10-Q also reported that Beazer sold more land:

In addition, we had approximately $12.7 million of land and lot sales
in the three months ended December 31, 2006 compared to
$25.0 million in the three months ended December 31, 2005 as we
continued to review opportunities to minimize underperforming
investments and reallocate funds to investments that will optimize
overall returns.

559. The I Q07 10-Q referred to the accounting policies in the 2006 10-K

(see ¶ 530 above), which repeated the accounting policies for homebuilding

revenues and costs and warranty reserves in substantially similar language to that

in the prior 10-Qs (see ¶¶ 298-299 above) and the accounting policies for inventory

valuation and goodwill in substantially similar language as in the I Q06 10-Q (see

¶¶ 434-435 above).

560. The notes to the financial statements concerning contingencies

included with the 1Q07 10-Q stated that Beazer had warranty reserves of

$101,033,000 and provisions of $6,197,000 at December 31, 2006 and repeated the

Company's policy regarding warranty reserves in language substantially similar to

that in prior 10-Qs and 10-Ks. (See ¶ 298 above.)

262



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 275 of 365

561. The 1Q07 10-Q explained that gross margin for the quarter of 2.6%

"was significantly impacted by reduced revenues, a $19.5 million increase in sales

incentives as given to customers and non-cash, pretax charges of $25.2 million to

abandon land option contracts and $94.7 million of recognized inventory

impairments.

562. The I Q07 10-Q also explained that:

The decrease in gross profit and operating income across all regions is
primarily due to softer market conditions, increase in sales incentives,
and the impact of charges related to inventory impairments and the
abandonment of certain option contracts. Total charges for inventory
impairments and abandonments by segment were as follow: $52.5
million in the West, $6.9 million in the Mid-Atlantic, $42.3 million in
Florida, $2.9 million in the Southeast and $14.0 million in Other
homebuilding.

563. The 1Q07 10-Q contained the following additional statements

regarding land options and inventory impairments:

As our sales continued to decrease and our competitors began
significantly discounting housing prices and offering other incentives
to buyers, we began lowering prices in certain communities with an
objective to reduce inventory and generate cash flow. Based on these
events and our analysis we determined that the carrying amount of
certain of our inventory assets exceeded its estimated fair value. We
estimated fair value using a discounted cash flow methodology. As a
result, we incurred $94.7 million ofnon-cash pretax charges related
to inventory impairments during the three months ended December
31, 2006.
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Under option contracts without specific performance obligations, our
liability is generally limited to forfeiture of the non-refundable
deposits, letters of credit and other non-refundable amounts incurred,
which aggregated approximately $358.0 million at December 31,
2006. This amount includes letters of credit of approximately $42.2
million. Total remaining purchase price, net of cash deposits,
committed under all options was $2.2 billion at December 31, 2006.
Only $23.9 million of total remaining purchase price under such
options contains specific performance clauses which may require us to
purchase the land or lots upon the land seller meeting certain
obligations. During the quarters ended December 31, 2006 and
2005, we incurred non-cash pretax charges of $25.2 million and
$2.9 million, respectively, related to the abandonment of lot option
agreements and write-off of option deposits and other development
costs.

564. Just as they had in the prior Form 10-Qs and 10-Ks, Defendants

assured investors as to the adequacy of the Company's controls and procedures in

the 1 Q07 10-Q, repeating language substantially similar to that in the prior 10-Qs

and 10-Ks. (See ¶ 302 above.)

565. After the January 25, 2007, press release and conference call

disclosures, Beazer's stock price dropped an additional 3.7% on unusually high

trading volume of almost 3 million shares from an opening price of $46.11 per

share to a closing price of $44.37 per share. After the aftermarket filing of the 10-

Q on Friday, January 26, 2007, Beazer stock continued to fall from a closing price

of $43. 12 per share on Friday to a close of $42.37 per share on Monday, January

29, 2007. Although the January 25, 2007 press release and conference call, and the
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January 26, 2007 Form 10-Q revealed disappointing results, Beazer's stock price

continued to be inflated as Defendants continued to make materially false and

misleading statements and omissions regarding both the reasons for disappointing

results and the Company's prospects for the future.

4. Reasons for Falsity

566. The Beazer Defendants ' statements concerning the Company's I Q07

financial results (see ¶¶ 552-558, 560-563 above) were materially false and

misleading because they failed to disclose that the Company was actually driving

profits by engaging in improper closing and mortgage origination practices, and

engaging in improper accounting manipulations to misrepresent profit.

567. In addition, as described in detail above, the financial results and

accounting policies reported in the I Q07 press release, conference call and Form

10-Q were materially false and misleading and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;
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(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;

(d) the number of closings reported included closings on homes

prior to their completion;

(e) gross margins and earnings were misstated/overstated as a

result of Beazer's misstatements of revenue and understatement of the cost of

home construction;

(f) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;

(g) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;

(h) warranty reserves were misstated because the reserves

improperly included amounts for incentive and per diem payments made to

customers whose homes closed prior to completion;

(i) such incentive and per diem payments were misclassified and

improperly included in warranty expense and warranty reserves;
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(j) the aggregate dollar value of homes in backlog increased as a

result of Beazer's sales and mortgages practices that sold homes to purchasers who

could not afford them;

(k) the Company had caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts than were appropriate and then reversed in

subsequent accounting periods to reduce operating expenses by amounts that were

not appropriate;

(1) the Company improperly accounted for certain sale-leaseback

transactions by accounting for them as sale lease-back transactions when they

should have been accounted for as financing transactions;

(m) the Company used the incorrect capitalized interest cost inputs

in assessing and calculating inventory impairments;

(n) the Company failed to recognize land impairments in a timely

manner;

(o) the Company failed to timely record goodwill impairments; and

(p) the Company failed to timely record impairments for deposits

on land option contracts when it became probable that the options would not be

exercised.
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568. The financial results for I Q07 were materially false and misleading

because Defendants misstated 1Q07 revenue by at least $20 million.

569. Defendants' statements in the 1Q07 Form 10-Q regarding Beazer's

mortgage services were materially false and misleading and omitted material facts

because they failed to disclose that Beazer abused Beazer Mortgage ' s deal control,

enabling Beazer to boost Beazer ' s revenue by driving sales of Beazer homes

through improper mortgage practices as described above in paragraphs 53 through

106 and 111 through 123.

570. Contrary to Defendants ' representations that the Company's financial

statements were prepared in accordance with GAAP and that they fairly presented

the financial condition, results of operations and cash flows of the Company,

Beazer's financial statements were misstated as described above.

571. Moreover, contrary to Defendants' representations that the Company

had adequate internal controls and procedures in place, Beazer did not in fact have

adequate internal controls and procedures in place. Furthermore, it was common

practice for Beazer to override existing internal controls for the purpose of

overstating revenue and manipulating earnings.

572. Defendants ' statements regarding the outlook for 2007 were

materially false and misleading and omitted material facts because they failed to
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disclose that the current results had been achieved through improper closing,

mortgage, and accounting practices and that future results would also be achieved

through improper closing, mortgage, and accounting practices that were not

sustainable over the long term.

573. The I Q07 10-Q was materially false and misleading because the

Company failed to disclose the full extent of its impairment exposure and charges

for writing off land options and instead reported impairments incrementally over

several consecutive quarters.

574. Defendant McCarthy's statements during the conference call

regarding Beazer's initiatives to position it in the challenging housing market were

materially false and misleading and omitted material facts because Beazer was

actually using improper closing, mortgage, and accounting practices to manipulate

earnings, convert backlog, and sell land for which Beazer had failed to timely

record impairment.

575. Defendants' statements attributing Beazer's disappointing financial

results for I Q07 to the housing market slowdown were materially false and

misleading and omitted material facts because Beazer's disappointing financial

results were the result of Beazer's improper closing and mortgage practices

catching up with the Company.
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576. The statements disclosing that Beazer had sold more land during

I Q07 were materially false and misleading and omitted material facts because

Beazer was selling land to boost revenues and had failed to timely record

impairments on its land inventory.

B. Beazer's False and Misleading Statements About Subprime Loans

1. Analyst Report

577. On February 26, 2007, Wachovia Capital Markets initiated coverage

of Beazer with a report by analysts Carl Reichardt, Darin Fierstein, and

Christopher Vanes in which they discussed Beazer's financial services business

segment:

Business Segments : Financial Services . BZH generated roughly 3%
of its pretax income (excluding impairments) from financial services
in FY2006 versus 5% historically. Margins on financial services
range from 26 to 48% and were 26% in FY2006. The company's
financial services segment originated 12,205 mortgage loans in
FY2006, capturing 65% of total homes closed. Roughly 28% of loans
originated in FY2006 were ARM products. BZH's financial services
segment does offer sub prime products to prospective buyers which
we estimate accounted for less than 5% of BZH's total closings in
FY2006. BZH does no outside originations. The company's title
operations are also included in its financial services segment.

2. Presentation

578. On March 6, 2007, Defendant McCarthy gave a presentation at the

Citibank Industrial Manufacturing Conference in which he stated that
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approximately 5% of the Company' s loans were sub-prime, and they "have not

seen any loans come back to them:

We have a mortgage origination company. We only hold some of our
loans for a 10 to 15-day period. In `06, we had about 5% of sub-
prime and Alt-A is around 10, depending whether you take it in
dollars or you take it in units, it's about 10 to 15%. So, again, not a
lot there, we haven 't had any loans come back to us.

So, at this point, we haven 't seen any loans come back to us, so we
feel - the company 's exposure to that is very, very limiter.
Obviously, there is some stress in that market now and we can't be
sure the loans that have moved on to the eventual holders whether
there is any distress there and whether that will impact the company.
But we really think, as we captured about 70% of our buyers through
our own Beazer mortgage company , I think we have a really good
feel that we haven't got much exposure to that within our
community. So, we don't think we'll have a lot foreclosures or the
like within our communities. So, we feel it's a fairly good position to
be in.

3. Reasons for Falsity

579. The Beazer Defendants ' statements concerning the potential adverse

impact from the collapse of the subprime mortgage market were materially false

and misleading because they failed to disclose that Beazer Mortgage routinely

engaged in fraudulent practices that resulted in unqualified buyers obtaining

financing (including conventional financing) and that there was a risk that Beazer

would be forced to repurchase loans and thereby incur future liabilities that were
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not disclosed. In addition, during the Class Period, Beazer repeatedly and

routinely underestimated the number of subprime loans it had issued.

580. Beazer's statements about the potential adverse impact from the

collapse of the subprime mortgage market were also materially false and

misleading because they omitted the fact that Beazer's FHA loans, which also were

made to customers with less than ideal credit, were experiencing foreclosure rates

that were significantly above the national average at the time.

C. Beazer's False Statements Regarding Compliance

581. On March 28, 2007, Beazer issued a press release disclosing that it

had received a request for documents relating to its mortgage business from the

U.S. Attorney's Office, and adding that: "Beazer Homes has a long established

commitment to managing and conducting business in an honest, ethical and lawful

manner.

582. Beazer's March 28, 2007 press release was materially false and

misleading because it falsely represented that Beazer conducted its business in

lawful, ethical, and honest manner when, in reality, Beazer violated numerous laws

and regulations governing mortgage origination practices during the Class Period.
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D. 2Q07 Fiscal Results - Further Declines

1. Press Release

583. On April 26, 2007, Beazer issued a press release titled "Beazer Homes

Reports Fiscal Second Quarter 2007 Financial Results announcing results for the

second quarter of fiscal 2007, the period ended March 31, 2007:

• Reported net loss of $(43.1) million, or $(1.12) per share,
including charges related to inventory impairments,
impairments from joint ventures, and abandonment of
land option contracts totaling $86.9 million on a pre-tax
basis....

Home closings : 2,743 homes, compared to 4,273 in the
second quarter of the prior year.

Total revenues: $826.3 million, compared to $1.27
billion in the second quarter of the prior year.

New orders: 4,085 homes, compared to 4,224 in the
second quarter of the prior year.

Lots under control totaled 79,528 at 3/31/07, a 24%
decline from the prior year.

• Unsold finished homes and total unsold homes declined
47% and 25%, respectively from the first quarter of fiscal
2007.

• Net debt to capitalization was 49.1% as of 3/31/07.

• Backlog at 3/31/07: 5,563 homes with a sales value of
$1.67 billion compared to 9,227 homes with a sales value
of $2.79 billion in the prior year.
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584. The press release further explains the impairments Beazer recorded

during the quarter as follows:

During the second quarter, margins continued to be negatively
impacted by both higher levels of discounting and reduced revenue
volume as compared to the same period a year ago. In addition, the
Company incurred pre-tax charges to abandon land option
contracts, to recognize inventory impairments, and to record
impairments in investments in joint ventures of $19. 1 million, $60.8
million, and $7.1 million, respectively. The results for the second
quarter also included a $6.0 million reduction of the warranty
accrual for the remediation ofhomes in connection with the Trinity
Homes class action settlement in October 2004, based on a
reduction in the estimated remaining remediation costs.

2. Conference Call

585. Also on April 26, 2007, Beazer held a conference call with analysts,

during which Defendants McCarthy and Rand participated, repeating the results

announced earlier that day in the press release. During this teleconference,

Defendant McCarthy stated in part:

In light of the current market environment, and following a
comprehensive review of our inventory and land option contracts,
we incurred an $86.9 million pre-tax charge this quarter for
inventory impairments, impairments of investments in joint
ventures, and abandonment ofland option contracts. As a result, we
recorded a net loss of$43 million or $1.12 per share...

586. During the conference call, Defendant Rand stated in part:

The results for the quarter include a $6 million reduction of the
warranty accrual for the remediation of homes in connection with a
Trinity Homes settlement in 2004 based on a reduction in the

274



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 287 of 365

estimated remaining remediation costs. The results also include pre-
tax charges to abandon land option contracts, to recognize inventory
impairments and impairments in joint ventures of 19.1 million, 60.8
million and $7.1 million, respectively....

587. On April 26, 2007 Beazer stock rose almost 5% from an opening price

of $33 .60 per share to a close of $35.20 per share.

3. Form 10-Q

588. On April 26, 2007, after the close of the market, Beazer filed its Form

10-Q for the second quarter of 2007 (the "2Q07 10-Q ) repeating the financial

results disclosed in the press release of the same date. The 2Q07 10-Q represented

that the consolidated financial statements contained therein were prepared in

accordance with GAAP. The 2Q07 10-Q was signed by Defendants McCarthy and

Rand and is certified pursuant to sections 302 and 906 of the Sarbanes-Oxley Act

of 2002 by Defendant McCarthy in language substantially similar to that included

with the prior 10-Qs and 10-Ks. (See ¶¶ 303-304 above.)

589. The 2Q07 10-Q reported results of operations for the quarter as

follows:

2Q FY 2007 Current Period Prior Period Increase Current Period Prior Period Increase
Financial Three months Three months (Decrease) Six months Six months (Decrease)
Results ended ended % ended ended %

3/31/2007 3/31/2006 3/31/2007 3/31/2006
Revenue $826.3 million $1,269.1 (34.9%) $1.629 billion $2.375 (31.4%)

million billion

Homes closed 2,743 4,273 (per (35.8%) 5,403 8,102 (per (33.3%)
(calculated) 3/31/2006 10- (calculated) 3/31/2006

Q) 10-Q)
New Orders 4,085 4,224 (3.3%) 5,864 8,096 (27.6%)
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2Q FY 2007 Current Period Prior Period Increase Current Period Prior Period Increase
Financial Three months Three months (Decrease) Six months Six months (Decrease)
Results ended ended % ended ended %

3/31/2007 3/31/2006 3/31/2007 3/31/2006

Backlog ($) $1.67 billion $2.79 billion (40.2%)

Number of 5,563 9,227 (39.7%)
Homes in
Backlog

(% increase/

(decrease))
Average Home $300,200 $302,800 (per (0.9%)
Price in (calculated) 3/31/2006 10-
Backlog Q)

Average Sales $280,200 $292,400 (per (3.6%) $281,600 $286,700 (1.8%)
Price ofHomes (calculated) 3/31/2006 10- (calculated) (per

Q) 3/31/2006
10-Q)

Gross Margin 5.5% 24.8% 19.3% 4.1% 24.7% 20.6%

590. The 2Q07 10-Q disclosed that Beazer "had approximately $41.5

million and $54.2 million of land and lot sales in the three and six months ended

March 31, 2007 compared to $20.6 million and $45.6 million in the comparable

periods of 2006.

591. The 2Q07 10-Q stated that new orders , net of cancellations , decreased

during the quarter "primarily due to a national promotion campaign, characterized

by significant price discounting and sales incentives and decreased during the six

months ended March 31, 2007.. . "due to lower demand and higher cancellations,

primarily in the first quarter of fiscal 2007. The 2Q07 10-Q tempered the

decrease in new orders by reporting that:
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The significant decrease in new orders during the six months ended
March 31 , 2007 was moderated by the relative strength of new orders
during the three months ended March 31 , 2007 as a result of our
national sales promotion.

592. The 2Q07 10-Q reported that Gross margin for the quarter continued

to be negatively impacted by both higher levels of discounting and reduced

revenue volume, adding:

In addition, we incurred non-cash, pretax charges of $60. 8 million
for inventory impairments and $19. 1 millionfor the abandonment of
certain land option contracts. Gross margin for the quarter ended
March 31 also includes a reduction in the accrual and costs related to
the Trinity class action litigation settlement of $6.0 million in 2007
and $6.5 million in 2006.

The 2Q07 10-Q also reported that : "Gross margins for the six months ended March

31, 2007 was 4.1% and was significantly impacted by reduced revenues in certain

of our historically higher margin markets, increased sales incentives given to

customers, higher levels of discounting and non-cash, pretax charges of$44.2

million to abandon land option contracts and $155. 5 million ofinventory

impairments. "

593. The 2Q07 10-Q repeated the description of mortgage services

contained in the prior 10-Qs and 10-Ks. (See ¶ 297 above.)

594. The 2Q07 10-Q referred to the accounting policies in the 2006 10-K,

which repeated the accounting policies for homebuilding revenues and costs and
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warranty reserves in substantially similar language to that in the prior 10-Qs (see

¶¶ 298-299 above) and the accounting policies for inventory valuation and

goodwill in substantially similar language as in the 1Q06 10-Q (see ¶¶ 434-435

above).

595. The 2Q07 10-Q contained the following statements with respect to

inventory impairments and the abandonment of option contracts:

Most markets across the country continue to experience lower levels
of demand, significant competition and discounting coupled with
higher levels of inventory. In response to these market conditions, we
discounted prices and/or offered other incentives to buyers in certain
communities with an objective to reduce inventory and generate cash
flow. Based on these events and our analysis we determined that the
carrying amount of certain of our inventory assets exceeded its
estimated fair value. We estimated fair value using a discounted
cash flow methodology. As a result, during the three and six months
ended March 31, 2007, we incurred $60.8 million and $155.5
million, respectively, ofnon-cash pretax charges related to inventory
impairments.

Under option contracts without specific performance obligations, our
liability is generally limited to forfeiture of the non-refundable
deposits, letters of credit and other non-refundable pre-acquisition
development costs incurred, which aggregated approximately $302.5
million at March 31, 2007. This amount includes letters of credit of
approximately $42.4 million. Total remaining purchase price, net of
cash deposits, committed under all options was $2.1 billion at March
31, 2007. $16.2 million of total remaining purchase price under such
options contain specific performance clauses which may require us to
purchase the land or lots upon the land seller meeting certain
obligations. We incurred non-cash pretax charges related to the
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abandonment of lot option agreements and write-off of option
deposits and other pre-acquisition costs of $19.1 million and $44.2
million for the three months ended March 31, 2007 and charges of
$8.8 million and $11. 7 million for the three and six months ended
March 31, 2006, respectively.

596. The 2Q07 10-Q stated that Beazer had warranty reserves of

$95,843,000 and provisions of $4,461,000 at March 31, 2007 and described

Beazer's warranty reserves in language that was substantially similar to the

language used in its prior 10-Qs and 10-Ks. (See ¶ 298 above.)

597. Defendants again assured investors as to the adequacy of the

Company' s controls and procedures in the 2Q07 10-Q in language substantially

similar to that in the prior 10-Qs and 10-Ks. (See ¶ 302 above.)

598. Beazer's stock price decreased from a close of $35.20 per share on

April 26, 2007 prior to the Company' s aftermarket filing of its 2Q07 10-Q to a

close of $34.84 per share on the following day, April 27, 2007. However, Beazer's

stock price continued to be bolstered by Defendants materially false and

misleading statements and omissions.

4. Reasons for Falsity

599. The Beazer Defendants' statements concerning the Company's 2Q07

financial results (see ¶¶ 583-586, 588-592, 595-596 above) were materially false

and misleading because they failed to disclose that the Company was actually
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driving profits by engaging in improper closing and mortgage origination practices,

and engaging in improper accounting manipulations to misrepresent profit.

600. In addition, as described in detail above, the financial results and

accounting policies reported in the 2Q07 press release, conference call and Form

10-Q were materially false and misleading and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;

(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;

(d) the number of closings reported included closings on homes

prior to their completion;

(e) gross margins and earnings were misstated/overstated as a

result of Beazer's misstatements of revenue and understatement of the cost of

home construction;
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(f) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;

(g) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;

(h) the aggregate dollar value of homes and the average sales price

of homes in backlog increased as a result of Beazer's improper mortgage practices

that pushed through financing for homebuyers who did not qualify;

(i) warranty reserves were misstated because the reserves

improperly included amounts for incentive and per diem payments made to

customers whose homes closed prior to completion;

(j) incentive and per diem payments were misclassified and

improperly included in warranty expense and warranty reserves;

(k) the Company had caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts than were appropriate and then reversed in

subsequent accounting periods to reduce operating expenses by amounts that were

not appropriate;
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(1) the Company improperly accounted for certain sale-leaseback

transactions by accounting for them as sale lease-back transactions when they

should have been accounted for as financing transactions;

(m) the Company failed to recognize land impairments in a timely

manner;

(n) the Company failed to timely record goodwill impairments; and

(o) the Company failed to timely record impairments for deposits

on land option contracts when it became probably that the options would not be

exercised.

601. The financial results for 2Q07 were materially false and misleading

because Defendants misstated 2Q07 revenue by at least $3 million.

602. Defendants' statements in the 2Q07 10-Q regarding Beazer's

mortgage services were materially false and misleading and omitted material facts

because they failed to disclose that Beazer abused Beazer Mortgage's abused deal

control , enabling Beazer to boost its revenue by driving sales of Beazer homes

through improper mortgage practices as described above in paragraphs 53 through

106 and 111 through 123.

603. Contrary to Defendants ' representations that the Company' s financial

statements were prepared in accordance with GAAP and that they fairly presented
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the financial condition, results of operations and cash flows of the Company,

Beazer's financial statements were misstated as described above.

604. Moreover, contrary to Defendants' representations that the Company

had adequate internal controls and procedures in place, Beazer did not in fact have

adequate internal controls and procedures in place. Furthermore, it was common

practice for Beazer to override existing internal controls for the purpose of

overstating revenue and manipulating earnings.

605. Defendants ' statements regarding the outlook for 2007 were

materially false and misleading and omitted material facts because they failed to

disclose that the current results had been achieved through improper closing,

mortgage, and accounting practices and that future results would also be achieved

through improper closing, mortgage, and accounting practices that were not

sustainable over the long term.

606. The statements contained in the press release, conference call and

2Q07 10-Q regarding the inventory impairments and charges to abandon land

option contracts that Beazer recognized during the 2Q07 were materially false and

misleading because the Company had failed to timely record land impairments and

charges for writing off land options, and the Company failed to disclose the full
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extent of its impairment exposure and instead reported impairments incrementally

over several consecutive quarters.

607. The statements contained in the press release, conference call and

2Q07 10-Q regarding the reduction of warranty accruals for the remediation of

homes in connection with the Trinity Homes class action settlement were

materially false and misleading and omitted material facts because Defendants

were engaging in "cookie jar accounting by releasing accruals that had previously

been recorded in excess of amounts appropriate under GAAP in order to reduce the

impact of the impairment charges recorded in the 2Q07.

608. The statements in the 2Q07 10-Q regarding Beazer ' s land sales were

materially false and misleading and omitted material facts because they failed to

disclose that Beazer was selling land to boost revenues and failed to timely record

impairments on its land inventory, instead of reporting impairments incrementally

over several consecutive quarters.

E. Beazer 's 3Q07 Results

1. Press Release

609. On July 26, 2007, Beazer issued a press release titled "Beazer Homes

Reports Fiscal Third Quarter 2007 Financial Results. In that press release, Beazer

stated, among other things, that:
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• Reported net loss of $(123.0) million, or $(3.20) per
share, including pre-tax charges related to inventory
impairments, abandonment of land option contracts and
goodwill impairments totaling $188.5 million. For the
third quarter of the prior fiscal year, net income was
$102.6 million, or $2.37 per diluted share.

• Home closings : 2,666 homes, compared to 4,156 in the
third quarter of the prior year.

• Total revenues: $761.0 million, compared to $1.20
billion in the third quarter of the prior year.

• New orders : 3,055 homes , compared to 4,378 in the third
quarter of the prior year.

• Lots under control totaled 71,801 at 6/30/07, a 31% and
10% decline from the third quarter of the prior year and
the second quarter of fiscal 2007, respectively.

• Unsold finished homes declined 38% compared to the
second quarter of this fiscal year.

• Net debt to capitalization was 52.6% as of 6/30/07.

• Backlog at 6/30/07: 5,952 homes with a sales value of
$1.69 billion compared to 9,449 homes with a sales value
of $2.85 billion in the third quarter of the prior year and
5,563 homes with a sales value of $1.67 billion in the
second quarter of this fiscal year.

2. Conference Call

610. Also on July 26, 2007, Beazer hosted a conference call in which

Defendant McCarthy participated, repeating the results announced earlier that day

in the press release. During the conference call, Beazer reported a goodwill
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impairment of $29.8 million (25% of total goodwill recorded as of March 31,

2007).

611. During the teleconference, CFO Merrill elaborated on Beazer's

warranty accruals and impairment charges recorded during the quarter:

Our results reflect a $6 million benefit from a reduction in warranty
accruals associated with the Trinity Homes class action settlement....

As Ian mentioned, the results also include pre-tax charges to abandon
land option contracts and to recognize inventory and goodwill
impairments of 44. 8 million , 113.9 million and 29 . 8 million,
respectively . I will comment on each of these in turn.

During the quarter, we decided to abandon 30 positions that we
controlled under option. In doing so, we forfeited option deposits and
incurred other costs, totaling $44.8 million. Nearly $20 million
related to positions in Phoenix....

Each quarter, we review our inventory in accordance with FAS 144
to determine whether the carrying value of that inventory needs to
be adjusted. . . . This quarter we incurred $113.9 million in
impairment charges, spread across 39 communities in 18 of our
markets. A significant portion of the impairment was recognized in
Sacramento and Las Vegas, which represented approximately half of
the total charge. The principal causes of inventory impairments are:
reduced selling prices including buyer concessions, and slower
absorption rates....

612. CFO Merrill also stated during the conference call with regard to the

quality of Beazer ' s mortgage customers:

As for our Financial Services segment, for the third quarter of fiscal
2007, our capture rate, defined as the percentage of mortgages we
originate as a percentage of homes closed with financing, was 72%.
This represented 67% of total homes closed. For those loans we
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originated, our average FICO score was 726, with almost 80% of
borrowers having a FICO score of 680 or better. Average combined
loan-to-value remained consistent with previous periods at 85%.
Fixed rate loans were 90% of the total, and the split between
conventional and government loans was approximately 90% and 10%,
respectively.

Only 1% of the loans were sub-prime, defined as loans to a borrower
with a FICO score below 620, down from 3% last quarter, reflecting
the tightening in mortgage lending requirements for credit challenged
borrowers.

613. In response to the financial results announced on July 26, 2007,

Beazer stock fell 3.65% from an opening price of $16.15 per share to a closing

price of $15.56 per share in another sell off with unusually high trading volume of

6,143,400. However, the stock continued to be bolstered by Defendants'

materially false and misleading statements and omissions described herein.

3. Reasons for Falsity

614. The Beazer Defendants ' statements concerning the Company's 3Q07

financial results (see ¶¶ 609-612 above) were materially false and misleading

because they failed to disclose that the Company was actually driving profits by

engaging in improper closing and mortgage origination practices, and engaging in

improper accounting manipulations to misrepresent profit.
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615. In addition, as described in detail above, the financial results reported

in the 3Q07 press release and conference call were materially false and misleading

and omitted material facts that:

(a) the Company improperly recognized revenue on the sale of

incomplete homes;

(b) the Company recognized revenue on home sales prematurely by

backdating closing documents and holding accounting periods open beyond the

end of respective quarters;

(c) the Company recognized revenue on home sales prematurely by

"dry closing on homes prior to receiving funding;

(d) the number of closings reported included closings on homes

prior to their completion;

(e) new orders net of cancellations were misstated because the

Company failed to record cancellations until they could replace the cancelled sale

with a new sale;

(f) backlog was misstated because the Company failed to record

cancellations until they could replace the cancelled sale with a new sale;
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(g) the aggregate dollar value of homes in backlog increased as a

result of Beazer' s sales and mortgages practices that sold homes to purchasers who

could not afford them;

(h) warranty reserves were misstated because the reserves

improperly included amounts for incentive and per diem payments made to

customers whose homes closed prior to completion;

(i) incentive and per diem payments were misclassified and

improperly included in warranty expense and warranty reserves;

(j) the Company had caused reserves and other accrued liabilities,

relating primarily to land development costs and costs to complete houses, to be

recorded in excess of amounts than were appropriate and then reversed in

subsequent accounting periods to reduce operating expenses by amounts that were

not appropriate;

(k) the Company improperly accounted for certain sale-leaseback

transactions by accounting for them as sale lease-back transactions when they

should have been accounted for as financing transactions;

(1) the Company failed to recognize land impairments in a timely

manner;

(m) the Company failed to timely record goodwill impairments; and
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(n) the Company failed to timely record impairments for deposits

on land option contracts when it became probably that the options would not be

exercised.

616. Defendants' statements during the conference call regarding the

number of adjustable-rate mortgages and interest-only mortgages were materially

false and misleading and omitted material facts because they failed to disclose that

the Company was using its mortgage division to engage in improper mortgage

practices to push through financing for homebuyers who did not qualify.

617. Defendant's statements in the press release and conference call

regarding impairments to land inventory and for the abandonment of land option

contracts were materially false and misleading because the Company had failed to

timely record impairments, and the Company failed to disclose the full extent of its

impairment exposure and instead reported impairments incrementally over several

consecutive quarters.

618. The statements contained in the press release and conference call

regarding the reduction of warranty accruals for the remediation of homes in

connection with the Trinity Homes class action settlement were materially false

and misleading and omitted material facts because Defendants were engaging in

"cookie jar accounting by releasing accruals that had previously been recorded in
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excess of amounts appropriate under GAAP in order to reduce the impact of the

impairment charges recorded in the 3Q07.

LOSS CAUSATION

619. Defendants' wrongful conduct, as alleged herein, directly and

proximately caused the economic loss suffered by Plaintiffs and the Class. As

Plaintiffs will establish, by expert opinion and otherwise, the market prices of

Beazer securities were inflated by the false and misleading statements made by

Defendants and by Defendants ' failure to disclose material information , and, as a

result, Plaintiffs and the Class purchased Beazer securities at artificially inflated

prices during the Class Period.

620. Over the course of two and a half years, pieces of truthful information

were disseminated to the investing public, thereby partially revealing the

fraudulent nature of Defendants' earlier Class Period statements . Notwithstanding,

Defendants coupled these partial disclosures with materially false and misleading

statements , which caused the price of Beazer' s securities to remain artificially

inflated.
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1. Land Monetization

621. Beazer's 1Q06 10-Q, filed January 20, 2006, revealed that Beazer's

21.3% increase in revenues to $1.1 billion was in large part due to $25 million in

land sales:

[W]e had approximately $25 million of land and lot sales in the first
quarter of fiscal 2006 as we continued to review opportunities to
minimize underperforming investments and reallocate funds to
investments that will optimize overall returns.

Beazer had paid approximately $25.3 million for the land. The Company took a

$.3 million loss on the land sales to enable itself to report an impressive increase in

revenues.

622. This disclosure contradicted the Beazer Defendants' prior statements

about the strength of Beazer's business and land position. Beazer's stock price

reacted negatively , falling from a closing price of $75.01 per share on Friday,

January 20, 2006 to a close the next trading day, Monday, January 23, 2006, of

$74.05 per share. However, the price of Beazer's securities continued to be

bolstered by Defendants' materially false and misleading statements and omissions

described herein.

623. On January 23, 2006, Wall Street Strategies ("WSS ) downgraded

Beazer to SELL from HOLD. WSS noted that Beazer's results for the first quarter

of fiscal 2006 "were well below our estimates on both the top and bottom line ...
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In addition, WSS noted a number of "red flags with respect to Beazer's

performance, including the following: "mortgage origination revenue was

essentially flat, coming in at $11.0 million, up marginally from $10.9 million, and

"land and lot sales surged to $25.0 million from $1.2 million.

624. WSS was skeptical of the land monetization:

While management focused its conference call comments on its so-
called "Profitable Growth Strategy, there were some aspects of the
profit picture that we consider somewhat alarming. Management said
it monetized $25.0 million of land in the first quarter, and pointed to
this as an accomplishment. We are skeptical as to whether this was a
positive sign. The company's land and lot sales cost came in at $25.3
million . Moreover, we see it as a redflag when homebuilders aren't
acquiring land, and instead, are using land sales to prop slower
home sales.

II. Revised Outlook

625. In Beazer's April 27, 2006 press release, Defendant McCarthy

disclosed that Beazer lowered its outlook for fiscal 2006 to a range of $10.00 to

$10.50 per share:

We expect continued execution of our Profitable Growth Strategy,
including our share repurchase program, to result in continued growth
and enhanced shareholder value in the near and long term. However,
the current sales environment in many markets is more difficult than
previously anticipated . In addition, as we optimize our capital base
and exit markets and land positions returning less than our overall
cost ofcapital, we incur some incrementalperiod costs. As such, we
now have broadened our range for expected fiscal 2006 diluted
earnings per share to $10.00 - $10.50 to explicitly address these
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factors. This assumes no further deterioration in new order trends
during the remaining spring and summer months ofthis year.

626. During the conference call that same day, Defendant O'Leary

discussed Beazer land sales and options:

During the quarter, we monetized approximately $20 million of land
while at the same time slowing land purchases and terminating
options in those markets that have provided returns below our overall
cost of capital and our expectations.

627. These disclosures contradicted the Beazer Defendants' prior

statements about the strength of its business and land position. Beazer's stock

price reacted negatively, falling on unusually high trading volume of

approximately 2.3 million from an opening price of $59.60 per share to a close of

$59.05 per share. However, the price of Beazer's securities continued to be

bolstered by Defendants' materially false and misleading statements and omissions

described herein.

628. The 2Q06 10-Q filed with the SEC on May 10, 2006 after the market

closed confirmed that Beazer had sold land, thereby bolstering its revenue for the

quarter: "[WJe had approximately $20.6 million of land and lot sales in the

second quarter offiscal 2006 as we continued to review opportunities to minimize

underperforming investments and reallocate funds to investments that will

optimize overall returns.

294



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 307 of 365

629. The 2Q06 10-Q repeated the reduced outlook for fiscal 2006 that had

been disclosed by Defendant McCarthy in the April 27, 2006 press release.

630. On May 11, 2006, the next trading day after the filing of the 2Q06 10-

Q, Beazer's stock fell another 2.7% from an opening price of $56.54 per share to a

closing price of $54.99 per share. However, the price of Beazer ' s securities

continued to be bolstered by Defendants' materially false and misleading

statements and omissions.

631. In Beazer's July 27, 2006 press release, Defendant McCarthy

disclosed write-offs of land option contracts: "The results for the quarter included

approximately $11 million in pre-tax charges to write off land options and exit

positions that were no longer providing sufficient returns.

632. On a conference call the same day, Defendant McCarthy disclosed

that Beazer wrote off land options and exited positions:

Now, turning to the third-quarter items of note slide, there are a
couple of things worth highlighting. The third-quarter results
include approximately $11 million in pre-tax charges to write off
land options and exit positions and approximately 1 million of
additional pre-tax charges to exit positions and close operations in
Fort Wayne; Lafayette, Indiana; and to significantly downsize
operations in Memphis, Tennessee.

633. In response to the disappointing financial results and reduced outlook

announced on July 27, 2006, the price of Beazer's securities fell from an opening
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price of $39.80 per share to a close of $39.65 per share. However, the price of

Beazer's securities continued to be bolstered by Defendants' materially false and

misleading statements and omissions described herein.

634. In the 3Q06 10-Q filed with the SEC after the market closed on

August 4, 2006, Beazer made the following additional disclosures with respect to

its cancellation of land options and its reserve reversal:

Gross Margin : Our gross margin was 25.7% in the third quarter of
fiscal 2006 compared to 25.5% for the third quarter of fiscal 2005 due
primarily to margin improvements in our Mid-Atlantic, Florida and
Southeast regions and the $15.2 million reduction in warranty
accruals and $4.3 million of insurance and sub-contractor
reimbursements related to progress made in addressing Trinity related
mold and water intrusion issues (see Note 8 to the Unaudited
Condensed Consolidated Financial Statements). These improvements
were offset by margin pressures in our West region and
approximately $12 million in costs incurred to exit certain less
profitable markets and land option contracts.

Our gross margin was 25.1% for the first nine months of fiscal 2006
compared to 22.8% for the comparable period of fiscal 2005.
Included in home construction and land sales expenses were $22.4
million and $2.9 million of costs related to the abandonment of
projects and write-off of deposits on cancelled land option contracts
for the nine months ended June 30, 2006 and 2005, respectively.
Our gross margin for the nine months ended June 30, 2005 was
negatively impacted by both $55.0 million of expenses associated
with the Trinity class action settlement and $14.0 million of other
warranty costs. Our gross margin for the nine months ended June
30, 2006 was favorably impacted by a $21.7 million reduction of the
accrual for the Trinity related costs offset partially by margin
pressures in our West region and the aforementioned costs related to
exit certain less profitable markets and land option contracts.
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635. On Monday, August 7, 2006, the first trading day after Beazer filed

the 3Q06 10-Q, Beazer stock fell from $44.24 per share to $43.52 per share.

However, the price of Beazer's securities continued to be bolstered by Defendants'

materially false and misleading statements and omissions described herein.

636. On September 7, 2006 - long after equity research analysts had

adjusted their earnings forecasts downward for Beazer - Beazer finally lowered

its guidance, stating that: (a) it expected its fiscal 2006 earnings per share to be in a

range of $8.00 per share to $8.50 per share versus its previous outlook of $9.25 per

share to $9.75 per share; (b) it expected to close fewer homes in the fourth quarter

than previously forecast because "a higher percentage of home closings are being

deferred or cancelled, immediately prior to closing in many cases, due to

worsening buyer sentiment and the inability of buyers to sell their existing homes ;

(c) "[t]his revised outlook also contemplates potential charges to exit non-

strategic landpositions currently under review. "

637. After the noon press release partially disclosed the truth about

Beazer's financial condition, Beazer stock fell nearly 3% from a September 7,

2006 high of $38.42 per share to a close of $37.33 per share on unusually high

trading volume of approximately 3.4 million shares. However, the price of
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Beazer's securities continued to be bolstered by Defendants' materially false and

misleading statements and omissions described herein.

638. On January 25, 2007, Beazer announced the Company' s financial

results for the first quarter of fiscal 2007 and disclosed a "net loss of $(59.0)

million, or $(1.54) per share, including charges related to inventory impairments

and abandonment of land option contracts of $119.9 million on a pre-tax basis,

compared to net income of $89.9 million or $2.00 per diluted share in the first

quarter of the last fiscal year.

639. After the January 25, 2007 disclosures, Beazer's stock price dropped

an additional 3.7% on unusually high trading volume of almost 3 million shares

from an opening price of $46.11 per share to a closing price of $44.37 per share.

However, the price of Beazer's securities continued to be bolstered by Defendants'

materially false and misleading statements and omissions described herein.

640. The 1 Q07 filed with the SEC after the close of trading on January 26,

2007 repeated the financial results released on January 25, 2007, and as revised on

January 26, 2007, and disclosed the following, among other things:

• approximately $12.7 million of land and lot sales in the three
months ended December 31, 2006 compared to $25.0 million in
the three months ended December 31, 2005

• Gross margin for the quarter was 2.6% and "was significantly
impacted by reduced revenues, a $19.5 million increase in sales
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incentives as given to customers and non-cash, pretax charges
of $25.2 million to abandon land option contracts and $94.7
million of recognized inventory impairments.

• Homebuilding revenues decreased for the quarter due to
decreased closings in the majority of our markets, related to
reduced demand and a higher rate of cancellations.

• Total revenues in the West region were also impacted by land
and lot sales of $11.0 million

• Total charges for inventory impairments and abandonments by
segment as follows: $52.5 million in the West, $6.9 million in
the Mid-Atlantic, $42.3 million in Florida, $2.9 million in the
Southeast and $14.0 million in Other homebuilding.

641. The I Q07 10-Q contained the following additional representations

regarding land options and inventory impairments:

As our sales continued to decrease and our competitors began
significantly discounting housing prices and offering other incentives
to buyers, we began lowering prices in certain communities with an
objective to reduce inventory and generate cash flow. Based on these
events and our analysis we determined that the carrying amount of
certain of our inventory assets exceeded its estimated fair value. We
estimated fair value using a discounted cash flow methodology. As a
result, we incurred $94.7 million ofnon-cash pretax charges related
to inventory impairments during the three months ended December
31, 2006.

Under option contracts without specific performance obligations, our
liability is generally limited to forfeiture of the non-refundable
deposits, letters of credit and other non-refundable amounts incurred,
which aggregated approximately $358.0 million at December 31,
2006. This amount includes letters of credit of approximately $42.2
million. Total remaining purchase price, net of cash deposits,
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committed under all options was $2.2 billion at December 31, 2006.
Only $23.9 million of total remaining purchase price under such
options contains specific performance clauses which may require us to
purchase the land or lots upon the land seller meeting certain
obligations . During the quarters ended December 31, 2006 and
2005, we incurred non-cash pretax charges of $25.2 million and
$2.9 million, respectively, related to the abandonment of lot option
agreements and write-off of option deposits and other development
costs.

642. After the aftermarket filing of the 10-Q on Friday, January 26, 2007,

the price of Beazer stock fell from a closing price of $43. 12 per share on Friday to

a close of $42.37 per share on Monday, January 29, 2007. However, the price of

Beazer's securities continued to be bolstered by Defendants' materially false and

misleading statements and omissions described herein.

III. Fraudulent Mortgage Practices and Government Investigations
Revealed

643. In a series of articles and editorials dated March 18, 2007 and March

20, 2007, The Charlotte Observer reported on mortgage abuses on the part of

Beazer Mortgage andforeclosure rates six times the national rate as a result. The

Observer reported that Beazer used the control obtained by using its own mortgage

division to arrange larger loans than some buyers could afford and to include the

cost of financial incentives in the price of homes.

644. The Observer found that some of Beazer ' s practices violated federal

lending rules, including:
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(a) Beazer undermined FHA rules that require borrowers to make a

3% down payment by its use of DPAs and then incorporated the cost of the

donated down payment into the home price, thereby inflating the appraised value

to meet underwriting guidelines. Beazer had appraisers inflate the appraised

values of homes to meet the amount of the mortgage.

(b) Beazer instructed buyers to omit, misstate, and/or falsify

information on home loan applications and Beazer employees altered home loan

applications themselves in order to qualify buyers for a home loan.

(c) Beazer used so-called "buy-downs whereby Beazer would pay

part of home buyer's payments for the first two years, after which the buyer would

be responsible for the full payment . Beazer violated FHA rules by qualifying the

buyer at the lower introductory payment.

645. According to a March 20, 2007 Observer article, in early 2006, HUD

had reviewed a sample of loans arranged by Beazer in the Charlotte area and found

several violations. HUD requested a response from Beazer, according to the

article, but in April 2006, Beazer's Charlotte office voluntarily surrendered its

license to make FHA loans. HUD told the Observer that it would take no further

action against Beazer.
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646. On March 25, 2007, The Charlotte Observer reported that HUD, in

response to the Observer articles, would be reviewing whether Beazer complied

with federal rules in arranging government-insured loans for buyers in its

subdivisions and would also review government-insured loans in Beazer's

Southern Chase subdivision in North Carolina, including loans arranged by other

companies.

647. The Charlotte Observer stories were not picked up by the national

press until an article titled "Feds Are Investigating Homebuilder Beazer appeared

on Business Week.com during the afternoon of March 27, 2007. The article

revealed that "federal investigators have opened a broad criminal probe into

lending practices, some financial transactions, and other dealings at Beazer Homes

USA (BZH). The article further disclosed that:

The North Carolina field offices of the Federal Bureau of
Investigation, the Internal Revenue Service, and the Justice Dept. have
recently opened a joint investigation into the company over such
matters.

The Inspector General of Housing & Urban Development is also part
of the group since a large percentage of Beazer's loans were made to
low-income borrowers and insured by the federal government through
the Government National Mortgage Assn., according to people
familiar with the investigation.

"ACTIVELY PURSUING FRAUD
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Investigators, however, are not limiting their probe to possible
mortgage fraud. "There's all sorts of potential fraud issues here, FBI
spokesman Ken Lucas told Business Week. "We're looking at all
types of [potential] fraud associated with Beazer-corporate,
mortgage, investments.

"Our experience has shown that mortgage fraud cuts a wide swath,
says Shappert. "As the housing market and lending regulations
tighten, we expect more, not less, fraud in the housing market.

HIGH FORECLOSURE RATE

The joint investigation stems from a series of articles that ran in The
Charlotte Observer in mid-March, detailing allegations of abusive
lending practices and unusually high foreclosure rates in a handful of
Beazer housing developments in North Carolina. The paper's
investigation alleges that foreclosure rates in several Beazer
developments ran at around 20%, compared with the national average
of 3%. At the time, Beazer said in a written statement that the high
foreclosure rates were an anomaly. Still, such allegations have also
sparked a class action against Beazer.

648. After the Business Week article appeared, the Associated Press and

several other news outlets picked up on the news regarding Beazer and reported on

the federal government's investigation into Beazer's mortgage origination

practices and "fraud in general.

649. Shares of Beazer stock plunged on March 27, 2007 in aftermarket

trading , dropping $4.60, or 14.6%, to $26.81 after closing down 91 cents at $31.41.

However, the stock continued to be bolstered by Defendants' materially false and

misleading statements and omissions described herein, as investors still were
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unaware of the full extent of the improper mortgage and closing practices and did

not know that the Company had also engaged in accounting manipulations.

650. On March 28, 2007, Beazer issued a follow-up press release

acknowledging that it had received a request for documents from the U.S.

Attorney's Office:

In response to statements made by a representative of the FBI on the
possibility of a federal investigation of the Company in connection
with alleged mortgage fraud, Beazer Homes USA, Inc. (NYSE: BZH)
(www.beazer.com) has the following response.

Beazer Homes has been in contact with the U.S. Attorney's Office
and, at this time, there have been no allegations of any wrongdoing.
Instead, Beazer Homes has received a request for documents
generally relating to its mortgage business.

We are fully cooperating with this request and the U.S. Attorney's
Office. We believe this request was fueled by the articles recently
published by the Charlotte Observer. Based on our internal
investigations to date, we have found no evidence to support the
allegations in these articles.

We have further been told by the U.S. Attorney's Office that the
statements by the FBI and published by Business Week were not
authorized and should not have been made.

Beazer Homes has a long established commitment to managing and
conducting business in an honest, ethical and lawful manner.

651. In response to the March 28, 2007 press release, Beazer shares fell an

additional 8% to close at $28 .77 per share, with unusually heavy trading volume of

19.6 million shares. However, the price of Beazer's securities continued to be
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bolstered by Defendants' materially false and misleading statements and omissions

described herein. Investors remained unaware of the full extent of the improper

mortgage and closing practices and did not know that the Company had also

engaged in accounting manipulations.

652. On March 30, 2007, Lili Zhang of WSS issued an analyst report

discussing Beazer's mortgage business:

Homebuilders are now feeling the impact from the sub-prime
mortgage meltdown, starting with Beazer Homes, which is currently
under federal investigation of its mortgage business. The share price
fell more than 10% March 28 on the news as investors panicked that
the homebuilder's earnings would stumble further due to the sub-
prime problem.

The investigation stems from a report by the Charlotte Observer on
March 18 showing an unusually high foreclosure rate in many of
Beazer 's Charlotte area starter-home developments. The Company is
subject to potential fraud according to FBI officials. It seems the
Company is taking higher risks to move inventories by selling homes
to unqualified homebuyers.

Observer disclosed that in Beazer's Charlotte area, foreclosure rates
were as high as 20%, compared to the industry average of 3%. This is
in contradiction to what management said earlier at an analyst
conference. Back on March 6, at the Citigroup Industrial
Manufacturing Conference, Ian McCarthy, CEO and President of
Beazer Homes, said that approximately 5% of the Company's loans
are subprime, and they "have not seen any loans come back" to
them. The high foreclosures bring back homes sold to the Company
as borrowers fail to pay the loans, and indicate to us the Company's
prior quarter revenues could be lower than reporter. Such lending
practice will present potential risks for investing in the Company if
the investigation proves it is the case.
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The news is really bad for the homebuilder who is already struggling
to navigate the housing slowdown. In the October to December
quarter of 2006 (1Q'07), Beazer Homes underperformed other
homebuilders in our coverage universe. Both its homes delivered and
new orders declined the most among its peers, 30% and 54%,
respectively, with the biggest declines in Florida, the Company's
largest market.

653. On July 27, 2007, WSS downgraded Beazer to SELL from HOLD,

noting that "[e]arlier in March, the Company was disclosed to face unusually high

foreclosure rates in many of its Charlotte markets, hinting that it has taken high

risks to sell its homes.

IV. Additional Disclosures About Impairments and Write-Offs

654. In its April 26, 2007 press release, Beazer announced that it was

initiating an independent internal review of its mortgage origination business, and

retaining independent legal counsel and an independent financial consultant in

response to the U.S. Attorney' s subpoena.

655. Also on April 26, 2007, after the close of the market, Beazer filed its

Form 10-Q for the second quarter of fiscal 2007 (the "2Q07 10-Q ). The 2Q07 10-

Q contained the following disclosures with respect to inventory impairments and

the abandonment of option contracts:

Most markets across the country continue to experience lower levels
of demand, significant competition and discounting coupled with
higher levels of inventory. In response to these market conditions, we
discounted prices and/or offered other incentives to buyers in certain
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communities with an objective to reduce inventory and generate cash
flow. Based on these events and our analysis we determined that the
carrying amount of certain of our inventory assets exceeded its
estimated fair value. We estimated fair value using a discounted
cash flow methodology. As a result, during the three and six months
ended March 31, 2007, we incurred $60.8 million and $155.5
million, respectively, ofnon-cash pretax charges related to inventory
impairments.

Under option contracts without specific performance obligations, our
liability is generally limited to forfeiture of the non-refundable
deposits, letters of credit and other non-refundable pre-acquisition
development costs incurred, which aggregated approximately $302.5
million at March 31, 2007. This amount includes letters of credit of
approximately $42.4 million. Total remaining purchase price, net of
cash deposits, committed under all options was $2.1 billion at March
31, 2007. $16.2 million of total remaining purchase price under such
options contain specific performance clauses which may require us to
purchase the land or lots upon the land seller meeting certain
obligations. We incurred non-cash pretax charges related to the
abandonment of lot option agreements and write-off of option
deposits and other pre-acquisition costs of $19. 1 million and $44.2
million for the three months ended March 31, 2007 and charges of
$8.8 million and $11. 7 million for the three and six months ended
March 31, 2006, respectively.

656. The 2Q07 10-Q also disclosed that Beazer "had approximately $41.5

million and $54.2 million of land and lot sales in the three and six months ended

March 31, 2007 compared to $20.6 million and $45.6 million in the comparable

periods of 2006.
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657. The 2Q07 10-Q added:

In addition, we incurred non-cash, pretax charges of $60.8 million
for inventory impairments and $19. 1 millionfor the abandonment of
certain land option contracts. Gross margin for the quarter ended
March 31 also includes a reduction in the accrual and costs related to
the Trinity class action litigation settlement of $6.0 million in 2007
and $6.5 million in 2006.

658. The 2Q07 10-Q also stated : "Gross margins for the six months ended

March 31, 2007 was 4.1% and was significantly impacted by reduced revenues in

certain of our historically higher margin markets, increased sales incentives given

to customers, higher levels of discounting and non-cash , pretax charges of $44.2

million to abandon land option contracts and $155. 5 million of inventory

impairments. "

659. The price of Beazer ' s stock declined from a close of $35 .20 per share

on April 26, 2007, prior to the Company' s aftermarket filing of its 2Q07 10-Q, to a

close of $34. 84 per share on the following day, April 27, 2007. However, the price

of Beazer's securities continued to be bolstered by Defendants' materially false

and misleading statements and omissions described herein.

V. The SEC Investigates Beazer

660. On May 3, 2007, Beazer revealed in a report on Form 8-K filed with

the SEC after the market closed, that it had received notice on May 1, 2007 that the
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SEC had commenced an informal inquiry into alleged federal securities laws

violations.

661. After the announcement of the SEC's internal inquiry , Beazer' s stock

fell more than 3% from a closing price of $34.41 per share on May 3, 2007 to a

close of $33.33 per share on May 4, 2007. However, the price of Beazer's

securities continued to be bolstered by Defendants' materially false and misleading

statements and omissions described herein.

VI. Defendant Rand Terminated for Cause

662. On June 27, 2007, Beazer disclosed in a Form 8-K filed with the SEC

after the close of the markets, that Defendant Rand, the Company's Chief

Accounting Officer, was terminated for cause for attempting to destroy documents

in violation of Beazer's ethics and document retention policies. As a result, Mr.

Rand's employment agreement was terminated.

663. In response to the news of Defendant Rand's firing and his attempt to

destroy documents, Beazer's stock price fell almost 10% from a closing price of

$28.54 per share on June 27, 2007 to a closing price of $25.71 per share on June

28, 2007, the next trading day. Trading volume was unusually high on June 28,

2007 at 6,678,700 shares, nearly four times average daily volume. Investors

continued to sell off shares the following day, June 29, 2007, when trading volume
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was 4,375,000 and the stock dropped another 4% to close at $24.67 per share.

However, the price of Beazer's securities continued to be bolstered by Defendants'

materially false and misleading statements and omissions described herein.

664. A June 29, 2007 Business Week article titled "Business Woes for

Beazer quotes various analysts commenting on how Rand's firing indicated that

the government's investigation and the mortgage origination questions were not

just local to North Carolina, but, rather, that Beazer corporate management was

involved:

Rand's ouster "dramatically increases the appearance of the
company's culpability in a swath of recent lawsuits alleging
improper lending practices, Citigroup Global markets said in a
research note on June 28.

Until recently, equities analyst Gregory Gieber at A.G. Edwards &
Sons said he believed what was occurring in the Carolinas was a
"rogue operation, outside the view of the corporate office. One thing
that apparently tipped off investigators was an exceptionally high
foreclosure rate - in the mid 20% range - for a particular residential
subdivision.

"[Rand's] firing changes the profile and suggests there could be
corporate involvement in it, Gieber said.

Behind the most obvious question of what was in the documents being
shredded looms a more important question: "Was he shredding under
orders? If not, who else had knowledge of the information in those
documents and what does it imply for the then-CFO? Gieber said,
who has had a sell rating on the stock since March.
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The chief accounting officer isn't generally the person who sets
financial policy, nor does he under normal circumstances have
primary responsibility to approve major financial transactions, Gieber
said. That begs the question of what was going on at corporate
headquarters that someone felt needed to be buried, he added.

VII. SEC Inquiry Upgraded to Formal Investigation

665. On July 23, 2007 , Beazer disclosed in a Form 8-K filed with the SEC

after the markets closed that on July 20, 2007, Beazer received a formal order of

private investigation from the SEC, thereby converting the SEC 's informal inquiry

into violations of federal securities laws into a formal investigation. The Company

said that it was fully cooperating with the SEC.

666. After the initiation of a formal SEC investigation was announced,

Beazer's stock dropped over 10 percent from a closing price on July 23, 2007 of

$18.76 to a close on July 24, 2007 of $16.79 on extremely high trading volume of

over 9 million shares. However, the stock continued to be bolstered by

Defendants' materially false and misleading statements and omissions described

herein.

VIII. Further Poor Financial Results and Impairment Charges

667. On July 26, 2007, Beazer issued a press release titled "Beazer Homes

Reports Fiscal Third Quarter 2007 Financial Results. In that press release, Beazer

revealed, among other things, a net loss and decline of lots under control:
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Quarter Ended June 30, 2007

Reported net loss of $(123.0) million, or $(3.20) per share, including
pre-tax charges related to inventory impairments, abandonment of
land option contracts and goodwill impairments totaling $188.5
million. For the third quarter of the prior fiscal year, net income was
$102.6 million, or $2.37 per diluted share.

Lots under control totaled 71,801 at 6/30/07, a 31% and 10% decline
from the third quarter of the prior year and the second quarter of fiscal
2007, respectively.

668. Also on July 26, 2007, Beazer hosted a conference call in which

Defendant McCarthy participated, repeating the results announced earlier that day

in the press release. During this conference call, Beazer reported a goodwill

impairment of $29.8 million (25% of total goodwill recorded as of March 31,

2007).

669. During this teleconference CFO Merrill stated in part:

Our results reflect a $6 million benefit from a reduction in warranty
accruals associated with the Trinity Homes class action settlement.
Since we began the remediation program, which is now 78%
complete, our cost per home has continued to decrease ....

As Ian mentioned, the results also include pre-tax charges to abandon
land option contracts and to recognize inventory and goodwill
impairments of 44. 8 million , 113.9 million and 29 . 8 million,
respectively . I will comment on each of these in turn.

During the quarter, we decided to abandon 30 positions that we
controlled under option. In doing so, we forfeited option deposits and
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incurred other costs, totaling $44.8 million. Nearly $20 million

related to positions in Phoenix....

This quarter we incurred $113.9 million in impairment charges,
spread across 39 communities in 18 of our markets. A significant
portion of the impairment was recognized in Sacramento and Las
Vegas, which represented approximately half of the total charge. The
principal causes of inventory impairments are: reduced selling prices
including buyer concessions, and slower absorption rates....

670. In response to the financial results announced on July 26, 2007,

Beazer stock fell 3.65% from an opening price of $16.15 per share to a closing

price of $15.56 per share in another sell off with unusually high trading volume of

6,143,400. However, the price of Beazer's securities continued to be bolstered by

Defendants' materially false and misleading statements and omissions described

herein.

IX. Beazer Admits Accounting Manipulations

671. On August 10, 2007, the Company filed a Form 12b-25 Notification

of Late Filing with the SEC after the close of trading stating that it would not be

able to file its Form 10-Q for the period ended June 30, 2007 on time. Beazer

stated the reason for its inability to file as follows:

As previously disclosed, the Audit Committee of Beazer Homes USA,
Inc. (the "Company) is conducting an independent internal
investigation of the Company's mortgage origination business and
related matters. To assist with the investigation, the Audit Committee
retained independent legal counsel, who, in turn, retained independent
forensic accountants . During the course of the investigation, the
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Company has discovered that its former Chief Accounting Officer
may have caused reserves and other accrued liabilities, relating
primarily to land development costs and costs to complete houses, to
have been recorded in prior accounting periods in excess of
amounts that would have been appropriate under generally accepted
accounting principles. These reserves and other accrued liabilities,
if reversed in subsequent accounting periods, could have been used
to reduce the Company 's operating expenses by amounts that would
not have been appropriate under generally accepted accounting
principles.

672. Following the announcement of its inability to timely file its quarterly

report and the revelation that the Beazer Defendants, and in particular Defendant

Rand, may have engaged in accounting manipulations, Beazer's stock fell nearly

19% from a close of $15.19 per share on August 10, 2007 to a close of $12.34 per

share on August 13, 2007 on trading volume of 4,635,000 shares . The price of

Beazer's stock had fallen a devastating 85% from its all-time high of $82.03 per

share on January 10, 2006, just before the truth regarding Beazer's true financial

position began to trickle out.

X. Beazer Receives Notice of Default

673. On August 21, 2007, after the close of the market, Beazer filed a Form

8-K with the SEC disclosing that it had filed an action to enjoin its note holders

from finding Beazer in default under those notes. In response , Beazer's stock fell

from a close of $11.21 per share on August 21, 2007 to a close of $11.02 per share

on August 22, 2007.
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674. On September 7, 2007, Beazer filed a Form 8-K with the SEC

disclosing that on September 6, 2007 it received default notices from the trustee of

its bondholders for not filing its quarterly earnings with the Securities and

Exchange Commission.

Beazer Homes USA, Inc. (NYSE: BZH) (www.beazer.com)
announced today that on September 6, 2007 it received purported
default notices from U.S. Bank National Association, the trustee under
the indentures governing Beazer's outstanding 8 5/8% senior notes
due May 2011; 8 3/8% senior notes due April 2012; 6 1/2% senior
notes due November 2013; 6 7/8% senior notes due July 2015; and 8
1/8% senior notes due June 2016. The notices allege that the
Company is in default under the indentures because it has not yet
filed with the Securities and Exchange Commission and delivered to
the trustee its Quarterly Report on Form 10-Q for the quarterly
period ended June 30, 2007. The notices further allege that these
defaults will become events of default under the indentures if not
remedied within 60 days.

The Company does not believe that it is in default under the
indentures governing its outstanding senior notes because the
indentures require only that Beazer deliver to the trustee copies of
Beazer's SEC reports within 15 days after such reports are actually
filed with the SEC. Therefore, the Company believes that the notices
of default are invalid and without merit.

675. In response to the notice of default, Beazer's stock fell nearly 13%

from a close of $10.91 per share on September 6, 2007 to a close of $9.50 per

share on September 7, 2007 on high trading volume of over 3 million shares.
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XI. Beazer 's Practices Questioned by Financial Week

676. On September 10, 2007, Financial Week published an article

regarding Beazer's potential accounting problems:

In early August, Beazer cast doubt on the company's true value when
it said its former chief accounting officer may have cooked the books.
The news pushed shares to an eight-year low, down nearly 40% since
Citadel's July purchase.

"It makes you wonder whether there 's more in the weeds we don't
know about," said Daniel Scalia, CEO of New York's Matrix
Investment Research, which has a "sell recommendation on the
stock.

In response to the Financial Week article, Beazer stock fell from a close of

$9.45 per share on September 10, 2007 to a close of $9.23 per share on September

11, 2007.

XII. Beazer Reveals Need to Restate and HUD Violations

677. On October 11, 2007, Beazer issued a press release announcing that it

would have to issue a restatement of prior financial results:

Beazer Homes USA, Inc. (NYSE: BZH) (www.beazer.com) today
announced interim findings from its Audit Committee's previously
announced independent internal investigation into the Company's
mortgage origination business and certain accounting and financial
reporting matters.

The Audit Committee has determined that it will be necessaryfor the
Company to restate its financial statements relating to fiscal years
2004 through 2006 and the interim periods offiscal 2006 andfiscal
2007 (collectively the "restatement period'). The restatement is also
expected to impact thefinancial resultsforfiscal years 1999 through
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2003 and the Company expects that it will reflect the impact of

financial results for these prior years as a part of the opening

balances in thefinancial statements for the restatement period.

As described more fully below, the Company expects the
restatement's cumulative impact will likely be an increase in net
income, but will reflect an expected decrease in net income for the
Company's 2006 fiscal year. Until the internal investigation is
completed and the restatement is finalized, the Company is unable to
quantify precisely the impact of the restatement on its previously
issued financial statements . As a result of the Audit Committee's
findings, the Company 's previously issued financial statements for
the periods impacted by the restatement as described above and the
related audit reports ofthe Company's independent registeredpublic
accountingfirm should no longer be relied upon.

The restatement will not cause an adjustment to the Company's
current cash position.

Summary of Findings and Expected Restatement

As previously disclosed, the Audit Committee of the Company's
Board of Directors has been conducting an independent internal
investigation of the Company's mortgage origination business since
April 2007. The Audit Committee retained Alston & Bird LLP as its
independent legal counsel which, in turn, retained Navigant
Consulting, Inc. as independent forensic accountants, to assist with the
investigation. The internal investigation was conducted across the
Company's operations and the findings are summarized as follows...

678. The October 11, 2007 press release also disclosed that its internal

investigation had found evidence of violations of HUD regulations and that Beazer

may be liable for losses suffered as a result thereof and have to pay regulatory

fines:
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Mortgage Origination

The internal investigation found evidence that employees of the
Company's Beazer Mortgage Corporation subsidiary violated certain
U.S. Department of Housing and Urban Development ("HUD )
regulations, particularly in relation to Down Payment Assistance
programs, in certain Federal Housing Administration ("FHA ) insured
loans originated by Beazer Mortgage Corporation dating back to at
least 2000. As discussed below, due to several uncertainties regarding
the Company's ultimate liability from these matters, at this time it is
not possible for the Company to determine the total financial
statement impact related to the mortgage issues identified in the
internal investigation.

The Company's potential future liability relates, in part, to the impact
of providing reimbursement of losses arising from mortgage defaults
in circumstances in which the Company's FHA-insured mortgage
origination activities would have violated standard representations
made to mortgage purchasers. In the event of fraud or certain
misrepresentations at the time of the sale of such FHA-insured loans,
the Company may be liable for losses suffered either by the mortgage
purchaser, or HUD if any payment was made pursuant to an FHA loan
guarantee. The factors influencing the extent of such potential future
liability include, among other things, the number of FHA-insured
loans originated by Beazer Mortgage Corporation, the percentage of
such loans in which misrepresentations or fraud may have occurred,
and the default rate, principal amount and losses associated with such
loans.

The Company intends to attempt to negotiate a settlement with
regulatory authorities that would allow the Company to quantify its
exposure associated with reimbursement of losses and payment of
regulatory fines, if they are imposed. Based on an analysis of the
factors described above and available precedents, the Company
currently believes that an aggregate settlement with regulatory
authorities in a range of $8 - $15 million may be attainable. However,
no settlement has been reached with any regulatory authority at this
time and there can be no assurance that any such settlement, if
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reached, will be within this range. The Company is also potentially
liable for damages, costs and expenses related to potential civil
litigation involving FHA-insured loans that cannot be quantified at
this time.

679. The October 11, 2007 press release also repeated the prior disclosure

that Beazer had violated GAAP in its accounting for reserves , adding that the

restatement is expected to reduce pre-tax income for fiscal 2006 by approximately

$20 million:

Accounting for Reserves and Other Accrued Liabilities

During the course of the internal investigation, and as previously
disclosed, the Audit Committee discovered that reserves and other
accrued liabilities, relating primarily to land development costs and
costs to complete on closed homes were recorded in prior accounting
periods in excess of amounts that would have been appropriate under
generally accepted accounting principles ("GAAP ). In essence, the
investigation uncovered the accumulation of reserves and other
accrued liabilities in the earlier periods affected by the restatement
that were partially and improperly released into income during fiscal
2006. The Company believes the cumulative impact for correcting
these matters over all periods affected by the restatement will be to
increase pre-tax income by more than $25 million. However, the
restatement for these matters is expected to reduce pre-tax income for
the Company's 2006 fiscal year by approximately $20 million.

680. The October 11, 2007 press release disclosed that the Company had

also violated GAAP in accounting for model home sale-leasebacks:

Model Home Sale-Leaseback Accounting

During the course of the internal investigation the Company also
identified the existence of a continuing interest in the potential
appreciation of model homes sold in certain sale-leaseback
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transactions to investors. Due to this continuing interest, these model
home transactions did not qualify for sale-leaseback accounting, and,
instead, should have been accounted for as financing transactions in
accordance with GAAP. The Company has no negative economic
exposure to the eventual sales prices of the model homes when sold
by the investors. Therefore, the restatement of these transactions will
primarily relate to timing differences that will have the effect of
shifting revenue and income from fiscal year 2006 into future periods.
Through June 30, 2007, pretax income is expected to be reduced by
approximately $20 million, with a corresponding increase in future
periods.

681. Beazer also provided an update on the U.S. Attorney and the SEC

investigations , stating that it "continues to fully cooperate with the U.S. Attorney

and SEC investigations.

682. In response to the information disclosed in the October 11, 2007 press

release, Beazer's stock fell from a close of $9.93 per share on October 10, 2007 to

a close of $10.13 per share on October 11, 2007 on high trading volume of

3,503,600 shares.

XIII. Beazer Issues Restatement and Reveals Additional Information
Relating to its Accounting Fraud

683. The Class Period ends on May 12, 2008, when, after the close of the

market, Beazer finally filed its restatement of its financial statements for the

previous nine years in its 2007 10-K and Forms 10-Q/A for the first and second

fiscal quarters of 2007, ended December 31, 2006 and March 31, 2007,

respectively.
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684. In the restatement, Beazer provided some specificity with respect to

the particular accounting violations in which the Company had engaged and, in

addition, disclosed some details relating to its improper mortgage origination

practices.

685. In response to the details disclosed in the restatement, Beazer's stock

price fell more than 3 percent from a close of $9.46 on May 12, 2008 to a close of

$9.15 on May 13, 2008.

A. Form 10-K for Year Ended September 30, 2007

686. The 2007 10-K provided the following explanation of Beazer's

restatement for the previous nine years:

Subsequent to the issuance of the fiscal 2006 consolidated financial
statements, in April 2007, the Audit Committee of the Board of
Directors initiated an independent investigation of our mortgage
origination business through independent legal counsel and
independent forensic accountants. During the course of this
investigation, the Audit Committee determined that our mortgage
origination practices related to certain loans in prior periods violated
certain applicable federal and/or state origination requirements.
During the course of the investigation, the Audit Committee also
discovered accounting and financial reporting errors and/or
irregularities resulting primarily from (1) inappropriate accumulation
of reserves and/or accrued liabilities associated with land development
and house costs ("Inventory Reserves ) and the subsequent improper
release of such reserves and accrued liabilities and (2) inaccurate
revenue recognition with respect to certain model home sale-
leaseback transactions ("Model Home Sale-Leasebacks ). In
conjunction with the restatement of the items above, we also made
corresponding capitalized interest, capitalized indirect costs, and
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income tax adjustments to our consolidated financial statements
(included in the "Other and "Provision for Tax columns) as these
balances were impacted by the aforementioned adjustments. We also
made other adjustments to our consolidated financial statements
relating to corrections of accounting and financial reporting errors
and/or irregularities, some errors previously identified, but historically
not considered to be material to require correction and some errors
and irregularities discovered as part of the restatement process,
consisting of (1) reclassifying model home furnishings and sales
office leasehold improvements from owned inventory to property,
plant and equipment, net in the amount of $47.0 million at September
30, 2006; (2) reclassifying depreciation and amortization of model
home furnishings and sales office leasehold improvements from home
construction and land sales expenses to depreciation and amortization
in the amount of $32.1 million and $26.8 million for the fiscal years
ended September 30, 2006 and 2005, respectively; (3) recognizing
total revenue ($11.6 million) and home construction and land sales
expenses ($8.7 million) for the fiscal year ended September 30, 2006
related to inappropriate revenue recognition timing in the fiscal year
ended September 30, 2005 for certain home closings in California; (4)
reclassifying the results of operations from our fiscal 2005 title
services from other income, net ($5.9 million) to total revenue ($8.1
million) and selling, general and administrative ("SG&A ) expenses
($2.2 million); (5) reclassifying $5.0 million from restricted cash at
September 30, 2006 to cash and cash equivalents as such amount was
determined not to be restricted; (6) recognizing the reversal of certain
warranty accruals related to our captive insurance subsidiary in the
fiscal years prior to fiscal 2005 ($8.7 million), as reflected in the prior
period restatement caption in the Consolidated Statements of
Stockholders' Equity, instead of the previously presented reversal of
$8.7 million in warranty accruals through home construction and land
sales expenses for the fiscal year ended September 30, 2005; (7)
certain other miscellaneous immaterial adjustments; and (8) the
related tax effects of the adjustments described in (1) through (7)
above.
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The accounting and financial reporting errors and irregularities

identified as part of the Investigation and subsequent restatement

preparation are described and summarized as follows:

Accountingfor Reserves and Other Accrued Liabilities

Reserves and other accrued liabilities, relating primarily to land
development costs and costs to complete on closed homes ("Inventory
Reserves ) were recorded in prior accounting periods in excess of
amounts that would have been appropriate under GAAP. The
Investigation uncovered the accumulation of reserves and other
accrued liabilities in the earlier periods affected by the restatement
that were partially and improperly released into income during fiscal
2006.

Model Home Sale-Leaseback Accounting

During the course of the Investigation, we also identified the existence
of a continuing interest in the potential appreciation of model homes
sold in certain sale-leaseback transactions to investors. Due to this
continuing interest, these model home transactions did not qualify for
sale-leaseback accounting, and, instead, should have been accounted
for as financing transactions in accordance with GAAP. The
restatement of these transactions will primarily relate to timing
differences that have had and will have the effect of shifting revenue
and income from the date of the original transaction to the future
period in which the "leases are terminated.

Fiscal Year
Ended

September 30

Net Income,
as Previously
Reported

Net Income,
as Restated

Net Income
(Overstatement)
Understatement

% (Over)
Under

Statement

2003 172,745 171,774 971 -0.6%
2004 235,811 246,176 10,365 4.2%
2005 262,524 275,899 13,375 4.8%
2006 388,761 368,836 (19,925) -5.4%
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687. Although Beazer ' s restatement of Fiscal Year 2005 resulted in a $13.4

million increase to net income, this increase resulted primarily from the reversal of

$18.2 million of inappropriate inventory reserves that the Company had improperly

established to use as a "cookie jar during the Class Period in violation of GAAP.

The increase that resulted from the inventory reserve restatement was offset by a

$4.5 million reduction of net income pertaining to "Other adjustments.

688. The 2007 Form 10-K also provided the following summary of the

restatement adjustments:

Financial Years Impacted Cumulative Restatement
Impact (in thousands)

Inventory Reserves 1998-2006 40,183
Model Home Sale-
Leasebacks

2001-2006 (21,950)

Other 1998-2006 7,895

689. The Company also finally disclosed some details of its improper

mortgage origination practices:

Mortgage Origination Issues

The Investigation found evidence that employees of the Company's
Beazer Mortgage Corporation ("Beazer Mortgage ) subsidiary
violated certain federal and/or state regulations, including U.S.
Department of Housing and Urban Development ("HUD )
regulations. Areas of concern uncovered by the Investigation
include: down payment assistance program; the charging of
discount points; the closure of certain HUD Licenses; closing
accommodations; and the payment of a number of realtor bonuses
and decorator allowances in certain Federal Housing
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Administration ("FHA') insured loans and nonFHA conventional
loans originated by Beazer Mortgage dating back to at least 2000.
The Investigation also uncovered limited improper practices in
relation to the issuance of a number of nonFHA Stated Income
Loans . We reviewed the loan documents and supporting
documentation and determined that the assets were effectively isolated
from the seller and its creditors (even in the event of bankruptcy).
Based on that information, management continues to believe that sale
accounting at the time of the transfer of the loans to third parties was
appropriate.

We intend to attempt to negotiate a settlement with prosecutors and
regulatory authorities that would allow us to quantify our exposure
associated with reimbursement of losses and payment of regulatory
and/or criminal fines, if they are imposed. See Item 3 - Legal
Proceedings for additional discussion of this matter. At this time, we
believe that although it is probable that a liability exists related to this
exposure, it is not reasonably estimable and would be inappropriate to
record a liability as of September 30, 2007.

690. The 2007 Form 10-K detailed the weaknesses in internal control over

financial accounting, and the impact of those weaknesses on Beazer's financial

reporting. (See ¶ 16, 164-166 above.) The 2007 Form 10-K also disclosed the

following remediation steps taken to address these material weaknesses:

Remediation Steps to Address Material Weaknesses

The Company's executive, regional and financial management are
committed to achieving and maintaining a strong control environment
and an overall tone within the organization that empowers all
employees to act with the highest standards of ethical conduct. In
addition, management remains committed to the process of
developing and implementing improved corporate governance and
compliance initiatives. Our current management team has been
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actively working on remediation efforts to address the material

weaknesses, as well as other identified areas of risk as follows:

• We appointed a Compliance Officer in November 2007.
The Compliance Officer is responsible for implementing
and overseeing the Company's enhanced Compliance
Program. The Compliance Officer has oversight
responsibility for compliance practices across the
organization and will implement programs designed to
foster compliance with all laws, rules, and regulations as
well as Company policies and procedures.

• We revised, adopted, disclosed, and distributed an
amended Code of Business Conduct and Ethics in March
2008. In addition, a comprehensive set of "Interpretive
Guidelines was developed and implemented in
conjunction with the amended Code of Business Conduct
and Ethics. These guidelines are intended to assist
employees with understanding the requirements of the
Code of Business Conduct and Ethics by setting out
specific examples of potential business situations. Both
the Code and the Guidelines highlight the existence of
multiple lines of communication for employees to report
concerns which include: their immediate supervisor, any
member of management, any local or corporate officer,
local or Corporate Human Resources, the Compliance
Officer, the Head of Audit and Controls, the Legal
Department, the Chair of the Nominating and Corporate
Governance Committee of the Board of Directors or
through the Ethics Hotline.

• We transferred the administration of our Ethics Hotline
from officers of the Company to an independent third
party company in March 2008. Complaints are reported
directly to the independent third party, whether via the
toll-free Ethics Hotline or via an on-line form. In addition
to other things, the transfer of administration of the
Ethics Hotline is intended to help ensure that all

326



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 339 of 365

employees understand that there is an independent,
confidential, and if the employee chooses, anonymous
method of reporting ethics concerns, including those
related to accounting, financial reporting or other
irregularities. An "Awareness Campaign will be
launched to introduce all employees to the new Ethics
Hotline process and to encourage reporting of all
concerns.

• We launched a comprehensive training program in April
2008 that emphasizes adherence to and the vital
importance of the Company's Code of Business Conduct
and Ethics. Every employee in the Company is required
to participate in the training program which was
developed by an outside company that specializes in
ethics and other employee training programs.

• We withdrew from the mortgage business and voluntarily
discontinued accepting mortgage applications in
February 2008. Prior to our withdrawal from the
mortgage business, we terminated certain employees
from our mortgage subsidiary who we concluded violated
certain HUD regulations.

• We terminated the Company's former Chief Accounting
Officer and took appropriate action, including the
termination of employment, against other business unit
employees who violated the Company's Code of
Business Conduct and Ethics Policy. While the former
Chief Accounting Officer was terminated for cause, due
to violations of the Company's ethics policy stemming
from attempts to destroy documents in violation of the
Company's document retention policy, we believe his
termination has addressed concerns about the internal
control deficiencies that we believe he caused or
permitted to occur.
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• We hired a new, experienced Chief Accounting Officer
in February 2008. The new Chief Accounting Officer has
significant experience in the homebuilding industry,
including one prior circumstance where he was retained
to oversee financial controls.

• We have reorganized our field operations to concentrate
certain accounting, accounts payable, billing, and
purchasing functions into Regional Accounting Centers,
and we are implementing new controls and procedures.
This centralization is designed to create a greater degree
of control and consistency in financial reporting practices
and enable trend analyses across business units.

• We have created the position of Regional CFOs within
the Regional Accounting Center finance function to
minimize the lack of segregation of duties in our prior
structure that placed overly concentrated control with the
Corporate Chief Accounting Officer. The Regional CFOs
will play a critical role in ensuring the integrity of
financial information prior to submission to the
Corporate office and enable these employees to assess
data and identify trends across multiple markets. The
risks of override and collusion are also expected to be
minimized as these positions have a much wider span of
control and authority.

• The Chief Accounting Officer and Regional CFOs are
taking, or plan to take in the near term, the following
additional actions:

• Conducting reviews of accounting processes to
incorporate technology improvements to
strengthen the design and operation of controls;

• Formalizing the process, analytics, and
documentation around the monthly analysis of
actual results against budgets and forecasts

328



Case 1:07-cv-00725-CC Document 84 Filed 06/27/2008 Page 341 of 365

conducted within the accounting and finance

departments;

• Improving quality control reviews within the
accounting function to ensure account analyses and
reconciliations are completed accurately, timely,
and with proper management review;

• Formalizing and expanding the documentation of
the Company's procedures for review and
oversight of financial reporting.

• We have streamlined the responsibilities of business unit
financial Controllers to eliminate certain previously held
responsibilities related to Budgeting & Forecasting and
Land Management; Controllers are now specifically
responsible solely for financial reporting, which we
believe will foster a more thorough and targeted review
of financial statements.

• We are in the process of developing, and/or clarifying
existing accounting policies related to estimates
involving significant management judgments, as well as
other financial reporting areas. The new policies will
focus on ensuring appropriate review and approval,
defining minimum documentation requirements,
establishing objective guidelines to minimize the degree
of judgment in the determination of certain accruals,
enforcing consistent reporting practices, and enabling
effective account reconciliation, trend analyses, and
exception reporting capabilities. Specific policies and
practices that have already been implemented include:

• House construction cost accruals are now cleared
at consistent intervals after the house has closed
with the customer.
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• Warranty reserves are now consistent across

business units according to a routine calculation
based on historical trends.

• Several system applications were developed during
the restatement process to identify transactions
requiring adjustment. These tools were designed so
that they can, and will, be used prospectively to
monitor several of the specific areas which
required restatement.

• We have allocated additional resources within our Audit
and Controls department to the review of financial
reporting policies, process, controls, and risks. The Audit
and Controls department has also developed and is in the
process of implementing additional review procedures
specifically focused on period-end reporting validation.

• We believe the measures described above, once designed
and operating effectively, will remediate the material
weaknesses we have identified and strengthen our
internal control over financial reporting. We are
committed to continuing to improve our internal control
processes and will diligently and vigorously review our
financial reporting controls and procedures. As we
continue to evaluate and work to improve our internal
control over financial reporting, we may determine to
take additional remediation measures or determine to
modify, or in appropriate circumstances not to complete,
certain of the remediation measures described above.

B. Form 10-Q/A for Quarter Ended December 31, 2006

691. On May 12, 2008 , Beazer also filed its Form 10-Q/A for the first

quarter of fiscal 2007 (the period ended December 31, 2006) ("1Q07 Form 10-
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Q/A ) restating the Company's financial results for that quarter as previously

reported on January 26, 2007. (See ¶¶ 554-565 above.)

692. The I Q07 Form 10-Q/A repeated the explanation for the restatement

contained in the 2007 Form 10-K (see ¶¶ 4, 15, 16, 686 above) and added the

following specific details for the quarter:

We also made other adjustments to our unaudited condensed
consolidated financial statements relating to corrections of accounting
and financial reporting errors and/or irregularities, some errors
previously identified, but historically not considered to be material to
require correction, and some errors and irregularities discovered as
part of the restatement process, consisting of (1) reclassifying model
home furnishings and sales office leasehold improvements from
owned inventory to property, plant and equipment, net in the amounts
of $50.5 million at December 31, 2006 and $47.0 million at
September 30, 2006; (2) reclassifying depreciation and amortization
of model home furnishings and sales office leasehold improvements
from home construction and land sales expenses to depreciation and
amortization in the amount of $S. 0 million and $6. 6 million for the
quarters ended December 31, 2006 and 2005, respectively; (3)
recognizing total revenue ($4.5 million) and home construction and
land sales expenses ($3.2 million) for the three months ended
December 31, 2005 related to inappropriate revenue recognition
timing in the 2005 fiscal year and the fiscal 2006 first and second
quarters for certain home closings in California; (4) reclassifying the
results of operations from our title services from other income, net
($1.6 million) to total revenue ($2.3 million) and selling, general
and administrative ("SG&A') expenses ($0.7 million) for the
quarter ended December 31, 2005; (5) reclassifying $5.0 million
from restricted cash at September 30, 2006 to cash and cash
equivalents as such amount was determined not to be restricted; (6)
increasing inventory impairment charges by $20.4 million for the
quarter ended December 31, 2006 for the impact on inventory
balances as a result of the aforementioned inventory adjustments and
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the correction of certain capitalized interest and indirect cost inputs
into the cash flow models used to assess and calculate the inventory
impairments; (7) certain other miscellaneous immaterial adjustments;
and (8) the related tax effects of the adjustments described in (1)
through (7) above.

693. The I Q07 Form 10-Q/A stated that "[t]he impact of the restatement

was a $20.9 million increase to the net loss for the three months ended December

31, 2006 and $3.3 million reduction of net income for the three months ended

December 31, 2005.

694. The 1 Q07 Form 10-Q/A also repeated the details provided in the 2007

Form 10-K regarding Beazer's improper mortgage origination practices. (See ¶¶

686, 689 above.) The 1Q07 Form 10-Q/A added:

Effective February 1, 2008, we exited the mortgage origination
business and entered into an exclusive preferred lender arrangement
with a national third-party mortgage provider. This exclusive
arrangement will continue to offer our homebuyers the option of a
simplified financing process while enabling us to focus on our core
competency of homebuilding.

695. The I Q07 Form 10-Q/A also repeated the disclosures regarding the

material weaknesses in internal control over financial accounting, the impact of

those weaknesses on Beazer's financial reporting, and the remediation steps taken

to address these material weaknesses. (See ¶¶ 16, 686, 690 above.)
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C. Form 10-Q/A for Quarter Ended March 31, 2007

696. On May 12, 2008 , Beazer also filed its Form 10-Q/A for the second

quarter of fiscal 2007 (the period ended March 31, 2007) ("2Q07 Form 10-Q/A )

restating the Company's financial results for that quarter as previously reported on

April 26, 2007. (See ¶¶ 655-658 above.)

697. The 2Q07 Form 10-Q/A repeated the explanation for the restatement

contained in the 2007 Form 10-K (see ¶¶ 4, 15, 16, 686 above) and added the

following specific details for the quarter:

We also made other adjustments to our unaudited condensed
consolidated financial statements relating to corrections of accounting
and financial reporting errors and/or irregularities, some errors
previously identified, but historically not considered to be material to
require correction, and some errors and irregularities discovered as
part of the restatement process, consisting of (1) reclassifying model
home furnishings and sales office leasehold improvements from
owned inventory to property, plant and equipment, net in the amounts
of $51. 1 million at March 31, 2007 and $47.0 million at September
30, 2006; (2) reclassifying depreciation and amortization of model
home furnishings and sales office leasehold improvements from home
construction and land sales expenses to depreciation and amortization
in the amount of $5. 4 million and $10. 4 million for the quarter and
six months ended March 31, 2007 and $7.4 million and $14.1
million for the three and six months ended March 31, 2006,
respectively; (3) recognizing total revenue ($7.1 million and $11.6
million) and home construction and land sales expenses ($5.5
million and $8.7 million) for the three and six months ended March
31, 2006 related to inappropriate revenue recognition timing in the
2005 fiscal year and the fiscal 2006 first and second quarters for
certain home closings in California; (4) reclassifying the results of
operations from our title services from other income, net ($1. 6 million
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and $3.2 million) to total revenue ($2.3 million and $4.6 million)
and selling, general and administrative ("SG&A') expenses ($0.7
million and $1.4 million) for the three and six months ended March
31, 2006, respectively; (5) reclassifying $5.0 million from restricted
cash at September 30, 2006 to cash and cash equivalents as such
amount was determined not to be restricted; (6) recognizing the
reversal of $13. 9 million of Trinity moisture intrusion reserves
through home construction and land sales expenses (see Note 8) in
the quarter ended March 31, 2006 instead of the previously
presented reversal in the quarter ended June 30, 2006; (7) increasing
inventory impairment charges by $25.4 million and $45. 8 million for
the three and six months ended March 31, 2007 for the impact on
inventory balances as a result of the aforementioned inventory
adjustments and the correction of certain capitalized interest and
indirect cost inputs into the cash flow models used to assess and
calculate the inventory impairments; (8) certain other miscellaneous
immaterial adjustments; and (9) the related tax effects of the
adjustments described in (1) through (8) above.

698. The 2Q07 Form 10-Q/A stated that "[t]he impact of the restatement

adjustments were increases to net loss of $14.1 million and $35.0 million for the

three and six months ended March 31, 2007 and increases to net income of $12.6

million and $9.3 million for the three and six months ended March 31, 2006,

respectively.

699. The 2Q07 Form 10-Q/A also repeated the details provided in the 2007

Form 10-K, as modified by the 1Q07 Form 10-Q/A, regarding Beazer's improper

mortgage origination practices. (See ¶¶ 686, 689, 694 above.)

700. The 2Q07 Form 10-Q/A also repeated the disclosures regarding the

material weaknesses in internal control over financial accounting, the impact of
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those weaknesses on Beazer's financial reporting, and the remediation steps taken

to address these material weaknesses. (See ¶¶ 16, 686, 690 above.)

D. Form 10-Q for Quarter Ended June 30, 2007

701. On May 12, 2008, Beazer also finally filed its Form 10-Q for the third

fiscal quarter of 2007 (the period ended June 30, 2007) ("3Q07 Form 10-Q ). The

3Q07 Form 10-Q should have been filed by August 15, 2007, however, instead,

Beazer filed a Notification of Late Filing on August 10, 2007. (See ¶¶ 671-672

above.)

702. The 3Q07 Form 10-Q reported a net loss of $118,747,000 and

$255,841,000 for the three and nine months ended June 30, 2007, respectively.

703. The 3Q07 Form 10-Q repeated the explanation for the restatement

contained in the 2007 Form 10-K (see ¶¶ 4, 15, 16 above) and added the following

specific details for the quarter:

We also made other adjustments to our unaudited condensed
consolidated financial statements relating to corrections of accounting
and financial reporting errors and/or irregularities, some errors
previously identified, but historically not considered to be material to
require correction, and some errors and irregularities discovered as
part of the restatement process, consisting of (1) reclassifying model
home furnishings and sales office leasehold improvements from
owned inventory to property, plant and equipment, net in the amount
of $47.0 million at September 30, 2006; (2) reclassifying depreciation
and amortization of model home furnishings and sales office
leasehold improvements from home construction and land sales
expenses to depreciation and amortization in the amounts of $7.3
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million and $21.3 million for the three and nine months ended June
30, 2006, respectively; (3) recognizing total revenue ($11.6 million)
and home construction and land sales expenses ($8.7 million) for
the nine months ended June 30, 2006 related to inappropriate
revenue recognition timing in the fiscal year ended September 30,
2005 and 2006 first and second quarters for certain home closings in
California; (4) reclassifying the results of operations from our title
services from other income, net ($1. 6 million and $4.8 million) to
total revenue ($2.5 million and $7.1 million) and selling, general
and administrative ("SG&A') expenses ($1.0 million and $2.4
million) for the three and nine months ended June 30, 2006,
respectively ; (5) reclassifying $5.0 million from restricted cash at
September 30, 2006 to cash and cash equivalents as such amount was
determined not to be restricted; (6) recognizing the reversal of a
previously presented $13.9 million reduction in the Trinity moisture
intrusion reserves through home construction and land sales
expenses in the three months ended March 31, 2006 instead of the
previously presented reversal of $13. 9 million in the three months
ended June 30, 2006; (7) certain other miscellaneous immaterial
adjustments; and (8) the related tax effects of the adjustments
described in (1) through (7) above.

704. The 3Q07 Form 10-Q also repeated the details provided in the 2007

Form 10-K, as modified by the 1Q07 Form 10-Q/A, regarding Beazer's improper

mortgage origination practices. (See ¶¶ 686, 689, 694 above.)

705. The 3Q07 Form 10-Q also repeated the disclosures regarding the

material weaknesses in internal control over financial accounting, the impact of

those weaknesses on Beazer's financial reporting, and the remediation steps taken

to address these material weaknesses. (See ¶¶ 16, 686, 690 above.)
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706. In total, Beazer's common stock lost approximately 89% of its value,

falling from its Class Period high of $82.03 per share on January 10, 2006, just

prior to the first partial corrective disclosure, to close at $9.15 per share on May

13, 2008, after the revelations at the end of the Class Period.

XIV. Post-Class Period Events

A. Form 10-Q for Quarter Ended December 31, 2007

707. On May 15, 2008, Beazer filed its Form 10-Q for the first quarter of

fiscal 2008 (period ended December 31, 2008) ("1Q08 Form 10-Q ), which should

have been filed by February 15, 2008. The 1 Q08 Form 10-Q reported a net loss of

$138,236,000 for the three months ended December 31, 2007.

B. Form 10-Q for Quarter Ended March 31, 2008

708. On May 15, 2008, Beazer filed its Form 10-Q for the second quarter

of fiscal 2008 (period ended March 31, 2008) ("2Q08 Form 10-Q ), which should

have been filed by May 15, 2007. The 2Q08 Form 10-Q reported a net loss of

$229,893,000 and $368,129,000 for the three and six months ended March 31,

2008.

APPLICABILITY OF PRESUMPTION OF RELIANCE:
FRAUD-ON-THE-MARKET DOCTRINE

709. Lead Plaintiffs and other members of the Class purchased or

otherwise acquired Beazer's securities relying upon the integrity of the market
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price of Beazer's securities and market information relating to Beazer, and have

been damaged thereby. Lead Plaintiffs will rely upon the presumption of reliance

established by the fraud-on-the -market doctrine , in that at all relevant times, the

market for Beazer' s securities was an efficient market for the following reasons,

among others:

• Beazer common stock met the requirements for listing, and was
listed and actively traded, on the New York Stock Exchange, a
highly efficient market, under the symbol BZH. The average
daily volume of Beazer's shares during the Class Period was
approximately 1,821,239 shares, based on Beazer's stock price
history. The total number of shares traded during the 828
trading days of the Class Period was 1,507,986,000.

• As a regulated issuer, Beazer filed periodic public reports with
the SEC. Beazer met the eligibility requirements for registering
new equity securities on SEC Form S-3, as set forth in ¶ 1A(1)-
(8) of the General Instruction of Form S-3, and did in fact do so
on August 4, 2004 (as amended on August 17, 2004).

• Beazer stock was followed by securities analysts employed by
major brokerage firms who wrote reports that were distributed
to the sales force and certain customers of their respective
brokerage firms. Each of these reports was publicly available
and entered the public marketplace. The analysts that followed
Beazer stock during the Class Period include, among others:
Wachovia, BB&T Capital Markets, Rochdale Securities, AG
Edwards, Credit Suisse, JMP Securities, Goldman Sachs,
Deutsche Securities, UBS, and Smith Barney CitiGroup, Matrix
USA, Argus Research Corp., and J.P. Morgan.

• Beazer regularly issued press releases which were carried by
national newswires. Each of these releases was publicly
available and entered the public marketplace.
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• The market for Beazer's securities was open, well-developed
and efficient at all relevant times.

• As a result of the foregoing, the market for Beazer's securities
promptly digested current information regarding the Company
from all publicly available sources and reflected such
information in the price of Beazer's securities. Under these
circumstances, all purchasers or acquirers of Beazer's securities
during the Class Period suffered similar injury through their
purchase or acquisition of the Company's securities at
artificially inflated prices and a presumption of reliance applies.

CLASS ACTION ALLEGATIONS

710. Lead Plaintiffs bring this action as a class action pursuant to Rule

23(a) and (b)(3) of the Federal Rules of Civil Procedure on behalf of a Class who

purchased or otherwise acquired Beazer's securities during the Class Period, and

were damaged thereby. Excluded from the Class are Defendants, the officers and

directors of the Company, members of the immediate family of any Individual

Defendant, their agents, legal affiliates, representatives, heirs, controlling persons,

successors, and assigns of any excluded person.

711. The members of the Class are so numerous that joinder of all

members is impracticable. The disposition of their claims in a class action will

provide substantial benefits to the parties and the Court. Throughout the Class

Period, Beazer common stock was actively traded on the NYSE. As of April 20,

2007, the Company had over 39 million shares of common stock issued and
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outstanding and other numerous outstanding securities. The average trading

volume for Beazer stock exceeded 1.3 million shares per day during the Class

Period. While the exact number of Class members is unknown to Lead Plaintiffs at

this time and can only be ascertained through appropriate discovery, Lead

Plaintiffs believe that there are hundreds, if not thousands, of members in the

proposed class. Record owners and other members of the Class may be identified

from records maintained by Beazer or its transfer agent and may be notified of the

pendency of this action by mail, and public notice using a form of notice similar to

that customarily used in securities class actions.

712. Lead Plaintiffs' claims are typical of the other members of the Class

as all members of the Class are similarly affected by Defendants' wrongful

conduct in violation of the federal laws complained of herein.

713. Lead Plaintiffs will fairly and adequately protect the interests of the

Class and have retained counsel who are competent and experienced in class action

and securities fraud litigation. Lead Plaintiffs have no interests that conflict with

those of the Class.

714. Common questions of law and fact exist as to all members of the

Class and predominate over any questions solely affecting individual Class

members. Among the questions of law and fact common to the Class are whether:
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(a) the federal securities laws were violated by Defendants ' acts and omissions as

alleged herein; (b) the statements made by Defendants to the investing public

during the Class Period misrepresented material facts about the growth, business,

operations, and financial statements or condition of Beazer; (c) Defendants knew

or with severe recklessness disregarded that their statements were false and

misleading; (d) the price of Beazer securities was artificially inflated; and (e) the

members of the Class have sustained damages and the proper measure of such

damages.

715. A class action is superior to other available methods for the fair and

efficient adjudication of this controversy, since joinder of all Class members is

impracticable. Furthermore, as the damages suffered by individual members of the

Class may be relatively small, the expense and burden of individual litigation make

it impossible for members of the Class to redress the wrongs done to them

individually. However, there will be no difficulty in the management of this action

as a class action.

NO SAFE HARBOR

716. The statutory safe harbor provided for forward-looking statements

under certain circumstances does not apply to any of the allegedly false statements

pleaded in this Complaint. The specific statements pleaded herein were not
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identified as "forward-looking statements when made. Nor was it stated with

respect to any of the statements forming the basis of this Complaint that actual

results "could differ materially from those projected. To the extent there were

any forward-looking statements, there were no meaningful cautionary statements

identifying important factors that could cause actual results to differ materially

from those in the purportedly forward-looking statements.

717. Alternatively, to the extent that the statutory safe harbor does apply to

any forward-looking statements pleaded herein, the Beazer Defendants are liable

for those false forward-looking statements because at the time each of those

forward-looking was made the particular speaker knew that the particular forward-

looking statement was false, and/or the forward-looking statement was authorized

and/or approved by an executive officer of Beazer who knew that those statements

were false when made.

COUNT I

AGAINST ALL DEFENDANTS FOR VIOLATIONS OF SECTION 10(b) OF
THE EXCHANGE ACT AND RULE 10b-5

718. Lead Plaintiffs repeat and reallege each and every allegation

contained in the above paragraphs , as if fully set forth herein . This claim is

asserted against all Defendants.
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719. Defendants, jointly and severally, carried out a plan, scheme and

course of conduct that was intended to and did deceive the investing public,

including Lead Plaintiffs and other Class members, to artificially inflate and

maintain the market price of the Company's securities , as alleged herein. In

furtherance of this unlawful scheme, plan, and course of conduct, Defendants,

jointly and severally, took the actions set forth herein.

720. Defendants (a) employed devices, schemes, and artifices to defraud;

(b) made untrue statements of material fact and/or omitted to state material facts

necessary to make the statements made not misleading; and (c) engaged in acts,

practices and a course of business that operated as a fraud and deceit upon the

members of the proposed Class in an effort to maintain artificially high market

prices for Beazer securities in violation of Section 10(b) of the Exchange Act and

Rule lOb-5.

721. In addition to the duties of full disclosure imposed on Defendants as a

result of their making of affirmative statements and reports, or participation in the

making of affirmative statements and reports to the investing public, Defendants

had a duty to promptly disseminate truthful information that would be material to

investors in compliance with the integrated disclosure provisions of the SEC as

embodied in SEC Regulation S-X (17 C.F.R. § 210.01 et seq.) and Regulation S-K
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(17 C.F.R. § 229.10 et seq .) and other SEC regulations , including accurate and

truthful information with respect to the Company's operations and performance so

that the market prices of the Company's publicly traded securities would be based

on truthful, complete and accurate information.

722. Defendants, individually and in concert, directly and indirectly, by the

use of means and instrumentalities of interstate commerce and/or the mails,

engaged and participated in a continuous course of conduct to conceal adverse

material information about the Company's financial results, business, operations,

and future outlook as specified herein. Defendants employed devices, schemes and

artifices to defraud, while in possession of material, adverse, non-public

information, and engaged in acts, practices, and a course of conduct as alleged

herein in an effort to assure purchasers of Beazer securities concerning the value

and performance and continued substantial growth of Beazer. This included the

making of, or the participation in the making of, untrue statements of material facts

and omitting to state material facts necessary in order to make the statements made

about the Company's financial and business operations in the light of the

circumstances under which they were made, not misleading, as set forth more

particularly herein. Defendants engaged in transactions, practices and a course of
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business which operated as a fraud and deceit upon the members of the proposed

Class.

723. Defendants had actual knowledge of the misrepresentations and

omissions of material facts set forth herein, or acted with reckless disregard for the

truth in that they failed to ascertain and to disclose such facts, even though such

facts were available to them. Defendants' material misrepresentations and/or

omissions were undertaken knowingly or recklessly and for the purpose and effect

of concealing the true state of Beazer's operations and business affairs from the

investing public and supporting the artificially inflated price of Beazer ' s securities.

724. As a result of the dissemination of the materially false and misleading

information and failure to disclose material facts, as set forth above, the market

price of Beazer securities was artificially inflated throughout the Class Period.

Unaware of the fact that the market price of Beazer securities was artificially

inflated, and relying directly or indirectly on the false and misleading statements

made by Defendants, or upon the integrity of the market in which the securities

trade, and the truth of any representations made to appropriate agencies as to the

investing public, at the times at which any statements were made, and/or on the

absence of material adverse information that was known to or recklessly

disregarded by Defendants but not disclosed to the public, Lead Plaintiffs and the
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other members of the Class purchased Beazer securities at artificially high prices

and were damaged thereby.

725. By virtue of the foregoing, Defendants have violated Section 10(b) of

the Exchange Act, and Rule 1Ob-5 promulgated thereunder. As a direct and

proximate result of Defendants' wrongful conduct, Lead Plaintiffs and the other

members of the Class suffered damages in connection with their acquisition of

Beazer securities.

COUNT II

AGAINST THE INDIVIDUAL DEFENDANTS
PURSUANT TO § 20(a) OF THE EXCHANGE ACT

726. Lead Plaintiffs repeat and reallege each and every allegation

contained in the above paragraphs , as if fully set forth herein . This claim is

asserted against the Individual Defendants. The Individual Defendants acted as

"control persons of Beazer within the meaning of Section 20(a) of the Exchange

Act as alleged herein. By virtue of their executive positions and/or Board

membership as alleged above, these Defendants had the power to influence and

control and did influence and control, directly or indirectly, the decision-making of

the Company, including the content and dissemination of the various statements

that Lead Plaintiffs contend are false and misleading . These Defendants were

provided with or had unlimited access to copies of the Company's internal reports,
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press releases, public filings and other statements alleged by Lead Plaintiffs to be

misleading prior to and/or shortly after these statements were issued and had the

ability to prevent the issuance of the statements or cause the statements to be

corrected.

727. In particular, these Defendants had direct involvement in the day-to-

day operations of the Company and therefore are presumed to have had the power

to control or influence the particular transactions giving rise to the securities

violations as alleged herein, and exercised the same.

728. As set forth above, Beazer violated Section 10(b) and Rule 10b-5 by

its acts and omissions as alleged in this Complaint. By virtue of their positions as

controlling persons of Beazer, the Individual Defendants are liable pursuant to

Section 20(a) of the Exchange Act. As a direct and proximate result of

Defendants' wrongful conduct, Lead Plaintiffs and the other members of the Class

suffered damages in connection with their acquisition of Beazer securities.

COUNT III

AGAINST THE INDIVIDUAL DEFENDANTS
PURSUANT TO § 20A OF THE EXCHANGE ACT

729. This claim is brought against the Individual Defendants by Lead

Plaintiff Glickenhaus & Co ("Glickenhaus ). As set forth in the chart attached as

Exhibit 1, Glickenhaus purchased Beazer common stock contemporaneously with
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sales of Beazer common stock by the Individual Defendants. This Count is also

brought on behalf of all Class members who purchased Beazer common stock

contemporaneously with sales of Beazer common stock by an Individual

Defendant.

730. By virtue of their positions as senior insiders of Beazer, the Individual

Defendants were in possession of material, non-public information about the

Company at the time of their collective sales of more than $33.3 million of their

own Beazer stock.

731. By virtue of their participation in the scheme to defraud investors

described herein, and their sales of stock while in possession of material, non-

public information about the adverse information detailed herein, Individual

Defendants violated the Exchange Act and applicable rules and regulations

thereunder.

732. Plaintiffs and all other members of the Class who purchased shares of

Beazer stock contemporaneously with the sales of Beazer stock by the Individual

Defendants: (1) have suffered substantial damages in that they paid artificially

inflated prices for Beazer stock as a result of the securities law violations described

herein; and (2) would not have purchased Beazer stock at the prices they paid, or at
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all, if they had been aware that the market prices had been artificially inflated by

Defendants' false and misleading statements.

733. The Individual Defendants are required to account for all such stock

sales and to disgorge their profits and ill-gotten gains.

WHEREFORE, Plaintiffs pray for relief and judgment, as follows:

(a) Determining that this action is a proper class action and

certifying Lead Plaintiffs as class representatives under Rule 23 of the Federal

Rules of Civil Procedure;

(b) Awarding compensatory damages in favor of Lead Plaintiffs

and the other Class members against all Defendants, jointly and severally, for all

damages sustained as a result of Defendants' wrongdoing, in an amount to be

proved at trial, including interest thereon;

(c) Awarding Lead Plaintiffs and the Class their reasonable costs

and expenses incurred in this action, including counsel fees and expert fees; and

(d) Awarding Lead Plaintiffs and the Class such other and further

relief as the Court may deem just and proper.

JURY TRIAL DEMANDED

Plaintiffs hereby demand a trial by jury.

Respectfully submitted this 27th day of June 2008.
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/s/ Martin D. Chitwood
Martin D. Chitwood

Georgia Bar No. 124950

Robert W. Killorin

Georgia Bar No. 417775

Krissi T. Gore

Georgia Bar No. 687020
CHITWOOD HARLEY HARNES, LLP
2300 Promenade II
1230 Peachtree Street, NE
Atlanta, GA 30309
Telephone: (404) 873-3900
Facsimile: (404) 876-4476
mchitwood@chitwoodlaw.com
rkillorin@chitwoodlaw.com
kgore@chitwoodlaw.com

Matthew Gluck
Christopher S. Polaszek
Leigh Smith
Kristi Stahnke McGregor
Georgia Bar No . 674012
MILBERG LLP
One Pennsylvania Plaza
New York, NY 10119
Telephone : (212) 594-5300
Facsimile: (212) 868-1229
mgluck@milberg.com
cpolaszek@milberg.com
lsmith@milberg.com
kincgregor@milberg.com

Jeffrey Haber
Joseph R. Seidman, Jr
Gregory M. Egleston
BERNSTEIN LIEBHARD
& LIFSHITZ, LLP
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10 East 40th Street, 22nd Floor
New York, NY 10016
Telephone : (212) 779-1414
Facsimile: (212) 779-3218
haber@bernlieb.com
seidman@bemlieb.com
egleston@bemlieb.com

Co-Lead Counsel for the Class

LAW OFFICES OF
LAWRENCE G. SOICHER

Lawrence G. Soicher
110 East 59th Street, 25th Floor
New York, NY 10022
Tel: (212) 883-8000
Fax: (212) 355-6900

Counsel for Glickenhaus & Co.

KROLL HEINEMAN, LLC
Albert G. Kroll
Metro Corporate Campus I
99 Wood Avenue South
Suite 3 07
Iselin , New Jersey 08830
Tel.: (732) 491-2100
Fax: (732) 491-2120

Counsel for New Jersey Building Laborers

Pension Fund
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CERTIFICATE OF SERVICE

This is to certify that on June 27, 2008, I electronically filed the AMENDED

AND CONSOLIDATED CLASS ACTION COMPLAINT FOR VIOLATION OF

THE FEDERAL SECURITIES LAWS with the Clerk of the Court using the

CM/ECF system which will automatically send email notification of such filings to

the following attorneys of record:

J. Timothy Mast (tim.mast@troutmansanders.com)
Jaime L. Theriot Oaime.theriot@troutmansanders.com)
John J. Dalton (john.dalton@troutmansanders.com)
TROUTMAN SANDERS LLP

Elizabeth Beth Cohen (ellen.cohen@sablaw.com)
Steven L. Polk (larry.polk@sablaw.com)
Terry R. Weiss (terry.weiss@sablaw.com)
SUTHERLAND ASBILL & BRENNAN

Harris M. Fischman (hfischman@cravath.com)
Elizabeth E. Lasorte (elasorte@cravath.com)
Michael A. Paskin (mpaskin@cravath.com)
Richard W. Clary (rclary@cravath.com)
CRAVATH SWAINE & MOORE

Kimberly L. Myers (kmyers@rh-law.com)
Tony Glen Powers (tgp@rh-law.com)
ROGERS & HARDIN

/s/ Martin D. Chitwood
Martin D. Chitwood
Georgia Bar No.: 124950
Chitwood Harley Harnes LLP
1230 Peachtree St. NE
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Promenade II, Suite 2300
Atlanta, GA 30309
Ph: 404-973-3900
Fax: 404-876-4476
Email: mchitwood@chitwoodlaw.com
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EXHIBIT 1

NAME DATE
NO. OF
SHARES PRICE TOTAL

Furlow, Michael 1112112005 (sale) 179,997 68.88 $12,398,193.36

Glickenhaus 11/23/2005 (buy) 3,000 72.76 $218,289.90
Glickenhaus 11/28/2005 (buy) 6,600 70.81 $467,360.58
Glickenhaus 11/29/2005 (buy) 18,000 70.18 $1,263 ,217.66

Rand, Michael 2/2/2006 (sale) 6,723 68.52 $460,659.96
Glickenhaus 2/2/2006 (buy) 1,000 69 . 06 $69,060.00
Glickenhaus 2/3/2006 (buy) 500 67.80 $33,898.00
Glickenhaus 2/6/2006 (buy) 1,100 67.33 $74,060.00

Furlow; Michael 4/17/2006 (sale) 6,266 63.29 $396,575.14
McCarthy, Ian 1 4/1712006 (sale) 26,298 63.29 $1,664,400.42
Rand, Michael 4/17/2006 (sale) 934 63.29 $59,112.86
Glickenhaus 4/19/2006 (buy) 1,000 64 . 50 $64,502.00
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Defendants' Class Period Sales

INDIVIDUAL DEFENDANTS' TRADING
NAME AND
POSITION DATE

NO. OF
SHARES PRICE

TOTAL
PROCEEDS

Furlow, Michael 8/2/2005 47,009 66.32 $3,117,636.88
EVP/COO 11/21/2005 179,997 68.88 $12,398,193.36

4/17/2006 6,266 63.29 $396,575.14
Total 233,272 $15,912,405.38

McCarthy, Ian J. 9/26/2005 67,101 56.80 $3,811,336.80
President/CEO 4/17/2006 26,298 63.29 $1,664,400.42

9/25/2006 6,802 40.83 $277,725.66

11/14/2006 179,535 43.07 $7,732,572.45
Total 279,736 $13,486,035-33

O'Leary, James 11/13/2006 33,549 42.86 $1,437,910.14
EVP/CFO 3/23/2007 17,394 33.78 $587,569.32
Total 50,943 $2,025,479.46

Rand, Michael 9/26/2005 10,409 56.80 $591,231.20
CAO 9/30/2005 13,543 58.35 $790,234.05

2/2/2006 6,723 68.52 $460,659.96
4/17/2006 934 63.29 $59,112.86
9/25/2006 455 40.83 $18,577.65

Total 32,064 $1,919,81-5-72

TOTAL (Defendants) 596,015 $33,343,735-89


