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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF PENNSYLVANIA

COMMONWEALTH OF
PENNSYLVANIA,

:

DEPARTMENT OF ENVIRONMENTAL :
PROTECTION, :

Plaintiff :
v. : CIVIL ACTION No.

: 1:09-cv-00821
LOCKHEED MARTIN CORPORATION, : (Electronically Filed)

:
Defendant

___________________________________
:

AMENDED COMPLAINT

Pursuant to Fed. R. Civ. P. 15(a)(1)A), the Plaintiff, the Commonwealth of

Pennsylvania, Department of Environmental Protection (“Department”), files this

Amended Complaint and alleges as follows:

STATEMENT OF THE CASE

1. This is a civil action for recovery of response costs pursuant to

Section 107(a) of the Comprehensive Environmental Response, Compensation,

and Liability Act of 1980, as amended (“CERCLA”), 42 U.S.C. §§ 9601 – 9675

(“CERCLA”), and the environmental statutes and common law of the

Commonwealth of Pennsylvania. Those Commonwealth statutes include, but are

not limited to, the Hazardous Sites Cleanup Act (“HSCA”), 35 P.S. §§ 6020.101 –
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6020.1305; the Solid Waste Management Act (“SWMA”), 35 P.S. §§ 6018.101 –

6018.1003; the Clean Streams Law (“CSL”), 35 P.S. §§ 691.1 – 691.1001; and

Section 1917-A of the Administrative Code of 1929, 71 P.S. § 510-17

(collectively, “the Pennsylvania Environmental Statutes”). The response costs

were incurred in response to releases or threatened releases of Strontium-90

(“Sr-90”), a radioactive and hazardous substance, at or from the Quehanna Wild

Area Nuclear Site in the Quehanna Wild Area of the Moshannon State Forest in

Clearfield County, Pennsylvania (“Site”).

JURISDICTION AND VENUE

2. This Court has jurisdiction over the subject matter of this action pursuant

to Sections 107 and 113(b) of CERCLA, 42 U.S.C. §§ 9607 and 9613(b), and 28

U.S.C. § 1331. Pursuant to 28 U.S.C. § 1367, this Court has supplemental

jurisdiction of the Department’s claims arising under Pennsylvania state law.

3. Venue is proper in this judicial district pursuant to Section 113(b) of

CERCLA, 42 U.S.C. § 9613(b), and 28 U.S.C. §§1391(b) and (c) because the

Defendant resides and / or may be found in this judicial district.

PARTIES

4. The Department of Environmental Protection is the executive agency of

the Commonwealth of Pennsylvania with the authority and duty to administer and

enforce the Pennsylvania Environmental Statutes and CERCLA.
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5. Defendant Lockheed Martin Corporation (“Lockheed Martin”), formerly

known as Martin Marietta Corporation (“Lockheed Martin’s predecessor”), is a

corporation organized and existing under the laws of Maryland. At all times

relevant hereto, Lockheed Martin’s predecessor was in the business of

manufacturing products at the Site that utilized radioactive and other materials.

Lockheed Martin transacts business within this judicial district. Lockheed

Martin’s predecessor’s actions with respect to the Site are subject to the

Pennsylvania Environmental Statutes and common law.

BACKGROUND

6. From the 1950s to the present (relevant time period), the Site has been the

location of a facility at which radioactive materials were processed, stored, handled

and remediated under federal government contracts and licenses. During the

relevant time period, a number of businesses conducted activities at the Site

utilizing radioactive and other materials. These activities were conducted

primarily in a large interconnected structure, consisting of a number of buildings,

and related structures. One building, known as the Main Building, had various

sections, including one called the “Service Area.” The Service Area contained six

hot cells and other areas for use with radioactive materials. The hot cells were

large steel-lined high-density concrete rooms that provided shielded work areas for
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high activity radiation work including encapsulation and irradiation

experimentation.

7. The Site is approximately seven acres in size.

8. The Site activities in the relevant time period that involved radioactive

materials included operation of a pool-type research reactor in the 1950s; research

and development activities associated with a variety of applications, including but

not limited to the manufacture of prototype thermoelectric generators using

strontium-90 (“Sr-90”) in the early and mid-1960s; use of the hot cells for

encapsulation of sealed sources of cobalt-60 (“Co-60”) and other radionuclides in

the late 1960s and part of the 1970s and for the processing of radioactive fuel;

operation of irradiators for food and wood irradiation and other processes from the

1960s to 2002; and extensive environmental assessment, remediation and

decommissioning (as that term is used by the United States Nuclear Regulatory

Commission [“NRC”]) actions from the early 1990s to 2009.

9. Lockheed Martin’s predecessor used the hot cells to manufacture

prototype systems for nuclear auxiliary power thermoelectric generators using very

high specific activity Sr-90 in the form of Strontium Titanate.

10. Lockheed Martin’s predecessor left behind and failed to dispose properly

of some of the Sr-90 in the hot cells, piping and tanks after it ceased operations at

the Site.
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11. During the assessment, remediation and decommissioning, Sr-90

contamination was found in nearly all parts of the interconnected structure,

including the hot cells, Service Area, waste water treatment building and

associated drain lines, reactor bay, the inside of the walls, under floor coverings of

the administration area, and in the underlying soils.

12. The Site was contaminated with hazardous substances other than Co-60

and Sr-90.

13. As provided in the definition of a facility in CERCLA and a site in

HSCA, the Site includes all areas where the Commonwealth, including the

Department, located radioactive material or other hazardous substances, or where

radioactive materials, hazardous substances or contaminants have come to be

located.

SITE CLEANUP

14. As a result of Lockheed Martin’s predecessor’s activities at the Site in

the 1960s, the Site posed a health threat through direct exposure, inhalation and

ingestion.

15. Since the 1990s and continuing to the present, the Commonwealth,

including the Department, has been remediating the Co-60 and Sr-90 at the Site

under decommissioning plans approved by the NRC and consistent with 10 C.F.R.

§ 70.3811.
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16. The Commonwealth, including the Department, has taken response

actions at the Site, including but not limited to: removal and disposal of all Co-60

sources found in the hot cells, decontamination room, and Service Area; cleaning

up and disposal of the residual loose Co-60 contamination from the hot cells; and

similar, but more extensive, removal and disposal of residual Sr-90; demolition of

the site structures; and monitoring and sampling the Site to make sure the Site

meets the NRC’s release criteria for Co-60 and Sr-90.

17. The Site’s mixed waste (i.e., waste containing radioactive and other

waste) has been disposed at a licensed or permitted disposal facility.

18. The Commonwealth, including the Department, has been remediating

structural and residual Sr-90 contamination left behind by Lockheed Martin’s

predecessor at the Site.

19. The Commonwealth, including the Department, has incurred

expenditures to remove and dispose of structural contamination and residual

activity in the hot cells, piping and tanks and Site soils.

20. As of the filing of this Complaint, the Commonwealth, including the

Department, has incurred in excess of $20 million dollars in unreimbursed

response costs related to the cleanup and removal of the Sr-90 contamination left

behind by Lockheed Martin’s predecessor.
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COUNT 1: COST RECOVERY UNDER CERCLA

21. The allegations of Paragraphs 1 through 20 above are incorporated

herein by reference.

22. Sr-90 is a hazardous substance within the meaning of Sections 101(14)

and 107(a) of CERCLA, 42 U.S.C. §§ 9601(14), 9607(a).

23. The Site is a location where hazardous substances have been deposited,

stored, disposed of, placed or otherwise come to be located, and thus is a “facility”

within the meaning of Section 101(9) of CERCLA, 42 U.S.C. § 9601(9).

24. At the Site, as a result of Lockheed Martin’s predecessor’s activities in

the 1960s, there have been “releases” and/or “threatened releases,” within the

meaning of Sections 101(14), 101(22) and 107(a) of CERCLA, 42 U.S.C. §§

9601(14), 9601(22) and 9607(a), of the Sr-90 that Lockheed Martin’s predecessor

left behind.

25. Lockheed Martin is a “person” within the meaning of Sections 101(21)

and 107(a) of CERCLA, 42 U.S.C. §§ 9601(21) and 9607(a).

26. Lockheed Martin is an “operator” within the meaning of Section

107(a)(2) of CERCLA, 42 U.S.C. § 9607(a)(2), in that Lockheed Martin’s

predecessor operated certain hot cells and other areas at the Site, as the result of

which Lockheed Martin’s predecessor left behind Sr-90 contamination at the Site.
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27. As a result of releases and/or threatened releases of Sr-90 at or from the

Site, the Commonwealth, including the Department, has incurred and may continue

to incur response costs as defined in Sections 101(25) and 107(a) of CERCLA, 42

U.S.C. §§ 9601(25) and 9607(a), for actions taken and to be taken in response to

these releases and/or threatened releases.

28. Lockheed Martin has not reimbursed the Commonwealth, including

Department, for these response costs.

29. The response costs incurred in connection with the Site regarding the

Sr-90 contamination are not inconsistent with the National Contingency Plan, 40

C.F.R. Part 300.

30. Pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), Lockheed

Martin is liable to the Department for unreimbursed response costs with respect to

the cleanup of Sr-90 contamination at the Site.

COUNT II: COST RECOVERY UNDER HSCA

31. The allegations of Paragraphs 1 through 20 above are incorporated

herein by reference.

32. Sr-90 is a hazardous substance within the meaning of Section 103 of

HSCA, 35 P.S. § 6020.103.

33. As an area where there have releases and / or threatened releases of

hazardous substances, the Site is a “site”, as that term is defined in Section 103 of
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HSCA, 35 P.S. § 6020.103, and as those terms are used in Sections 701 and 702 of

HSCA, 35 P.S. §§ 6020.701 and 6020.702.

34. At the Site, as a result of Lockheed Martin’s predecessor’s activities in

the 1960s, there have been “releases” and/or “threatened releases,” as those terms

are defined in Section 103 of HSCA, 35 P.S. § 6020.103, and as those terms are

used in Sections 701 and 702 of HSCA, 35 P.S. §§ 6020.701 and 6020.702.

35. Actions taken by the Commonwealth, including the Department, to

address the release and threatened release of hazardous substances at the Site have

constituted “response” action, as that term is defined in Section 103 of HSCA, 35

P.S. § 6020.103.

36. Lockheed Martin is a “person” within the meaning of Section 103 of

HSCA, 35 P.S. § 6020.103.

37. Lockheed Martin is an “operator” within the meaning of Section 103 of

HSCA, 35 P.S. § 6020.103, in that Lockheed Martin’s predecessor operated certain

hot cells and other areas at the Site, as the result of which Lockheed Martin’s

predecessor left behind Sr-90 at the Site.

38. Pursuant to HSCA, Lockheed Martin is liable to the Department for

unreimbursed response costs incurred with respect to the cleanup of Sr-90

contamination at the Site.
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39. Lockheed Martin has not reimbursed the Commonwealth, including the

Department, for these response costs.

COUNT III: THE SOLID WASTE MANAGEMENT ACT

40. The allegations of Paragraphs 1 through 20 above are incorporated

herein by reference.

41. Pursuant to Section 613 of the SWMA,

Any person or municipality who causes a public nuisance
shall be liable for the costs of abatement. The
department, any Commonwealth agency, or any
municipality which undertakes to abate a public nuisance
may recover the costs of abatement in an action in equity
brought before any court of competent jurisdiction.

42. Lockheed Martin’s predecessor caused a public nuisance by its activities

set forth above at the Site in the 1960s, which nuisance the Commonwealth,

including the Department, has been abating since the 1990s, as also set forth

above.

43. The Sr-90 that Lockheed Martin’s predecessor left behind at the Site

was solid waste.

44. Pursuant to Section 613 of the SWMA, 35 P.S. § 6018.613, Lockheed

Martin is liable to the Department for the unreimbursed costs of abatement, set

forth above, plus interest and any other costs allowed by law, that have been spent

in order to abate the Sr-90 contamination at the Site.
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COUNT IV: THE CLEAN STREAMS LAW

45. The allegations of Paragraphs 1 through 20 above are incorporated

herein by reference.

46. Section 3 of the Clean Streams Law, 35 P.S. § 691.3, provides, in

relevant part, that the discharge of industrial waste or any substance into the waters

of the Commonwealth, which causes or contributes to “pollution”, as defined in the

Clean Streams Law, or creates a danger of such pollution is not a reasonable or

natural use of such waters, is against public policy and is a public nuisance.

47. Section 401 of the Clean Streams Law, 35 P.S. § 691.401, provides, in

relevant part, that it shall be unlawful for any person or municipality to put or place

into any of the water of the Commonwealth, or allow or permit to be discharged

from property owned or occupied by such person into any of the waters of the

Commonwealth, any substance of any kind or character resulting in “pollution”.

Any such discharge is hereby declared to be a nuisance.

48. Section 601 of the Clean Streams Law, 35 P.S. § 691.601 provides, in

relevant part, that activities or conditions declared by the Clean Streams Law to be

a nuisance shall be abatable as public nuisances.

49. During the 1960s, Lockheed Martin’s predecessor’s activities violated

the Clean Streams Law by contaminating the Site soils and causing pollution or

potential pollution of the waters of the Commonwealth.
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COUNT V: STATUTORY AND COMMON LAW NUISANCE

50. The allegations of Paragraphs 1 through 49 above are incorporated

herein by reference.

51. Pursuant to Section 1917-A of the Administrative Code, 71 P.S. § 510-

17, the Plaintiff can recover the costs of abatement of a nuisance from an occupier

of premises on which the nuisance is located.

52. As set forth above, under the Clean Streams Law and under the SWMA,

Lockheed Martin’s predecessor caused a public nuisance at premises it occupied.

53. Pursuant to Section 1917-A of the Administrative Code, 71 P.S. § 510-

17, and under common law, Lockheed Martin’s predecessor having caused a

public nuisance at the Site, Lockheed Martin is liable to the Department for

response costs incurred by the Department with respect to the cleanup of Sr-90

contamination at the Site.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff, the Commonwealth of Pennsylvania, Department

of Environmental Protection prays that this Court:

A. Enter judgment in favor of the Plaintiff requiring that the Defendant pay

the unreimbursed costs incurred by the Plaintiff with respect to the cleanup of the

Sr-90 contamination at the Site.

B. Award the Plaintiff the costs of this action; and grant the Plaintiff such

other and further relief as the Court deems just and proper.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

BY: s/ Michael D. Buchwach
Michael D. Buchwach, Assistant Counsel

PA Department of Environmental Protection
Office of Chief Counsel, Litigation Support Unit, 9th Floor

Rachel Carson State Office Building,
P. O. Box 8464

Harrisburg, PA 17105-8464
Phone: 717.787.9372 | Fax: 717.787.9369

PA ID# 21526
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CERTIFICATE OF SERVICE

I hereby certify that I am this day serving the foregoing Amended Complaint

upon counsel for the Defendant in the manner indicated below.

Service by electronic mail addressed as follows:

mmurphy@gibsondunn.com.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

BY: s/ Michael D. Buchwach
Michael D. Buchwach, Assistant Counsel

PA Department of Environmental Protection
Office of Chief Counsel, Litigation Support Unit, 9th Floor

Rachel Carson State Office Building,
P. O. Box 8464

Harrisburg, PA 17105-8464
Phone: 717.787.9372 | Fax: 717.787.9369

PA ID# 21526

Date: May 7, 2009
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