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SIGNIFICANT COURT RULINGS 
CALIFORNIA SUPREME COURT GRANTS REVIEW OF DECISION 

WHICH COULD SIGNIFICANTLY IMPACT INSURANCE 
COVERAGE IN MOLD/FUNGI LITIGATION CONTEXT 

The California Supreme Court has granted review of a decision by the 
Court of Appeal, Second Appellate District, which affirmed the 
judgment of the Superior Court of Los Angeles County that California 
“public policy” requires a homeowner’s insurer provide coverage for 
“imminent” collapse even where the policy expressly limits coverage 
to “actual” collapses.    
 
In Rosen v. State Farm Gen. Ins. Co., __ Cal.4th__ (2002), 02 
C.D.O.S. 7971, Plaintiff submitted a claim to State Farm for the cost of 
repairing two decks attached to his home, which were in state of 
imminent collapse due to severe deterioration of the supporting frame. 
However, Plaintiff’s policy only provided coverage only for actual 
collapse, and State Farm denied coverage. 
 
The trial court found for Plaintiff, relying upon an earlier decision of the 
California Court of Appeal, Doheny West Homeowners’ Ass’n v. 
American Guarantee & Liability Ins. Co., 60 Cal.App.4th 400 (2000), 
where the court concluded that California public policy mandated 
homeowner’s insurance policies cover imminent collapse, irrespective 
of the actual policy language.   
 
On appeal by State Farm, while the appellate court disagreed with the 
trial court’s rationale and use of Doheny, it nonetheless discerned that 
a public policy did exist in California which mandated coverage under 
homeowner’s policies for imminent collapse. Specifically, the court 
was troubled by the notion that a homeowner should be required to 
wait for a full or partial collapse to obtain coverage, which could result 
in increased damage and cost. Thus, the Court of Appeal concluded 
that a requirement that an insurer provide coverage when collapse is 
imminent is not only in the best interests of the insured, but also in 
those of the insurer. Notably, the court rejected State Farm’s 
argument that imposition of liability would transfer the duty to maintain 
the property from the property owner to the insurer, and effectively 
convert the insurance policy into a maintenance agreement. 
 
The actual and imminent collapse issue has become a hot topic in the 
environmental context, as many homeowners have seen damage to 
their properties denied under mold, dry rot or fungus exclusions and 
have attempted to gain coverage for “collapse” therefrom instead.   
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SOUTH LAKE TAHOE: JOINT SETTLEMENT 
ENDS LITIGATION 

 
On August 5, 2002, after three years of litigation, ten 
months of trial and a jury verdict that MTBE is a 
defective product, San Francisco Superior Court 
approved a joint settlement under which the 
remaining defendants in the South Lake Tahoe case 
will pay $28 million to end the litigation.  Two weeks 
prior, Lyondale Chemical Company, once a leading 
producer of MTBE, also settled the action, for a 
reported $4 million. 
 
The four remaining oil company defendants, Shell 
Oil, Shell Products, Equilion Enterprises and Texaco 
(along with Tosco, which settled in June 2002) were 
found liable by a jury in April 2002 for the 
contamination of Lake Tahoe area groundwater by 
the fuel additive MTBE.   At the time of this recent 
settlement, the damages phase of the trial was 
significantly underway.   
 
With the final settlement, the South Lake Tahoe 
Public Utility District will be receiving a total of $69 
million from all of the settlements in the case, which 
is expected to cover all costs of cleanup as well as 
legal fees. 
 

 
CALIFORNIA COURT  THROWS OUT CLAIM 
AGAINST POWER TOOL MANUFACTURERS 

UNDER PROP 65 
 

The Alameda Superior Court has rejected a 
prospective plaintiff’s attempt to bring suit against 
various power tool manufacturers under Proposition 
65, ruling that such companies could not be held 
liable under the statute. 
 
In DiPierro v. Campbell Hausfeld / Scott Fetzer Co., 
(Alameda Sup. Ct. No. 2001-34697), plaintiff alleged 
that he and others were exposed to the Proposition  
65 listed chemicals lead, silica, arsenic, and 
hexavalent chromium by virtue of their use of 
defendants’ power tool equipment.  On demurrer to 
the complaint, the court ruled that because the 
products did not contain the listed chemicals, the 
products “do not expose people to toxic chemicals 

within the meaning of Health & Safety Code section 
25249.6.”  
 
The court’s decision relied heavily upon a Court of 
Appeal decision from 2001, Consumer Cause v. 
Weider Nutrition Int’l, Inc., in which a nutritional 
supplement Proposition 65 case was dismissed.  
However, the recent decision still appears to conflict 
with earlier interpretations by the Attorney General, 
that suggest that a product need not necessarily 
contain the listed chemical in order to produce 
exposures which might violate Proposition 65. 
 

 

STATUTE ALERT! 
 
 

 GOVERNOR DAVIS SIGNS NEW BILL  
INCREASING STATUTE OF LIMITATIONS  ON 

PERSONAL INJURY & WRONGFUL DEATH  
ACTIONS AND NOTICE REQUIREMENTS FOR 

MOTIONS FOR SUMMARY JUDGMENT 
 

On September 11, 2002, California Governor Gray 
Davis signed Senate Bill 688, which primarily (i) 
extends the statute of limitations from one to two 
years for assault, battery, personal injury and 
wrongful death lawsuits, including those brought by 
victims of the 9/11 terrorist attacks (retroactively); 
and (ii) increases the notice requirements for 
summary judgment motions from 28 days to 75 
days. 
 
Despite the bill’s significant increase to the notice 
requirement for summary judgment motions, the new 
law does not alter the time requirements for filing an 
opposition or reply to a motion for summary 
judgment.  Also, the bill adds several subsections to 
437c which deal with the issues of discovery and 
motions for summary judgment. 
  
The bill, which goes into effect January 1, 2003, will 
add Sections 335.1 and 340.10, and amend 
Sections 340 and 437c, of the Code of Civil 
Procedure, relating to civil actions. 
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PROPOSITION 65 UPDATE 
 

TWO PROP 65 PLAINTIFFS GROUPS MAY USE 
MORE RESTRAINT IN FILING FUTURE SUITS  

BUT BEGIN TARGETING ASPHALT INDUSTRY 
 

A pair of the more active Proposition 65 plaintiff 
groups, Consumer Advocacy Group and 
Environmental World Watch, have entered into a 
written agreement with the Attorney General to 
refrain from filing suit against parties served with 60-
Day Notices. The intent is to allow them to engage in 
efforts to resolve the issues, and that suit would not 
be filed without first providing 30 days notice to the 
Attorney General. To date, it appears that these 
agreements have not yet been terminated, but the 
two groups seem relatively close to doing so, at least 
in certain instances.  The groups intend to file suit 
against any party that has been served with a 60 day 
notice if that party does not enter into a tolling 
agreement. 

However, in addition to and despite the foregoing, 
these two plaintiff groups are, in particular, now 
apparently focusing their efforts upon asphalt 
industry entities that have been served with the 60-
Day Notices.  In response, several industry groups 
consisting of asphalt contractors, asphalt 
manufacturers, and the Associated General 
Contractors, among others, have entered into joint 
defense agreements and are pursuing the 
development of strategies in their common interests. 
 
 

LITIGATION ALERT 
 

ASBESTOS, MOLD, SILICA …THIMEROSAL??? 

A new toxic tort may be coming our way; in fact, in 
some states, its already here.  Although its 
presence is, of yet, not on everyone’s radar, the 
latest potential toxic tort—thimerosal poisoning—
has the promise to be extremely significant. 

What Is Thimerosal? 

Thimerosal is a preservative which was used in 
some vaccines, namely, childhood vaccines, since 
the 1930’s, and contains approximately 50% 
ethylmercury.  The purpose of thimerosal in 

vaccines was to prevent the bacterial contamination 
of “multi-dose” vials which were used to vaccinate 
up to ten children.   

Thimerosal is no longer used in childhood vaccines 
in any significant amounts. 

If Thimerosal Had Been Used For So Long, How 
Did Its Use Come Into Question? 

In 1997, the Food & Drug Administration (“FDA”) 
called for a review and assessment of the use of all 
mercury-containing foods and drugs.  Accordingly, 
vaccines containing thimerosal came under this 
scrutiny, and all U.S. vaccine manufacturers were 
required to provide more detailed information on the 
use of this preservative. 

The FDA review concluded that use of thimerosal 
as a vaccine preservative in childhood vaccinations 
might result in an intake of mercury during a child’s 
first six months of life which exceeds the 
Environmental Protection Agency’s (“EPA’s”) 
guidelines for methylmercury (0.1 ug/kg per day).  
Notably, EPA has no guidelines for the 
ethylmercury derivative which is in thimerosal, as 
this mercury compound has not been thoroughly 
researched.  Moreover, the study showed that a six-
month old’s total maximum potential mercury intake 
via vaccines—187.5 ug/kg—would not exceed FDA 
guidelines, nor the guidelines of the Agency of 
Toxic Substance & Disease Registry, nor the World 
Health Organization (“WHO”).  

However, as a result of the FDA study, the U.S. 
Public Health Service and the American Academy 
of Pediatrics issued a Joint Statement in 1999 
which conveyed that, because all mercury risks are 
of concern, and elimination of thimerosal from 
vaccines is feasible,  removing thimerosal from all 
childhood vaccines should occur as soon as 
possible.  Accordingly, alarm bells began to sound. 

Plaintiffs’ Contentions:  Thimerosal Causes 
Autism??? 

In the handful of thimerosal lawsuits thus far across 
the country, the number one claim of plaintiffs is 
that their childrens’ exposure to significant amounts 
of mercury via vaccines has caused autism or 
autistic symptoms, or sometimes other neurological 
disorders, such as Attention Deficit Hyperactivity 
Disorder (“ADHD”).  Plaintiffs appear to 
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systematically rely upon the EPA methylmercury 
guideline “violation,” the sensitivity of a child’s 
developing brain to mercury exposure, and the 
reported marked increase in cases of autism over 
the past 20-30 years. 

Plaintiffs also claim that studies in addition to the 
published FDA report also demonstrate a more 
concrete connection between autism and mercury 
intake, including a purportedly confidential Centers 
for Disease Control report, which shows an 
increased risk of neurological development 
disorders with increasing cumulative exposure to 
thimerosal. 

The Latest Studies:  Ambiguity 

A recent joint study by the Centers for Disease 
Control and the Public Health Service on thimerosal 
in vaccines and neurological disorders found the 
following: 1) the evidence does not support a causal 
relationship between thimerosal and autism or 
ADHD; but  2) while the existing data do not 
demonstrate a causal relationship, the hypothesis is 
“biologically plausible.”  Despite the ambiguity in the 
findings, plaintiffs still criticize the study, namely 
pointing to the fact that the results are based on 
analyses of methylmercury exposure and not 
ethylmercury exposure.  However, it must be noted 
that it is widely believed that the toxicity of these 
two mercury derivatives is, most likely, substantially 
similar.  

**************************************************** 

Thimerosal has now been removed from almost all 
childhood vaccines, and the most recent studies 
have yet to show a causal relationship between 
autism and thimerosal.  However, thimerosal 
litigation continues to pop up in states across the 
country, alleging that the answer to a debilitating 
and mysterious disorder lies in the preservative of a  
vaccine intended to protect its young, innocent 
recipient—the “perfect” plaintiff. 

  

Stay tuned for our next Thimerosal/Mercury 
litigation update in Gordon & Rees’  Winter 2002/ 
2003 Toxic Tort Newsletter! 

 

 

SILICA LITIGATION UPDATE 
 

THE PRESENT & FUTURE OF SILICA 
LITIGATION 

 
Some recent events and controversy will likely steer 
silicosis litigation into the forefront of toxic tort 
litigation over the next few years.  As discussed 
below, there have been recent litigation matters and 
increased vigilance by NIOSH and other agencies  
which may augment the legal toolbox of plaintiffs 
suffering from illness related to silica dust exposure. 
 
Recent Decisions 
 
Two recent developments in Texas have indicated 
that silicosis litigation is alive and well.  First, in 
Tompkins v. U.S. Silica Company (2001) Case No. 
E-162,276 (Texas), a jury in Jefferson County 
District Court awarded approximately $7.6 Million in 
a wrongful death case due to respiratory failure from 
emphysema and silicosis.  The decedent’s exposure 
period was from 1968 to 1977 as a sandblaster.  The 
jury found against U.S. Silica on a failure to warn 
theory.  This is the largest silicosis verdict ever 
rendered in Texas.  This verdict is significant as it 
indicates the potential willingness of juries to impose 
liability on failure to warn theories in the 1960s and 
1970s.  With the latency of silicosis, potential 
plaintiffs will be around for quite some time. 
 
The other notable Texas case is set for oral 
argument with the Texas Supreme Court on October 
16, 2002.  This case, Humble Sand & Gravel, Inc. v. 
Gomez, Tex., No. 01-0652, will give the Texas 
Supreme Court the opportunity to address a hot 
topic of late in toxic torts – the sophisticated 
purchaser defense.  Under the sophisticated 
purchaser defense, a manufacturer who sells a 
chemical or some other potentially hazardous 
substance to a customer who knows or should know 
of the dangers associated with that material is not 
liable if the purchaser fails to adequately protect its 
employees from harm caused by the product.  This 
defense, recognized by a number of states, is 
gaining increasing disfavor among plaintiffs’ 
attorneys who believe that relieving the seller of a 
duty to warn creates a dangerous precedent.  
Chemical manufactures, on the other hand, rely on 
this defense because of the difficulty and added 
costs of having to control the activities of 
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downstream customers.  Although arguments are 
not until October, many believe that the Texas 
Supreme Court will further erode the sophisticated 
purchase defense and increase potential liability for 
defendants in product liability actions.  Should this 
occur, plaintiffs will have further ammunition in 
battling the sophisticated purchaser defense 
asserted by manufacturers and suppliers of silica 
products. 
 
Current Health Issues Related to Silicosis  
 
Recent studies and those currently pending have the 
attention of those involved in silicosis litigation.  
There are a number of key health issues that could 
affect the look of silicosis litigation for years to come.  
The following are a few of these items of interest. 
 
First, in 2000, NIOSH issued three reports that 
indicated that the latency period for silica miners who 
exhibit no illness, even 15 years after exposure, 
cannot rule out possible adverse effects.  According 
to reports resulting from recent studies in Berkeley 
Springs, West  Virginia; Mill Creek, Oklahoma and 
Columbia, South Carolina; NIOSH issued the opinion 
that latency periods for silica-exposed workers can 
reach as long as 35 to 40 years.  This was 
evidenced by examination of workers who have not 
been diagnosed with silicosis, but exhibit radiological 
findings consistent with silicosis.  As a result, the 
potential pool of plaintiffs will remain significantly 
large for at least the next decade, given this 
information. 
 
Second, there have been increasing efforts by 
NIOSH and the World Health Organization to link 
silicosis with other diseases.  For example, 
researchers have consistently attempted to link 
silicosis with lung cancer, pulmonary tuberculosis, 
and other airway diseases as well as auto-immune 
diseases (to include lupus, chronic renal disease, 
and rheumatoid arthritis). See BNA Occupational 
Health Daily, May 20, 2002.  Proponents of these 
links between silicosis and other diseases 
(especially lung cancer) currently have many critics. 
See Regis, Comment: From the Sandbox to 
Sandblasting: Regulation of Crystalline Silica (1999) 
17 Pace Environmental Law Review 207.  Many 
believe that the epidemiological link between 
silicosis and lung cancer in the absence of lung 
fibrosis “must still be considered scanty and 
inconsistent, although biologically plausible.” Hardy 

& Weill, Crystalline Silica: Risks & Policy (1995) 103 
Environmental Health Persp. 152, 153.  As a result, 
even though the epidemiological evidence is not 
firmly linking silicosis and a number of other 
diseases and conditions, the move is clearly afoot to 
do so and may have a significant impact of silicosis 
litigation. 
 
In addition to the focus of NIOSH and other agencies 
to further study the relation of silicosis to other 
diseases, NIOSH is also not only conducting studies 
in new areas of industry, but also forming a grass 
roots campaign to teach epidemiology at the high 
school level.  According to NIOSH studies, industries 
such as the fabricated metal products industry and 
various construction industries have not caught up to 
the compliance standards of mining and other more 
traditional silica exposure industries.  As a result, 
these industries may be an increasing target for the 
plaintiffs’ bar as silicosis litigation further evolves.  In 
addition, NIOSH has begun a program to increase 
awareness of the study of epidemiology and has 
adopted silicosis as its case study for use in high 
schools.  This will certainly increase awareness of 
silicosis and may affect the litigation related to it. 
  
Conclusion 
 
Although litigation involving injuries related to 
inhalation of silica dust has been around since the 
1940s, it continues to evolve today.  With the recent 
verdict and pending decision regarding the 
sophisticated purchaser doctrine in Texas and also 
the evolving trend to link silicosis to lung cancer and 
other disease, silicosis litigation is likely to continue 
for quite some time.  Depending on the results of 
pending studies, this area of litigation could flourish 
and become as recognizable as its asbestos relative.  
The next twelve months will dictate much of the 
future for this field. 
 
 

MOLD LITIGATION UPDATE  
 

 
LANDMARK MOLD PUNITIVE DAMAGE VERDICT 

REVERSED ON APPEAL 
In an unpublished decision, the Ninth Circuit Court of 
Appeals reversed an already reduced punitive 
damage award in Anderson v. Allstate Insurance 
Co., finding that the health hazards of mold were 
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less clear at the time the claim was made in January 
1997, and therefore, the insurer did not act with 
malice, oppression or fraud. However, the court 
found that a compensatory award of $484,853 was 
reasonable based on the insurer's conduct which 
amounted to more than a simple mistake or 
legitimate disputes as to coverage and damages. 
 
A federal jury in Sacramento originally awarded $18 
million dollars in punitive damages against the 
insurer for alleged bad faith in handling a water 
intrusion and mold claim following a burst pipe in 
plaintiff's home. The trial court reduced the punitive 
damage award to $2.7 million and the insurer 
appealed. On September 3, 2002,. the appeals court 
removed the punitive damage award altogether.  
 
However, the unpublished decision was partly based 
on the court's finding that "the health hazards of 
mold were less clear at the time of Allstate's actions 
than they later became." This language indicates the 
court's belief that mold health hazards are now more 
clearly known, and therefore future actions by an 
insurance company related to mold claims could be 
subject to punitive damage claims. 
 

LEGISLATIVE UPDATE 
GOVERNOR DAVIS ENACTS MULTIPLE 

ENVIRONMENTAL MEASURES; VETOES BILL 
ON PUBLIC WATER SYSTEM REPORTING 

On September 28, 2002, facing a deadline to sign or 
veto several environmental bills, Governor Gray 
Davis enacted several environmental measures, but 
simultaneously vetoed a significant one.   

Among the approved measures are AB 1602, which 
will heighten enforcement for environmental crimes, 
and a bill by Assemblyman Dario Frommer (D-L.A.), 
which specifies new regulations for underground 
storage tanks, with particular attention to the 
potential for MTBE contamination of water supplies. 

Notably, the governor vetoed another measure 
which would have required public water systems to 
report how often, and by how much, water supply 
contaminants exceed “public health goals” and 
provide certain information to consumers regarding 
such contaminants.  The governor expressed that 
the bill, as written, would have only confused and 
falsely alarmed the public by overstating any 

potential health-risk effects from public water 
supplies. 
 

HELPFUL ENVIRONMENTAL 
& TOXIC TORT LINKS 

 
•  California Bar Association’s Environmental 

Law Section: www.calbar.org/enviro/ 
 
•  American Bar Association Environmental and 

Energy Section: www.abanet.org/environ/ 
 
•  U.S. Environmental Protection Agency: 

www.epa.gov 
 
•  California Environmental Protection Agency: 

www.calepa.ca.gov 
 

•  California Department of Toxic Substances 
Control:  www.dtsc.ca.gov 

 
•  Proposition 65:  www.calprop65.com 

_______________________________________ 

Gordon & Rees has one of the largest environmental and 
toxic tort practices in the western United States.  The firm 
counts toxicologists, epidemiologists and former OSHA 
inspectors among its attorneys.  It has also been named 
among the most cost-effective law firms in America. 
 
For further information, please contact: 
 
Northern California (San Francisco, Sacramento and 
Portland Offices):  Michael Pietrykowski at (415) 986-5900 
 
Southern California (San Diego, Los Angeles and 
Orange County offices):  Roger Mansukhani or Brian 
Ledger at (619) 696-6700. 
 
Michael Pietrykowski, Molly McKay, John Pray, Tom 
Tobin and Kristin Reyna contributed to this newsletter. 
______________________________________________ 


