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CITY OF DALLAS, 
Petitioner, 

VSC, L.L.C., 
Respondent. 

On Petition for Review from the 
Fifth Court of Appeals, Dallas 

BRIEF OF THE STATE OF TEXAS AS AMICUS C U ~ E  

This brief is submitted in response to the Court's June 5, 2009 order inviting the 

Solicitor General to file a brief expressing the views of the State of Texas. In ,the State's 

view, the Court should grant the petition for review, reverse the judgment of the court of 

appeals, and render judgment dismissing the case for lack of subject matter jurisdiction. 

When government takes property for public use under its power of eminent domain, 

hndamental principles of good government-not to mention basic constitutional 

doctrine-require payment of just compensation to the property owner. The compensation 

requirement not only protects private property rights; it also helps ensure that government 

will take property only when the benefits to the public truly warrant the acquisition. 



Criminal law enforcement presents profoundly different considerations, by contrast. 

To be sure, both the United States and Texas Constitutions place important limits on the 

activities of criminal law enforcement, in order to prevent abuses. The Fourth Amendment 

of the United States Constitution and Article I, 8 9 of the Texas Constitution forbid 

unreasonable searches and seizures. The Fourteenth Amendment and Article I, 5 19 prohibit 

the deprivation of life, liberty, or property without due process of law. And the Takings 

Clause of the Fifth Amendment and Article I, 8 17 of the Texas Constitution also play a role 

under certain circumstances. 

But takings law does not categorically require compensation every time the 

government happens to intrude on property rights in the course of deterring, investigating, 

and prosecuting crime or assisting the victims of crime-no matter how legitimate or 

appropriate the government action, and no matter how modest the intrusion. Law 

enforcement activity would be chilled if courts imposed an automatic, additional price tag 

on every good faith effort to deter crime and make crime victims whole. The progress of 

criminal investigations would be distorted if police officers and prosecutors were routinely 

forced to consider such costs before undertaking any criminal law enforcement activity. 

Nor do the particular criminal law enforcement activities challenged in this case 

constitute a compensable taking. There have been cases, of course, where it has been 

notoriously difficult to determine whether a particular government action results in takings 

liability. This case requires no such struggle, however. Both this Court and the U.S. 



Supreme Court have already held that government may seize an automobile that has been 

used in the course of a crime, and keep the proceeds fiom the sale of the vehicle-all without 

paying just compensation. See Bennis v. Michigan, 516 U.S. 442, 452 (1996); State v. 

Richards, 301 S.W.2d 597,600 (Tex. 1957). 

This case is even easier for several reasons: Here, the automobile itself has been the 

subject of the crime of theft, and government is simply acting to restore the vehicle to its 

rightful owner. Moreover, the government has provided a statutory remedy for adjudicating 

property rights in this context-VSC has simply declined to take advantage of it. Finally, 

unlike in Bennis and Richards, which involved rights to the vehicle itself, this case involves 

merely the rights of a lienholder, and as the City points out, nothing prevents VSC fiom 

enforcing its lien rights against the owners themselves. A fortiori, the criminal law 

enforcement efforts presented here are not cornpensable takings. 

Because the court of appeals allowed VSC's takings claim to proceed and denied the 

City's plea to the jurisdiction-and did so without citing, let alone distinguishing, either 

Bennis or Richards-the Court should grant review and reverse the judgment below. 

Moreover, two additional errors concerning jurisdiction warrant review. First, the 

declaratory judgment claim is moot, and the court of appeals erred in suggesting that the 

constitutional requirement of justiciability is relaxed in declaratory judgment actions. 

Second, the court erred in holding that challenges to subject matter jurisdiction may be 

waived. 



Texas law authorizes a peace officer to "seize a vehicle or part of a vehicle without 

a warrant if the officer has probable cause to believe that the vehicle or part: (1) is stolen; or 

(2) has had the serial number removed, altered, or obliterated." TEX. TRANSP. CODE 

8 50 1.158(a). Invoking this authority, the City ofDallas seized various vehicles fiom VSC's 

storage lot. City ofDallas v. VSC, LLC, 242 S.W.3d 584,589 (Tex. App.-Dallas 2008, pet. 

filed); CR.39, 112, 125, 161. (Although VSC alleged that the vehicles at issue were not 

reported stolen at the time of their seizure, CR. 165; see CR. 175, 180; RR. 18, it does not 

dispute that they were subsequently reported stolen. RR.22; see CR. 180; RR.3.) 

The City's objective in seizing the vehicles was to return them to their rightfbl owners. 

CR.185; RR.4,45, 54, 57. There is no allegation that the City seized the vehicles with the 

intention of converting them for its own use or benefit. 

At the time of the seizures, VSC was a licensed vehicle storage facility authorized to 

store vehicles without the consent of their owners. CR.104; see TEX. OCC. CODE 

59 2303.00 1, .003. VSC claims that it acquired possessory liens in the vehicles in order to 

collect towing and storage fees from the owners, and that the City's seizures constitute a 

cornpensable taking of its liens-even though the liens themselves, if valid, presumably 

remain enforceable against the vehicle owners to this day. CR.9 1, 163, 165-66, 169, 184, 

191; RR.28,37; see also CR.65-69 (reflecting the dollar amounts of VSC's purported liens). 

(The State takes no position on the validity of VSC's purported liens.) 



The parties agree that any "interested person," including VSC, could have sought to 

protect its alleged property interests by filing petitions under chapter 47 of the Texas Code 

of Criminal Procedure, which applies to the disposition of allegedly stolen property. CR. 168- 

69; City Br. at 3 1, 32; VSC Br. at 27; City Reply Br. at 16; see TEX. CODE CRIM. PROC. 

art. 47.01a(a) (providing that, "[ilf a criminal action relating to allegedly stolen property is 

not pending, . . . a hearing [may be sought] to determine the right to possession of the 

' 
property, upon the petition of an interested person, a county, a city, or the state").' As its live 

petition reflects, VSC knew that the vehicles at issue were being seized and that no criminal 

action relating to the vehicles was pending at that time. CR.166-67. 

In fact, VSC has taken part in chapter 47 proceedings, initiated by the City, for other 

vehicles held on its lot and seized by the City. In some of those proceedings, the vehicles 

were awarded to VSC, while other vehicles were awarded to their owners-in some cases 

with, and in some cases without, an order to pay VSC before the vehicles were released. 

CR.106, 125, 135-36. Notably, VSC has conceded that its claims with respect to those 

vehicles are moot. VSC, 242 S.W.3dat 589 n.1; CR.107,125,155,167,175,187; RR.42-43. 

1. Although 8 501.158 of the Transportation Code does not refer to chapter 47 by name, its 
authorization to treat vehicles seized under $501.158(a) "as stolen property for purposes of. . . disposition," 
TEX. TRANSP. CODE $ 501.158(b), plainly triggers chapter 47. The legislative purpose of chapter 47-and 
article 47.01a in particular-was to return stolen property to rightful owners and to facilitate speedy 
determination of the right to possession. See House Comm. on Public Safety, Bill Analysis, Tex. H.B. 523, 
74th Leg., R.S., at 1 (1995); House Research Organization, Bill Analysis, Tex. H.B. 523, 74th Leg., R.S., 
at 2 (1 995); Act of May 27, 1977,65th Leg., R.S., ch. 81 3, 1977 Tex Gen. Laws 2034,2034. 



VSC could have-but did not-initiate chapter 47 proceedings for the vehicles that 

remain at issue in this case. Nor has VSC challenged the adequacy of the chapter 47 

fiamework for protecting its purported right to possession. 

VSC was no longer a licensed vehicle storage facility by the time it filed its live 

petition. CR. 104-05, 1 18-22, 162. Nevertheless, VSC seeks not only compensation for the 

City's previous alleged takings, but also a declaratory judgment regarding its prospective 

rights as a licensed vehicle storage facility. CR. 170, 17 1. (The remainder of VSC's claims, 

none of which are at issue here, were removed to federal court. See CR.59-6 1 (reflecting that 

a federal district court retained certain tort claims and a Fourth Amendment claim but stayed 

the case pending resolution of the state court claims at issue here).) 

The City filed a plea to the jurisdiction and a supplement to its plea, both of which 

attached evidence. CR.35-161. The City' asserted that, because all of the vehicles had been 

reported stolen, the seizures were a valid exercise of its police power-and, accordingly, 

VSC's takings claims are invalid. CR.39-40; accordRR.4,55. The City also noted that VSC 

is no longer a licensed vehicle storage facility authorized to store vehicles without their 

owners' consent and is thus not entitled to declaratory relief. CR. 104-05; see CR. 1 18-22 

(documents listing VSC's certificate status as "[r]evoked"); see also TEX. OCC. CODE 

5 2303.003(a); id. 5 2303.10 1(a) (providing that "[a] person may not operate a vehicle 

storage facility unless the person holds a license issued under this chapter"). 



At the plea hearing, the City's attorney confirmed that the purpose of the seizures was 

to return stolen vehicles to their owners. RR.4,45, 57. He also stated that "[a]lrnost all of 

these-I'm not sure exactly how many-but most of these vehicles were returned to the 

owner." RR.54. 

ARGUMENT 

Only valid takings claims may proceed against the government. Sovereign and 

governmental immunity bar invalid takings claims. See, e.g., State v. Holland, 221 S.W.3d 

639,643 (Tex. 2007); Gen. Servs. Comm 'n v. Little-Tex Insulation Co., Inc., 39 S.W.3d 591, 

599-600 (Tex. 2001). 

If this were a traditional eminent domain case--e.g., the governmental taking of land 

to build a highway-the plaintiff would plainly have a valid takings claim. But this is not 

a traditional eminent domain case. To the contrary, it is a case involving an exercise of 

criminal law enforcement authority. Accordingly, courts must first determine whether the 

government action in question warrants compensation in the first place. Because the court 

of appeals concluded categorically that compensation is always required regardless of the 

character of the government action, it erred. 

Not all criminal law enforcement activities that result in an intrusion upon private 

property require compensation. To the contrary, both this Court and the U.S. Supreme Court 

have held that government may seize automobiles used in the course of a crime-and keep 

7 



the proceeds from the sale of the vehicle-without providing compensation. See Bennis, 5 16 

U.S. at. 452; Richards, 301 S.W.2d at 600. A fortiori, compensation is not required here, 

where government is simply acting to restore stolen vehicles to their righthl owners. 

Accordingly, the takings claim is in~a l id .~  

A. The Court of Appeals Erred in Categorically Subjecting All Government 
Actions Under the Police Power to Takings Liability. 

Not every governmental action that intrudes upon private property requires 

compensation. This case involves criminal law enforcement activity, not the exercise of 

traditional eminent domain power. The line between government actions that are 

compensable, and those that are not, may be difficult to draw in certain cases. But the line 

exists. Because the court of appeals misread this Court's decision in Steele v. City of 

Houston, 603 S.W.2d 786 (Tex. 1980), to hold otherwise, its judgment warrants review. The 

decision below threatens to impose substantial liability on a wide variety of criminal law 

enforcement activities, and in fact is already being followed by other courts for precisely that 

purpose. See, e.g., York v. State, No. 2-08-1 18-CV, 2009 WL 1650022, at * 10 (Tex. 

App.-Fort Worth June 11,2009, no pet.) (citing VSC, 242 S.W.3d at 591-92). 

The bbpolice power" is a broad term that encompasses a wide range of government 

activities-+overing all government efforts to protect the health, safety, and general welfare 

2. The State acknowledges that liens are cognizable property interests for purposes of a takings 
claim. See, e.g., Armstrong v. Unitedstates, 364 U.S. 40,46-49 (1960). The State takes no position on the 
validity of the liens asserted by VSC, but recognizes that the absence of a valid lien would also end the 
takings analysis. See, e.g., Hallco Tex., Inc. v. McMullen County, 221 S.W.3d 50,56 (Tex. 2006); Tex. Dep 't 
of Transp. v. City of Sunset Valley, 146 S.W.3d 637,644 (Tex. 2004). 



of its citizens, including but not limited to criminal law enforcement. See, e.g., City of Sun 

Antonio v. Pigeonhole Parking of Tex., Inc., 3 1 1 S.W.2d 218, 219 (Tex. 1958). Some of 

these activities trigger takings liability-but some do not. In most takings cases involving 

the exercise of police power, the challenged action is a limitation on land use, not criminal 

law enforcement. Compare, e.g., Hallco, 22 1 S. W.3d at 52 (county's denial of a variance 

from an ordinance regarding the location of landfills); Shefield Dev. Co. v. City of Glenn 

Heights, 140 S.W.3d 660,663 (Tex. 2004) (city's moratorium on development and rezoning 

of undeveloped property); and City of Coll. Station v. Turtle Rock Corp., 680 S.W.2d 802, 

803 (Tex. 1984) (city ordinance conditioning subdivision plat approval on dedication ofpark 

land), with Steele, 603 S.W.2d at 788 (police department's act of burning down a house in 

which escaped convicts had taken refbge). 

Despite the broad diversity of government activities that fall within the police power 

(only some of which legitimately trigger liability), the court of appeals held that all actions 

under the police power are subject to compensation. In the court's words, "the fact that a 

taking, destruction, or damage . . . occurs pursuant to the valid exercise of police power does 

not bar the property owner's claim for compensation under article one, section seventeen" 

of the Texas Constitution. VSC, 242 S.W.3d at 591; accord id. at 592. "[Wlhether the City 

took, damaged, or destroyed property pursuant to its police power and not its eminent domain 

power has no eSfect on VSC7s takings claim." Id. at 593 (emphasis added). 



These statements contravene numerous decisions of this Court. As the Court has 

observed, "all property is held subject to the valid exercise of the police power. A city is not 

required to make compensation for losses occasioned by theproper and reasonable exercise 

ofits police power." Turtle Rock, 680 S.W.2d at 804 (citation omitted) (emphasis added). 

That statement was firmly rooted in earlier decisions of the Court. See, e.g., Waggoner's 

Estate v. Gleghorn, 378 S.W.2d 47,50 (Tex. 1964); State v. City ofAustin, 331 S.W.2d 737, 

743 (Tex. 1960); Richards, 301 S.W.2d at 600; City of Corpus Christi v. Allen, 254 S.W.2d 

759,761 (Tex. 1953); Lombardo v. City ofDallas, 73 S.W.2d 475,478-79 (Tex. 1934). And 

the Court's more recent cases have likewise reiterated that, because all property is held 

subject to the valid exercise of the police power, not every police power regulation is a 

compensable taking. See, e.g., Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 

1, 15 (Tex. 2008); Seagull Energy E & P, Inc. v. R. R. Comm 'n, 226 S.W.3d 383,389 (Tex. 

2007); Hallco, 22 1 S.W.3d at 56; Sheffield, 140 S. W.3d at 669; see also Taub v. City ofDeer 

Park, 882 S.W.2d 824,828 (Tex. 1994) (concluding that a city's refusal to rezone property 

"was a reasonable, legitimate exercise of the police power and did not amount to a taking of 

property").) 

The key words employed by this Court-yet ignored by the court below-are "valid," 

"proper," and "reasonable." Turtle Rock, 680 S.W.2d at 804. No one disputes that some 

3. Many of these cases-like this case--involve regulatory, rather than physical, takings. Although 
VSC contends that this case involves a physical taking, the contention fails on a number of levels. Most 
notably, possessory liens-the only type of property in which VSC claims an interest, CR.91, 166, 184; 
RR.28,37-are intangible property and thus cannot, by their very nature, be physically taken. 



exercises of the police power may be subject to takings liability. See, e.g., City ofAustin v. 

Teague, 570 S.W.2d 389,39 1 (Tex. 1978). But "valid," "proper," and "reasonable" exercises 

of the police power do not require compensation. 
\ 

The court of appeals based its contrary conclusion on this Court's decision in Steele. 

Yet Steele itself confirms that government actions pursuant to the police power are not 

categorically subject to takings liability. In Steele, a city burned down a house in an effort 

to capture escaped prisoners who had taken rehge there. 603 S.W.2d at 789. Even under 

those dramatic circumstances, the Court held that the owner of the home was not 

automatically entitled to compensation. The city was entitled to demonstrate that its actions 

were justified by "great public necessity," and that it therefore was not required to 

compensate the owner. Id. at 792 (citing WILLIAM L. PROSSER & W. PAGE KEETON, THE 

LAW OF TORTS. $24 (4th ed. 1971), and explaining that the city's "scant proof. . . [did] not 

establish as a matter of law that it is excused from making compensation for the destruction 

of plaintiffs' dwelling and personal property"). 

Because the court of appeals concluded categorically that all exercises of the police 

power are subject to takings analysis, it erred. As the Court has repeatedly held, the law 

requires a case-by-case analysis. 

In general, the process of determining whether or not a particular exercise of police 

power is reasonable and valid-and thus whether it amounts to a compensable taking+an 



be fiaught with difficulty. See, e.g., Turtle Rock, 680 S.W.2d at 804 (noting the illusory 

nature of the inquiry); DuPuy v. City of Waco, 396 S. W.2d 103,107 (Tex. 1965) (same). As 

the Courr has observed, attempting to distinguish "between the power of eminent domain and 

an exercise of the police power . . . [can] involve [it] in a sophistic Miltonian Serbonian 

Bog," Brazos River Auth. v. City of Graham, 354 S.W.2d 99, 105 (Tex. 1962), '"[wlhere 

armies whole have sunk."' Sheffield, 140 S.W.3d at 671 n.52 (quoting JOHN MILTON, 

PARADISE LOST 49, Book 11, Line 594 (Scott Elledge ed., Norton & Co. 1993) (1674)). 

In this case, however, the Court can avoid both this and many of the other 

uncertainties that plague much of takings analysis. As it recognized in Shefield, "[tlhere are 

small islands in the bog" defining certain factual circumstances under which the government 

will be liable for a taking. Id. at 671 & nn.54,55 (citing Lucas v. S.C. Coastal Council, 505 

U.S. 1003,101 5-16 (1992); Loretto v. Teleprompter Manhattan CATVCorp., 458 U.S: 4 19, 

435-40 (1982)). As explained below, there is also an "island" of takings law that establishes 

the absence of liability for the City's legitimate law enforcement actions in this case. In the 

State's view, it is on this island of precedent that the Court's takings analysis should rest. 

B. Recovering Stolen Property for Legitimate Law Enforcement Purposes 
Is a Valid Exercise of Police Power for Which No Compensation Is Owed. 

As the United- States Supreme Court noted in Armstrong, takings liability "bar[s] 

Governpent from forcing some people alone to bear public burdens which, in all fairness 

andjustice, should be borne by the public as a whole." 364 U.S. at 49 (emphasis added). 

When a government exercises its power of eminent domain to acquire land on which to build 



a highway--or, as in Armstrong, takes a private party's materials to build Navy personnel 

boats, id. at 4 1-fairness and justice dictate that the public should foot the bill. 

But in the law enforcement context, the public has already borne the burden of 

purchasing police vehicles and hiring officers to enforce the law and assist victims of crime. 

The public has a strong interest in preventing government from incurring additional liability 

under a takings theory--especially when the imposition of that added burden could chill the 

performance of basic law enforcement functions that have historically been excluded from 

the scope of compensable takings. 

The fundamental law enforcement function of seizing stolen vehicles in order to return 

them to their rightful owners is a reasonable and valid exercise of police power. As such, it 

is not a compensable taking. That is especially so here, because Texas has created a statutory 

framework specifically to protect the rights of third parties such as VSC. 

Two decisions-one from the U.S. Supreme Court and one from this Court-should 

guide the Court's decision here. Both involve the government's use of criminal forfeiture 

statutes. In Bennis, the most recent of these decisions, the U.S. Supreme Court held that the 

government may forfeit a vehicle used in the course of a crime and keep the proceeds fiom 

the sale of the vehicle, without compensating the owner--even when the owner is completely 

innocent of any criminal activity. 5 16 U.S. at 452.4 Bennis involved a car, jointly owned by 

4. In analyzing takings claims under Article I, 8 17 of the Texas Constitution, the Court frequently 
looks to federal precedent addressing claims brought under the Takings Clause of  the Fifth Amendment, e.g., 
Hallco, 221 S.W.3d at 56; Shefield, 140 S.W.3d at 669, and it should do so here as well. The only difference 
VSC identifies between the Fifth Amendment and Article I, $ 17 relates to the degree of  interference with 



a husband and wife, in which the husband engaged in unlawhl activity with a prostitute. Id. 

at 443. City police arrested the husband, and the State sued both the husband and the wife, 

each of whom owned a half-interest in the car, to have the car forfeited as a public nuisance 

under a state statute. Id. at 443-45. At the forfeiture hearing, the wife testified that she did 

not know that her husband would use the car to commit a crime-and argued that the State 

should not deprive her, as an innocent owner, of her half-interest without compensation. Id. 

at 444-45. 

The Supreme Court considered whether the forfeiture deprived the wife of due 

process or, alternatively, constituted a taking of her property for which the State was required 

to pay compensation. Id. at 446. It rejected the wife's due process argument based on a long 

line of Supreme Court decisions holding that the Due Process Clause of the Fourteenth 

Amendment does not protect innocent owners' property interests against government 

forfeiture. Id. at 446-49. Turning to the takings question, the Court held that, because the 

forfeiture proceeding did not violate due process, the wife's "property in the automobile was 

transferred by virtue of that proceeding from [the wife] to the State. The government may 

not be required to compensate an owner for property which it has already lawhlly acquired 

under the exercise of governmental authority other than the power of eminent domain." Id. 

private property necessary to trigger takings liability. CR. 184; RR.25-26. Because the relevant police power 
exception would apply regardless of whether the seizures destroyed or damaged all, or only some portion, 
of VSC's purported property interest, that difference is irrelevant. Moreover, by discussing federal takings 
cases alongside Texas cases in their respective briefs, both parties appear to agree that both should guide this 
Court's decision. 



at 452. While acknowledging that the statutory forfeiture procedure may seem to some 

"unfair because it relieves prosecutors fiom the burden of separating co-owners who are 

complicit in the wrongfbl use of property from innocent co-owners," id. at 453, the Court 

nevertheless rejected her takings claim based on the State's strong law enforcement interest 

in seizing property used in criminal activity. Id.; see also id. at 454 (Thomas, J., concurring) 

("This case is ultimately a reminder that the Federal Constitution does not prohibit everything 

that is intensely undesirable."). 

The opinion of the court below did not mention-let alone analyze-Bennis. To the 

contrary, the court of appeals complained that "[tlhe City cite[d] no case where a court has 

rejected a takings claim involving the taking, damage, or destruction of property under a 

sovereign power other than eminent domain." VSC, 242 S.W.3d at 593. But Bennis is 

precisely such a case. 5 16 U.S. at 452 (cited in City's CA Br. at 9). And for several reasons, 

this is an easier case than Bennis. 

To begin with, the deprivation of property is less severe here than in Bennis. Like the 

petitioner in Bennis, VSC claims a partial property interest in vehicles that the City seized. 

for a legitimate law enforcement purpose pursuant to a state statute. See TEX. TRANSP. CODE 

8 501.158. In Bennis, the plaintiff had a half-interest in the automobile; here, VSCclaims 

a possessory lien. Unlike the State in Bennis, however, the City in this case did not claim 

title to the asserted property interest. To the contrary, the City has expressly acknowledged 



that VSC could still seek to collect on its purported liens by pursuing the owners to whom 

the vehicles were returned-just like any other lienholder. City Br. at 22,32; see RR. 12. 

Second, the government here has provided a remedy to cure any property 

deprivation-which was not the case in Bennis. See 5 16 U.S. at 446 (noting that the criminal 

forfeiture statute provided no relief to innocent owners). Texas Transportation Code 

5 50 1.15 8 expressly provides that any vehicles seized under its authority "may be treated as 

stolen property for purposes of.  . . disposition." As both parties acknowledge, chapter 47 

of the Texas Code of Criminal Procedure-entitled b'Disposition of Stolen 

Property9'-allowed VSC, as-an "interested person," to file a petition asking a magistrate "to 

determine the right to possession of the property" that the City seized. TEX. CODE C m .  

PROC. art. 47.01a(a); City Br. at 31, 32; VSC Br. at 27; City Reply Br. at 16; CR.168-69; 

RR.60 (City's attorney explaining to the trial court that VSC could have filed chapter 47 

petitions in municipal court with respect to all of the vehicles at issue). 

Indeed, VSC itself previously participated in chapter 47 proceedings initiated by the 

City, concerning vehicles other than those that remain at issue in this case. In some of those 

proceedings, VSC was granted possession of the vehicles, while in others, the vehicles were 

returned to their owners. See supra at 5 .  VSC does not contend that any of these 

proceedings failed to protect its rights-to the contrary, VSC conceded that, as a result of 

those proceedings, any claims it once possessed were now moot. Its decision not to initiate 



proceedings here was entirely its own. VSC cannot create a takings claim through its own 

inaction. 

Finally, the law enforcement interest behind the City's action in this case is at least 

as strong as the governmental interest in Bennis. The governmental interest supporting 

forfeiture of the car at issue in Bennis was the State's effort to deter criminal activity. 

Bennis, 5 16 U.S. at 452-53. In this case, the City's unquestionably legitimate interest is in 

returning stolen vehicles to their rightful owners. See CR.185; RR.4,45, 54, 57. Indeed, 

even Justice Stevens, who dissented in Bennis, agreed that the return of stolen property to its 

original owner "has a powerful restitutionary justification." Bennis, 516 U.S. at 459 

(Stevens, J., dissenting). 

Accordingly, if the forfeiture in Bennis was not a taking for which the State was 

required to pay compensation, a fortiori, the City's more modest actions here are likewise 

not cornpensable. 

This Court's decision in Richards confirms that conclusion. In Richards, a business 

owner lent his pickup truck to a customer, who used the truck to transport illegal narcotics, 

unbeknownst to the owner. 301 S.W.2d at 599. The State brought a statutory suit for 

confiscation and forfeiture of the truck. Id. The trial court held that the State's action against 

the truck's innocent owner was unconstitutional. But the court of appeals, finding the 

relevant authorities to be mixed, certified two questions to this Court-whether the 



Legislature intended to enable forfeiture even against innocent owners of property, and if so, 

whether that statute was constitutional. Id. 

The Court first held that the statute did in fact authorize the seizure and forfeiture of 

an innocent owner's vehicle used to transport illegal narcotics without his knowledge. Id. 

at 599-600. The Court then upheld the statute's constitutionality. Id. at 600. It explained 

that 

[i]n the present case, . . . we have a statutory forfeiture 
prescribed by the Legislature in the exercise of the police power 
of the State. The right of the State, in the reasonable exercise of 
such power, to declare a forfeiture of the property of private 
individuals has long been recognized. 

Police regulations are not unconstitutional merely 
because they operate as a restraint upon private rights of person 
or property or will result in loss to individuals. Damage to or 
loss of property resulting from a proper exercise of such power 
does not constitute a taking of property under the right of 
eminent domain, and compensation is not required to be made 
therefor. 

Id. (citations omitted). The Court concluded that, as "a measure enacted by the Legislature 

to curb the illegal transportation of narcotics," the statute under which the truck was 

confiscated "clearly fllell] within the orbit of the police power.'' Id. at 602. 

So too here. Transportation Code 5 50 1.158 was designed to facilitate the return of 

stolen vehicles to their rightful owners and is likewise a valid exercise of police power. 

Courts have also applied the logic of Bennis and Richards to property interests other 

than vehicles-including, for example, pharmaceuticals seized in connection with a 

conspiracy investigation, ArneriSource Corp. v. Unitedstates, 525 F.3d 1 1 49,1150,1153-54 
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(Fed. Cir. 2008), and computer cooling fans seized during a customs search because of their 

purportedly counterfeit trademarks, Acadia Tech., Inc. v. Unitedstates, 458 F.3d 1327,1328- 

29, 1331-33 (Fed. Cir. 2006). The common thread of these decisions is that government 

should not be burdened with takings liability for the reasonable performance of activities 

related to enforcing the law and prosecuting violations+ven when those activities have an 

incidental and unintended impact on the property rights of innocent third parties. See 

AmeriSource, 525 F.3d at 1157 (noting that, although the plaintiffs contrary argument 

advanced "a sensible policy argument, it is just that, a policy argument that has been 

considered and discarded in the relevant precedents"). 

Because Bennis and Richards establish a clear "island" for resolving VSC's takings 

claim, the Court need not-and should not-go W h e r  to resolve this case. To be sure, 

courts have established a panoply of tests for determining, in a variety of factual scenarios, 

which government actions do and do not warrant compensation. And this Court has 

previously noted the difficulty in determining which test to apply, whenever existing case law 

provides no close analogue to the particular factual circumstance before it. See, e.g., Teague, 

570 S.W.2d at 393. But fortunately, that is not the case here. If no compensable taking 

occurred in Bennis and Richards, then surely none has occurred on these facts. See id. 

(noting that most of the numerous, competing tests "have been satisfactory when applied to 

situations similar to the case spawning the rule"). 



As Steele confirms, the government's authority to engage in law enforcement activity 

without paying just compensation is not without limit. 603 S.W.2d at 789. But this case 

does not involve unjustified or overzealous action by the government. The City of Dallas is 

merely attempting to do what any citizen would reasonably expect it to do: locate and acquire 

items of stolen property in order to return them to their rightful owners. CR. 185; RR.4,45, 

54, 57. If takings liability attaches even here, to the indisputably valid exercise of police 

power in this case, its limits will be unclear indeed, and governments will be forced to 

undertake a new and unwelcome economic analysis every time a proposed law enforcement 

activity might burden private property rights. Accordingly, the court of appeals erred in 

denying the plea to the jurisdiction. The City is only trying to protect property rights-not 

to take them away. 

The Court has frequently noted that the Uniform Declaratory Judgments Act, TEX. 

CIV. PRAC. & REM. CODE ch. 37 ("UDJA"), does not license courts to overlook baseline 

jurisdictional requirements. E.g., Brooks v. Northglen Ass 'n, 141 S.W.3d 158,163-64 (Tex. 

2004); Tex. Ass 'n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440,444 (Tex. 1993); Cal. 

Prods., Inc. v. Puretex Lemon Juice, Inc., 334 S. W.2d 780,78 1 (Tex. 1960); see TEX. CIV. 

PRAC. & REM. CODE $37.003(a) (providing that "[a] court of record within its jurisdiction 

has power to declare rights, status, and other legal relations whether or not further relief is 



or could be claimed" (emphasis added)). The UDJA does not, and indeed cannot, supplant 

the justiciability requirement imposed by the Texas Constitution. See Coalson v. City 

Council of Victoria, 610 S.W.2d 744, 747 (Tex. 1980) (explaining that "[dlistrict courts, 

under our Constitution, do not give advice nor decide cases upon speculative, hypothetical, 

or contingent situations"). Accordingly, when the justiciable controversy on which it was 

based has ceased to exist, a UDJA claim-like any other type of claim-should be dismissed 

as moot. 

In determining whether a justiciable controversy exists, courts are to look for "a real 

and substantial controversy involving genuine. conflict of tangible interests and not merely 

a theoretical dispute." Bonham State Bank v. Beadle, 907 S.W.2d 465, 467 (Tex. 1995) 

(internal quotation marks omitted) (addressing a UDJA claim). The United States Supreme 

Court has described the relevant inquiry as "whether the facts alleged, under all the 

circumstances, show that there is a substantial controversy, between parties having adverse 

legal interests, of sufficient immediacy and reality to warrant the issuance of a declaratory 

judgment." Md. Cas. Co. v. Pac. Coal & Oil Co., 3 12 U.S. 270,273 (194 1) (construing the 

federal Declaratory Judgment Act); see also Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 

240-4 1 (1 937) (likewise discussing the jurisdictional requirements in suits brought under the 

federal Declaratory Judgment Act). "A case becomes moot if a controversy ceases to exist 

or the parties lack a legally cognizable interest in the outcome." Allstate Ins. Co. v. Hallman, 

159 S.W.3d 640,642 (Tex. 2005). 



Here, VSC lacks a legally cognizable interest in the outcome of its claim for 

declaratory relief because it can no longer store the vehicles to which its requested 

declaration would apply. Although its live petition seeks declarations concerning "vehicles 

lawfully towed and stored at its licensed vehicle storage facility" and its rights with respect 

to hearings on vehicles seized from such facilities, CR. 170-7 1; see TEX. CODE CRIM. PROC. 

ch. 47 (applicable only to allegedly stolen property), VSC no longer has a licensed vehicle 

storage facility and thus does not store stolen vehicles. See CR.118-22, 162. Although it 

may one day secure another license, VSC cannot presently seek relief that could apply only 

to a license holder. See Tex. Alcoholic Beverage Comm 'n v. Carlin, 477 S.W.2d 27 1,273-74 

(Tex. 1972) (holding that a retailer's surrender of its wine and beer retail permit mooted its 

challenge to an agency's suspension of that permit). 

The court of appeals, however, reasoned that VSC7s "requested declarations could 

apply equally to vehicles towed and stored with the consent of the vehicles7 operators that 

are subsequently reported stolen." VSC, 242 S.W.3d at, 597. This creative attempt to avoid 

a conclusion that VSC's claim was moot finds no support in the record. In concluding that 

the declaratory judgment claim survives the loss of VSC's license, the court of appeals 

overlooked that claim's specific reference to "[VSC's] licensed vehicle storage facility." 

CR. 170, 17 1. The court also made several assumptions: (1) that VSC will come into 

possession of a "vehicle stored or parked . . . with the consent of the owner of the vehicle," 

TEX. OCC. CODE fj 2303.003(aFthe only type of vehicle it can lawfully store without a 



license; (2) that this consensually stored vehicle will be reported stolen; and (3) that the City 

will seize the consensually stored vehicle as stolen property, thereby lessening the value of 

a purported lien. 

With respect to the first assumption, VSC can be taken at its word that it now stores 

vehicles with their owners' consent. See VSC Brief at 35-36; CR.167 (alleging that VSC 

"was, and remains, in the business of owning and operating storage lots and vehicle storage 

facilities"). The second and third assumptions, however, are unfounded. VSC has failed to 

describe any scenario in which an owner would consent to storage of a vehicle at an 

unlicensed facility and subsequently report that vehicle stolen, and such a scenario seems 

unlikely indeed. 

But even assuming that such an owner might exist, there is no reason to believe that 

the City would seize as stolen a consensually stored vehicle. VSC allegedly complies with 

its state-law obligation to notifjr the City within two hours of receipt that a vehicle has been 

towed to its lot, CR. 166, at which point the City can reference its list of vehicles that have 

been reported stolen. Upon receiving notice from VSC, the City would have no reason to 

believe that a consensually stored vehicle has been stolen-and therefore no reason to seize 

such a vehicle to return it to its rightful owner. If the City is not likely to seize any 

consensually stored vehicles from VSC's unlicensed facilities, then the requested declaratory 

judgment will not apply to any vehicle in VSC's inventory. 



In finding VSC's declaratory judgment claim justiciable, the court of appeals firher 

held that the facts of this case reflect ''the 'ripening seeds of a controversy."' VSC, 242 

S.W.3d at 597 (quoting Tex. Dep't of Pub. Safety v. Moore, 985 S.W.2d 149, 154 (Tex. 

App.-Austin 1998, no pet.)). Notably, the Court has never embraced the "ripening seeds" 

concept--or even considered whether it can be squared with constitutionally imposed 

justiciability requirements. See Brooks, 14 1 S.W.3d at 163-64; Tex. Ass 'n of Bus., 852 

S.W.2d at 444; Coalson, 610 S.W.2d at 747; Cal., Prods., 334 S.W.2d at 78 1. But even 

assuming the concept is legally sound, it could not possibly apply on these facts. As the court 

of appeals noted, the "ripening seeds" idea requires an indication "'of threatened litigation 

in the immediate future which seems unavoidable."' VSC, 242 S.W.3d at 597 (quoting 

Moore, 985 S.W.2d at 154 (quoting Ainsworth v. Oil City Brass Works, 27 1 S.W.2d 754,76 1 

(Tex. Civ. App.-Beaumont 1954, no writ))). For the reasons already noted, the court of 

appeals' unsupported speculation fails to suggest any immediate or unavoidable controversy 

between VSC and the City. 

In short, there is no basis for the court of appeals' statement that the requested 

declaratory judgment will affect VSC's unlicensed vehicle storage operation. VSC has 

neither identified any concrete instance in which a consensually stored vehicle was 

threatened with seizure by the City, nor has it suggested a plausible scenario in which such 

a seizure might occur. Because VSC lacks a license to store the only vehicles that, on this 

record, could plausibly be seized by the City as stolen, its request for declaratory relief is too 



hypothetical and contingent to permit judicial resolution. Accordingly, VSC's UDJA claim 

should be dismissed as moot.5 

The court of appeals' opinion reflects one other significant error of law. Instead of 

addressing all of .the City's challenges to subject matter jurisdiction in this interlocutory 

appeal, it avoided several by treating them as waived. See VSC, 242 S.W.3d at 591, 597, 

598. Several other courts of appeals have made the same error in appeals authorized by 

Texas Civil Practice and Remedies Code 5 5 1.0 14(a)(Q6 The Court should not permit that 

error to stand-either here or in any other case the Court reviews. E.g., Univ. of Tex. Sw. 

Med. Ctr. at Dallas v. Estate of Arancibia, No. 08-02 15 (Tex.); Univ. of Tex. Sw. Med. Ctr. 

at Dallas v. Gentilello, No. 08-0696 (Tex.). 

5. Alternatively, if the Court assesses VSC's standing as of the date that its live (sixth amended) 
petition was filed, c j  County ofRiverside v. McLaughlin, 500 U.S. 44,5 1 (1991), as opposed to the date that 
its original petition was filed, VSC's UDJA claim should be dismissed based on lack of standing. See S. Tex. 
Water Auth. v. Lomas, 223 S.W.3d 304,307-08 (Tex. 2007) (per curiam); see also, e.g., Schutz v. Thome, 
41 5 F.3d 1 128,1134-35 (1 0th Cir. 2005) (holding that a plaintiff who had not applied for deer- or elk-hunting 
licenses lacked standing to challenge a statute requiring the use of hunting guides, noting that "[sltanding 
is not conferred by 'conjecture' or 'speculation' about future hunts"). As already noted, although VSC's 
sixth amended petition sought declarations concerning "its licensed vehicle storage facility," CR. 170'17 1, 
VSC was no longer licensed when that petition was filed. See CR.118-22, 162. 

6. Scott v. Alphonso Crutch Life Support Ctr., No. 03-06-00003-CV, 2009 WL 1896073, at *6-7 
(Tex. App.-Austin July 2,2009, no pet. h.) (mem. op.); Univ. of Tex. Sw. Med. Ctr. a t  Dallas v. Gentilello, 
260 S.W.3d 221,227,229 (Tex. App.-Dallas 2008, pet. filed); Univ. of Tex. Sw. Med. Ctr. a t  Dallas v. 
Estate of Arancibia, 244 S.W.3d 455, 461-62 (Tex. App.-Dallas 2007, pet. granted); Kinney County 
Groundwater Conservation Dist. v, Boulware, 238 S.W.3d 452,461 (Tex. App.-San Antonio 2007, no 
pet.); Austin Indep. Sch. Dist. v. Lowery, 212 S.W.3d 827, 834 (Tex. App.-Austin 2006, pet. denied); 
Brenham Hous. Auth. v, Davies, 158 S.W.3d 53,61 (Tex. App.-Houston [14th Dist.] 2005, no pet.); City 
of Dallas v. First Trade Union Sav. Bank, 133 S.W.3d 680,686-87 (Tex. App.-Dallas 2003, pet. denied). 



The Court has unequivocally held that Texas appellate courts are not limited to 

considering only the jurisdictional arguments presented below. In Texas Association of 

Business, it explained that "[slubject matter jurisdiction is an issue that may be raised for the 

first time on appeal; it may not be waived by the parties." 852 S.W.2d at 445. And in 

University of Texas Southwestern Medical Center at Dallas v. Loutzenhiser, the Court spoke 

even more emphatically, stating: "Not only may an issue of subject matter jurisdiction 'be 

raised for the fust time on appeal by the parties or by the court,' a court is obliged to 

ascertain that subject matter jurisdiction exists regardless of whether the parties have 

questioned it." 140 S.W.3d 35 1,358 (Tex. 2004) (quoting Tex. Ass 'n of Bus., 852 S.W.2d 

at 445-446). 

Indeed, the Court has expressly held that a new challenge to subject matterjurisdiction 

may be raised in an interlocutory appeal governed by § 5 1.014(a)(8) regardless of whether 

it was first presented in the jurisdictional plea or motion on which the trial court ruled. Waco 

Zndep. Sch. Dist. v. Gibson, 22 S.W.3d 849, 85 1 (Tex. 2000); accord Combs v. B.A.R.D. 

Indus. Inc., No. 03-08-00580-CV, slip op. at 4 & n. 1 (Tex. App.-Austin Aug. 26,2009, no 

pet. h.) (following this Court's precedent and considering, in a 8 51.014(a)(8) appeal, a 

jurisdictional argument not presented to the trial court); City of Corinth v. Nurock Dev., Inc., 

No. 2-07-422-CV, 2009 WL 235693 1, at *4-5 (Tex. App.-Fort Worth July 30,2009, no pet. 

h.) (same); Harris County Mun. Util. Dist. No. 156 v. United Somerset Corp., 274 S.W.3d 

133, 137-38 (Tex. App.-Houston [lst Dist.] 2008, no pet.) (same); City of Houston v. 



Northwood Mun. Util. Dist. No. 1, 73 S.W.3d 304, 313 (Tex. App.-Houston [lst Dist.] 

2001, pet. denied) (same). For several reasons, Gibson was correct. 

First, although some courts of appeals have based their restrictive view of 

5 51.014(a)(8) on the text of that provision, e.g., Lowery, 212 S.W.3d at 834; First Trade, 

133 S.W.3d at 686, the statutory text does not support their conclusion. Section 5 1.014(a) 

grants interlocutory appellate jurisdiction over a trial court's "interlocutory order." TEX. CIV. 

PRAC. & REM. CODE § 5 1.0 14(a). It does not restrict appellate review to the issues presented 

in a particular plea to the jurisdiction. Rather, it requires an appellate court to decide whether 

a trial court's order on a plea to the jurisdiction was correct. And when a trial court denies 

a plea in a case over which it lacks jurisdiction (thus improperly allowing the case to 

proceed), its order is not correct. 

Second, and relatedly, the court of appeals' conclusion eschews Gibson's core 

rationale: "because subject matter jurisdiction is essential to the authority of a court to decide 

a case, it cannot be waived and may be raised for the first time on appeal." Gibson, 22 

S.W.3d at 851. This logic is categorical; it depends not on the reason a court lacks 

jurisdiction, but rather on the fact that a court lacks jurisdiction. And it is based on the 

fundamental principle that appellate courts may not properly allow trial courts to continue 

adjudicating cases over which they lack jurisdiction. 

Finally, plaintiffs' theory advances bad policy. Judicial efficiency favors resolving 

all jurisdictional issues in a single appeal, not dispatching known jurisdictional issues for 



postponed consideration in subsequent appeals. The Legislature granted interlocutory 

appellate jurisdiction under 5 1.0 14(a)(8) to spare both taxpayers and private parties the 

expense of litigating jurisdictionally defective suits. See, e.g., Tex. A&M Univ. Sys. v. 

Koseoglu, 233 S. W.3d 835,845 & n.2 (Tex. 2007) (explaining that "[s]ection 5 1.0 14(a)(8) 

was designed to reduce litigation expenses for all parties involved in suits against state 

entities" and noting that "[s]upporters of the provision believed 'incorrect rulings on 

ljurisdictional pleas] needlessly waste the time of the courts and can cost litigants hundreds 

of thousands of dollars as they defend cases which should have been dismissed"' (quoting 

House Cornrn. on Civil Practices, Bill Analysis, Tex. S.B. 453,75th Leg., R.S. (1997))). A 

statute designed to avoid wasted resources should not be construed+ontrary to both its text 

and this Court's precedent-to generate the unnecessary waste of multiple piecemeal appeals 

on jurisdictional issues. 

Even if, in this case, the Court bases its decision on the dispositive points of law 

addressed above (each of which relates to an argument that the court of appeals actually 

considered), it should confirm that Texas courts are obliged to consider jurisdictional 

arguments-regardless of how, or indeed whether, they were presented below. It should hold 

that neither 5 1.0 14(a)(8) nor any other procedural vehicle through which an appeal is taken 

provides a means of avoiding that fundamental obligation. 



The Court should grant the petition for review, reverse the court of appeals' judgment, 

and render judgment dismissing VSC's suit for lack of subject matter jurisdiction. 
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